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PRESENTATION 


OF 


PORTRAIT OF JUSTICE HEMPHILL. 





Saturpay Mornine, June 16, 1883. 

Court met pursuant to adjournment. Present: Hon. A. H. Willie, 
chief justice, and Associate Justices Stayton and West. 

Immediately upon the assembling of the court, the Hon. O. M. 
Roberts, ex-chief justice, presented, in the name of the bar of Austin, 
to the supreme court, a portrait of Hon. John Hemphill, ex-chief 
justice. 

The remarks of Judge Roberts were responded to, and the por- 
trait received in the name of the court, by Chief Justice A. H. 
Willie. 

After which it was ordered by the court that these proceedings, 
the remarks of the Hon. O. M. Roberts, and the reply thereto by 
Chief Justice Willie, be spread upon the minutes of the court, and 
that out of respect to the memory of ex-Chief Justice Hemphill, 
court do adjourn until next Tuesday morning at ten o’clock. 


THE PRESENTATION. 


Ex-Chief Justice Roberts said: 


May it please the court: 

I appear, by the request of the bar of Austin, to present to you the portrait of 
the Hon. John Hemphill, formerly the chief justice of the supreme court of 
Texas, which they had painted, and which is now tendered on their behalf. It 
affords me pleasure to perform this service. His likeness exhibited in this room 
should inspire both the bench and the bar to imitate the wisdom displayed by 
him as chief justice of this court during the period of eighteen years. He, by 
his education, his patient industry, and his conservatism, was peculiarly fitted 
to fill his position as the head of this court in the great work of laying the foun- 
dations of, and of giving shape to, the jurisprudence of Texas during the early 
period of its existence. The scope of rights and wrongs to be investigated and 
decided was very broad and various, embracing those arising under the Spanish 
civil law and laws of the Indies while Texas was a Spanish province; those 
under the laws of Mexico, and the state of Coahuila and Texas, and those under 
the laws of the republic of Texas, in which the common law of England was 
adopted in 1840, and those under the laws of the state of Texas as part of the 
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United States after 1845. Parts of all the system of laws in modified form were 
retained and blended in one ever-changing body of laws to be passed upon. To 
consistently harmonize them required the calm, deliberate judgment, the exten- 
sive research, and the studious habits which characterized his whole life while 
on the bench, 

In this he was greatly aided by his early associates, Justices Lipscomb and 
-Wheeler. They were both able jurists, though very different in their habits of 
thought on legal questions and in their mental organization, that led to differ- 
ences in their conclusions which often calle@ into requisition the conciliatory 
influence of the chief justice. 

As in other new countries, the statutes enacted in Texas were often crude in 
structure, and the acquisition of rights under the laws was attended with many 
irregularities. These things required extensive and accurate knowledge of the 
habits and pursuits of the people of Texas through a long series of years, com- 
bined with a politic conservatism on the part of the court of last resort, to pre- 
vent the continual unsettling of rights long deemed secure. This marks the 
course of the chief justice, generally sustained by a majority of the court. The 
favorite subjects selected for his own investigations were those arising under 
the institutions and laws of Spain and Mexico, for which he was well qualified 
by his knowledge of the Spanish language; under the laws relating to marital 
rights, to marriage and divorce; to homestead rights, and to other exemptions 
from executions. With most of these subjects the lawyers of the state were 
least familiar, and authorities upon them were not generally accessible. 

He was one of the few judges that have been on the supreme bench who gave 
very especial attention to the literary excellence of his written opinions. In 
consequence of this, and on account of the great care and deliberation given to 
his subjects, he did not deliver as many opinions as either of his associates, he 
not having delivered more than about five hundred in the eighteen years during 
which he was chief justice, from 1841 to 1858. 

He presided in court with a rather austere dignity, and gave to those address- 
ing the court a respectful and silent attention, rarely ever asking a question of 
the counsel in the case being presented. When he spoke at all on the bench, his 
words were few and his manner positive. 

In his intercourse with the members of the bar he preserved a reserved dig- 
nity, that, though hardly repulsive, did not invite familiarity ; yet he was a man 
of kindly and friendly disposition generally, with remarkable uniformity in his 
manners and general bearing. 

It may be said of him that during a long period of public service, he was 
known to his fellow citizens generally only by his public acts in the service of 
the state; to which he earnestly devoted his life. When, after his health had 
been impaired by his recluse habits of study and arduous labors, he was elected 
to the senate of the United States, he left his long occupied seat on the bench 
with evident regret, to enter the political arena at a stormy period, not in accord 
with his serene habits of thought and action; but his state called him to that 
station, and he answered the call. 

He spent a solitary life, without a wife and without relatives, in the state of 
his adoption, whose prosperity and greatness he lived and worked to achieve. It 
is due to him, in commemoration of his usefulness and devotion to Texas, that 
his remains should, as they do, rest in the state cemetery, with a modest and 
becoming monument marking the spot where he lies, and that this likeness of 
‘him should be suspended in the room of the supreme court, where his presence 
always commanded the respect due to his exalted position as the chief justice. 
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THE RESPONSE. 


Chief Justice A. H. Willie said: 


Speaking in behalf of the court, I return thanks for the portrait of the de- 
parted chief justice, which has been presented in so appropriate a manner by 
the only living person whe sat with him as acolleague upon the bench of this 
court. 

Every one who had the honor of a persénal acquaintance with the distin- 
guished dead will recognize in this portrait how faithfully the artist has per- 
formed his task. The painted canvas recalls yividly the features and eXpression 
which may have in some degree faded from our memories, so long has it been 
since he passed from among us and took up his abode in the silent tomb. But 
the masterly intellect and superior attainments of the man are reflected in the 
records of this court, and the reports in which its decisions are perpetuated. 
These are the enduring monuments of his fame, which more than painting or 
sculpture transmit him to posterity as one of the greatest lawyers of his time, 
an enlightened scholar and a just and upright judge. 

Judge Hemphill became chief justice of the supreme court of Texas before it 
ceased to be a republic, and, when admitted into the American Union, he was 
the first appointed to that pesition, and from thence held it continuously for 
thirteen years, when he resigned to take aseat in the United States senate, at 
the unanimous call of the legislature of the state. He was the only connecting 
link that bound the supreme court of the state to that of the noble little repub- 
lic which, constantly at war, administered its laws in the midst of alarms; where 
judges held courts when the attacks of the enemy were imminent, and the fear 
of capture and imprisonment was sometimes realized. 

Texas, when struggling for an existence, was as blessed in the judiciary that 
interpreted and enforced her laws as she was in the men who sat in her councils 
and provided measures for her government, and the brave soldiers who bore her 
banners to victory. 

Whilst, as has been said, our laws were complicated, and the difficult ques- 
tions arising under them had te be solved by a resort to various and conflicting 
systems of jurisprudence —some of them written in foreign languages,— we 
were almost without books te assist in the investigation of these questions, or 
the means of providing for the comfert of those whose duty it was to decide 
upon our rights. Under these circumstances our first supreme court organized 
and entered upon their duties. Upon them devolved the duty of correctly inter- 
preting the various and contradictory laws that were in force; to bring order 
out of confusion, and build up a system for the future regulation of the courts 
of this state. The task was a difficult oné, but the judges selected were equal 
to it in all respects. 

Hemphill, Lipscomb and Wheeler — names ever to be reverenced by the bar and 
the people, and by every admirer of what is great and true in the lawyer and 
the man — brought to the performance of these arduous duties minds highly 
endowed by nature and improved by education. They were possessed of a 
store of well-digested legal learning and unwearied industry, a deep sense of the 
responsibilities of their position and of a desire to do justice between man and 
man, always a guiding principle in their decisions. These judges constructed a 
fabric which has ever since-been the admiration of the bar and of the courts of 
our state, and they have left but little for their successors to do, in this respect, 
but preserve that fabric in all its original symmetry. 

Of that splendid trio no one contributed more towards this end than their pre- 
siding officer, the subject of these remarks. The product of his labors in the 
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first twenty-one volumes of our reports exhibits a succession of faultless opin- 
ions, few of which have ever been questioned by his successors; and in the read- 
ing of which one scarcely knows which most to admire, the force of the 
reasoning or the beautiful language in which it is clothed. Iam not capable of 
improving upon the analysis of the character of Judge Hemphill, so ably made 
by his distinguished colleague. I can but bear testimony to its correctness from 
my own knowledge of the man and of his writings. Although I knew him as 
the young lawyer knows the judge before whom he practices, my judgment of 
his ability is derived from a study of his opinions —my knowledge, that under 
the appearance of coldness and atsterity he carried an amiable heart, comes 
from an association which he was pleased to encourage. 

The student of Judge Hemphill’s opinions cannot fail to conclude that in ex- 
ploring the ocean of legal lore his search was for two pearls to be found in its 
depths — truth and justice; truth in arriving at correct principles, and justice 
in applying them so as to decide according to the very right of the case before 
him. To this end he discarded technicalities, brushed away the cobwebs with 
which sophism and forensic ingenuity had enveloped the cause, and based his 
conclusions upon the great principles of law and equity applicable to the facts 
of the case. His ability as a judge was most fully developed when he found 
himself without precedent or authority for the questions under consideration. 
It was then that his capacity for profound and lucid reasoning was most fully 
displayed, and from his own luminous mind Jight was shed upon the subject of 
discussion which made the most abstruse points seem clearly elucidated to any 
mind. 

The position of senator was tendered him, without any solicitation on his part, 
that we might, in the halls of national legislation, profit by the talents which had 
for a long period of time reflected so much honor upon our highest judicial 
bench. The effect of his labors upon the jurisprudence of our state, the benefit 
which the bar and people have reaped from the legal principles which he planted, 
may, in some measure, be seen and calculated. The effect which the same labor 
may have had upon himself cannot well be known. It has already been said 
that the state of health induced by his incessant work in his office prompted 
him to resign and accept another position. It may have largely contributed 
towards hurrying him to a comparatively early grave. He perhaps gave his life 
for the jurisprudence of his state, if not so notoriously or brilliantly, yet as hon- 
orably, as one who perished upon her battle field. . 

Texas owes a debt of gratitude to the noble men who led her armies to vic- 
tory, when victory meant freedom, and defeat enslavement and perhaps 
butchery. She should forever cherish within her heart of hearts the memory 
of the soldiers who breasted the storms of battle in her behalf, whether waged 
by Mexican or by savage. She should erect monuments to those who, under 
the banner of the ‘‘ Lone Star,” rushed into the place where the battle raged 
fiercest, at the peril of a grave or a dungeon. But she owes much also to the 
men who, in civil life, or on the judicial benchyin her earlier days, sustained the 
cause of justice and of right, and helped to perpetuate the liberties her volun- 
teers had so nobly won. They, too, should be held in grateful remembrance, 
Their deeds, though less shining, should be cherished for the solid benefits de- 
rived from them. The bays that crown their temples for victories achieved in 
peace, ‘“‘no less renowned than those of war,” and the garlands that we lay 
upon their tombs, are as well earned as the laurels and pale flowers that 

“ Deck the hero's bier, 
Or bind his brow.” 

It is needless for me to say that the reputation of Judge Hemphill as a jurist 
knew no stain, and the breath of slander never breathed upon it. The ermine 
worn by him was on the day he resigned it to his successor as pure as when it 
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was first gracefully placed upon his own shoulders. The portrait will be hung 
on the walls of the court room, where is already placed the likeness of his col- 
league, Judge Lipscomb. 

We hope that the day is not far distant when a portrait of Judge Wheeler will 
complete the gallery. With the likenesses of these eminent authors of our judicial 
system ever present, and seemingly looking down and encouraging our labors, 
may we emulate and be inspired by their example, and contribute towards per- 
petuating the system they so wisely inaugurated. May we be blessed with some 
share of the wisdom and learning they so abundantly possessed, and discharge, 
with some little of the credit to which they were entitled, the responsible duties 


to which we have been called by the partiality of our beloved state. 
b 
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Joun T. Srarx v. L. P. Seare er At. 
(Case No. 1363.) 


1. WHO MAY HAVE ACTION OF PROBATE COURT IN AN ESTATE REVISED.— To en- 
title a party to the aid of the district court in revising the action of the probate 
court in its control over an estate, he must show an interest and an injury. 

%, Same.— The filing of a final account by a former administrator, in which an indebt- 
edness due him from the estate is claimed, but of either the approval or justness of 
which there was no evidences, did not constitute such an interest in the estate as 
would entitle him to have the action of the probate court in setting apart to the 
family of the deceased the property of the estate, or in reference to any other 
matter, revised. 


Apprat from Newton. Tried below before the Hon. W. H. Ford. 

This was a suit originating in the county court of Newton county, 
brought by appellant John T. Stark, formerly administrator of the 
estate of Nathaniel Perry, deceased, by writ of certiorari to the 
district court of Newton county, in 1869. 

Appellant claimed that during the time he was such administrator 
in conjunction with Amelia Perry, surviving widow of N. Perry, 
deceased, there were claims allowed against the estate for expenses 
of last sickness, funeral expenses and other privileged claims, and 
approved by the chief justice of the county, to the amount of $258.61, 
which were duly paid by petitioner; that in 1562, being about 
to leave the country to take part in the late war, he resigned his 
trust, filed an exhibit, and prayed to be discharged ; that at a regular 
term of the county court, on a hearing of his petition, exhibit and 
final settlement with the court, the court adjudged the estate of 
Perry to be due the appellant the sum of $110.43 for moneys paid, 
laid out and expended, services rendered, commissions, etc.; that 
such amount has never been paid nor any part thereof. That after- 
wards, the surviving widow, Amelia Perry, having intermarried with 


one L. P. Seale, he was by an order of the county court, made Sep- 
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tember, 1862, joined with his wife in the administration of the es- 
tate; that since that time the administrator had wasted the estate 
by illegal sales of a large amount of property belonging to it, by ob- 
taining unjust and illegal orders, making illegal, improper and ex- 
travagant allowances, and had thereby so exhausted the estate as to 
leave nothing with which to pay petitioner’s claims, and praying for 
process and service; that the cause be reviewed and revised, and 
that the orders made therein be so corrected as to conform to law 
and justice, and for general relief. 

In an amended petition plaintiff alleged that there had been all 
the legal and proper allowances made by the county court in favor 
of the widow while he was administrator, to wit, $225, for one 
year’s support. Constitutional allowance of $200, all the property 
exempt from forced sale under execution, belonging to the estate, 
including the homestead, etc. ; that the order made, granting an addi- 
tional allowance of $750, at the January term, 1867, was illegal and 
void, and was in fraud of the rights of the creditors of the estate, 
and that all the proceedings under that order were void; that at the 
sale the homestead tract of three hundred and twenty-seven acres 
only brought some $30, appraised at $1,100. That the account of 
the administrator was not a fair exhibit of the condition of the es- 
tate, but was unjust and erroneous. That in all his exhibits the 
administrator left out the judgment in favor of the petitioner, al- 
though the same covered all the first class claims against the es- 
tate, to wit, funeral expenses, medical bill, expenses of last sickness, 
and with prayer for relief. 

No action of the court approving a claim for the petitioner ap- 
pears from the record. Judgment was rendered against the plaintiff. 


John T. Stark, for appellant, cited Heffner v. Brander, 23 Tex., 
631; Neill ». Hodge, 5 Tex., 487; Jones v. Underwood, 11 Tex., 116; 
Eccles v. Daniels, 16 Tex., 136; Revised Code, art. 2136. 


No briefs for appellee on file. 


Srayton, Assocrate Justice.— To entitle the appellant to have the 
action of the probate court revised by the district court. it was nee- 
essary for him to show that he had such an interest in the estate of 
Nathaniel Perry, that he was injured by the action of that court. 
This he attempted to do by showing that he was a creditor of the 
estate, and that the estate had been so applied as to prevent the col- 
lection of his debt. 
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The burden of proving that he was a creditor rested upon him, 
and the record does not show that such was his character. 

Appellant’s brief and all of his procedures are based upon the 
idea that, upon his final exhibit as administrator of the estate of 
Nithaniel Perry, the probate court found a balance to be due to him, 
anl se decreed. .An inspection of the record shows that he filed a 
final account im 1862, at which time he asked to be discharged from 
the administration, in whieh he claimed that there was due to 
him $110.43; but there is nothing to shew that the exhibit was ever 
approved, or that any action whatever was ever had by the probate 
court in relation to his claim, except such action as was had in his 
subsequent procedure, in all of which, so far as the record shows, 
the court declined to recognize the claim or provide for its payment, 

There was no recognition of the claim, so far as the record shows, 
by the administrator de bonis non; nor was there any proof of the 
claim offered in the district court further than his own final account 
filed in the probate court, in which his claim was set up. 

That account, unapproved by the probate court, was not evi- 
dence of his claim against the estate, and if he sought to establish 
the validity of his claim, he should have brought other evidence to 
support it. 

The record is very loosely made up; many exhibits and vouchers 
referred to are not found in the record. If in the record they might 
show the validity of appellant’s claim; but we are to determine the 
cause by the record as it is, and not by conjectures as to what it 
might be. 

The appellant not showing that he is a creditor of the estate, he 
has no right to have the action of the probate court in setting apart 
to the family of the deceased the property of the estate, or in refer- 
ence to any other matter, revised. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered February 9, 1883.] 





Sun Morvat Ins. Co. v. Gro. Sretiason & Co. 
(Case No. 1483.) 


1. GARNISHMENT — JupDGMENT.— Though there can be no judgment against a gar- 
nishee unless there be a judgment aguinst the defendant, and this in order that 
the garnishee may be protected, yet if the court had jurisdiction of the person of 
the defendant and of the subject matter, the garnishee cannot be heard to ques- 
tion the conclusiveness of the judgment in the proceeding between the original 
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parties, for the judgment against the garnishee in such a case would protect him 
in any payment he might make under it. 

2. Same. —In a suit against a firm the petition alleged that the Christian names of 
the members composing it were unknown, and the citation followed the petition. 
The return on the citations showed service on parties having the same surnames 
given in the petition, and it set forth their Christian names. Judgment was rer- 
dered by default. Held, 

(1) It will be presumed that those thus served were the meinbers of the defent- 
ant firm. 

(2) The judgment was binding on those served; but if the garnishee was prop- 
erly before the court, he would have the right to set up and show that the persons 
cited as defendants were not in fact defendants, and not those to whom he was 
indebted. 

(3) Such a judgment was a sufficient basis for a judgment against the garnishee. 

(4) It is not only the right, but the duty, of a garnishee to resist a judgment 
against himself until the court has jurisdiction over him, for otherwise his payment 
made under judgment against him witout jurisdiction would be voluntary and 
would afford no protection. 

8. JurispicTion —CiTation.— No jurisdiction was acquired over a garnishee, which 
was an insurance company, when the citation directed the agent of the company 
to be summoned to answer upon oath, ete. The writ should have directed the officer 
to summon the defendant. R. S., 187, 196, 199, 1215. Service could be made on 
an agent, and the writ should so direct, but the summons must be of the defend- 
ant. 

4. RerurN oF sERvicE. —A return of the officer who attempted to execute a writ of 
garnisbment on the agent of a corporation, reciting that he had executed it ‘ by 
serving a true copy thereof upon the within named James Sorley, garnishee, in 
person, in the county of Galveston,”’ is not sufficient. R. S., 190. 

5, CASES APPROVED.— Graves v. Robertson, 22 Tex., 131; Thomason v. Bishop, 24 
Tex., 302, and Ryan r. Martin, 29 Tex., 413, approved. 

6. JUDGMENT AGAINST GARNISHEE.— Before a judgment can be taken by default 
against a garnishee, the return on the citation must show that a valid citation 
has been served. ’ 

7. Practice.—A proceeding in garnishment should be docketed as a separate suit, 
but a failure to do so is but an irregularity which will not vitiate the judgment. 


Error from Galveston. Tried below before the Hon. Wm. H. 
Stewart. 


Albert N. Mills, for plaintiff in error, cited R. S., arts. 186, 189, 
194, 1215, 1218, 1223, 1225; Drake on Attachments, sec. 697, note, 
and 640 and cases; Ward v. Haggerty, 25 Tex., 144; Underhill ». 
Lockett, 20 Tex., 130; Graves v. Robertson, 22 Tex., 131-3; Thoma- 
son v. Bishop, 24 Tex., 303; Walker v. Hallett, 1 Ala., 379. 


Wheeler & Rhodes, for defendants in error, cited Gillespie v. Red- 
mond, 13 Tex., 13; Drake on Attachments, secs. 695, 697, 713; Ward 
v. Haggerty, 25 Tex., 144, and Bartlett v. Winkler, 15 Tex., 515. 


Srayton, Associate Justice.— It is true that there can be no valid 
judgment against a garnishee unless there be a judgment against 
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the defendant, and for this reason a garnishee is entitled to have an 
inquiry made as to whether or not, when a court has assumed to 
render a judgment against a defendant, it had jurisdiction over his 
person and over the subject matter of the suit; for if it had not, the 
judgment against the garnishee will be no protection to him. 

If, however, the court had jurisdiction of the person of the de- 
fendant and of the subject matter of the suit, then the garnishee can- 
not be heard to question the conclusiveness of the judgment as 
between the plaintiff and defendant; for the judgment against him- 
self in such case will be full protection to him for any payment he 
may make under it. Drake on Attachments, 691-698. 

It is claimed that the judgment against Rowell Brothers is in- 
valid for the reason that there was no valid service upon the persons 
composing that firm. 

The petition did not give the Christian names of the persons who 
composed that firm, but alleged that the same were unknown. The 
citations followed the petition, and were not more definite, but were 
served upon Henry Rowell and R. P. Rowell. These persons, 
although cited, made default, and thereby admit the cause of action 
against them, and the presumption is that they were the persons 
who composed the firm of Rowell Brothers. 

The court had jurisdiction of their persons, and rendered a judg- 
ment against them, which is binding upon them. 

If the garnishee, in any cause, when he is properly before the 
court, sought to show that the person cited as the defendant was 
not in fact the defendant and person to whom he was indebted, he 
would have the right so to do for his own protection. A valid judg- 
ment is shown against Henry Rowell and R. P. Rowell and was a 
sufficient basis for a judgment against the garnishee. Rogers ». 
Bradford, 56 Tex., 633; 1 Wash., 372; 19 Wis., 362; 3 Harrington, 
425; 16 Tex., 46; 15 Tex., 327; 14 Tex., 363; 14 Pa. St., 69. 

The garnishee not only has the right to resist a judgment against 
himself until there is a valid judgment against his creditor, or the 
person for whom he holds property, but he has the right, and it is 
his duty, to resist a judgment against himself until the court has 
jurisdiction over him; otherwise any payment he might make 
would be a voluntary payment, and the judgment would be no pro- 
tection to him; for it would not be binding upon him if the court 
which rendered it had no jurisdiction over him. 

Did the court have jurisdiction over the garnishee in this case? 
We are of the opinion that it did not. 

The citation to the garnishee, in so far as is material to the 
. present inquiry, is as follows: 
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“Tue Srate or Texas to the sheriff or any constable of Galveston 
county, greeting: 

“ Wuereas, in the district court of Galveston county, in a certain 
suit wherein George Seeligson and Liberty 8. McKinney, who com- 
prise the firm of George Seeligson & Co., are plaintiffs, and Rowell 
Brothers, of Whitney, Hill county, Texas, are defendants, the 
plaintiff claiming an indebtedness against the said Rowell Brothers 
of $520.30, being interest afd cost of suit, has applied for a writ of 
garnishment against the Sun Mutual Insurance Company, and 
service on James Sorley, agent and attorney of said company, for 
the purpose of service, who is alleged to be a resident of your 
county: Therefore, you are hereby commanded forthwith to sum- 
mon the said James Sorley, agent and attorney for the Sun Mutual 
Insurance Company, if to be found within your county, to be and 
appear before the said court at the next term thereof, to be held at 
Galveston the 7th day of February, A. D. 1881, there and then to 
answer upon oath what, if anything, the Sun Mutual Insurance 
Company is indebted to the said Rowell Brothers,” etc. 

This citation is defective in that it does not direct the “Sun Mu- 
tual Insurance Company” to be summoned to appear and answer; 
but commands the officer to whom it is directed to summon the 
agent of the company to appear and answer. 

The citation must direct the officer to summon the person or cor- 
poration against whom the proceeding is had. R. S., 187, 188, 196, 
199, 1215. In case of process against a corporation, it may be 
served upon an agent, and the writ should so direct (R. S., 1223); 
but a writ which only directs the oflicer who is to execute it to 
summon the agent to answer is not sufficient. The writ of garnish- 
ment is the leading process in a garnishment proceeding. We are 
not unmindful of the decision made in case of G. & R. R. R. Co. v. 
Shepherd, 21 Tex., 277; and whether the rule laid down in that 
case, in reference to citations in ordinary cases, would be applicable 
to cases arising under the present laws regulating that matter, need 
not be considered. 

The return of the officer who attempted to execute the writ of 
garnishment is not sufficient. 

The return is as follows: 

“Received this writ on the 8th day of January, A. D. 1881, at 
six o’clock, P. M., and executed the same on the 8th day of January, 
A. D. 1881, by serving a true copy thereof upon the within named 
James Sorley, garnishee, in person, in the county of Galveston. 

“Wa. A. Hurenines, Constable. 
“Galveston County, Texas.” 
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This return does not show how it was “served.” The statute re- 
quires that a writ of garnishment shall be served by delivering a 
copy thereof to the garnishee, and that return thereof shall be made 
as returns are made to other citations. R.S., 190. 

Other citations require the return to show the manner of service, 
and this manner of service, in case of a corporation, must be by a 
delivery to the officer or agent of the corporation upon whom serv- 
ice is authorized to be made, a copy of the citation, or by leaving 
~ a copy of the same at the principal office of the company during 
office hours. KR. S., 190, 1223. 

So far as the return shows, the writ of garnishment may have 
been “served” by reading it to the agent, or leaving a copy thereof 
at his residence. 

Such a return is not sufficient upon an ordinary citation and is 
equally defective as a return to a citation in garnishment. Graves 
v. Robertson, 22 Tex., 131; Thomason v. Bishop, 24 Tex., 302; 
Ryan v. Martin, 29 Tex., 413. 

Before a judgment can be taken by default, as was the judgment 
in this case, against the garnishee, the return on the citation must 


show that a valid citation has been served as the statute requires. 
It was an irregularity to not docket the garnishment proceeding 
as a separate suit; but this was a mere irregularity which would 
not affect the validity of the judgment, were the proceeding other- 
wise regular. 
For the errors above indicated, the judgment as to the Sun Mutual 
Insurance Co., garnishee, is reversed, and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 13, 1883.] 





J.C. ann Jutra A. Srwonton v. N. Maysiem ann Wire. 
(Case No. 1307.) 


1. Evipence.— When the pleadings of both parties recognized the fact of bankruptcy 
and the existence of a deed from the assignee in bankruptcy, the deed was properly 
read in evidence without showing a conveyance to the assignee, or an order of 
sale or confirmation of sale. 

2. Same.-— Such a deed, being a deed duly recorded and its execution admitted, was 
admissible under a plea of the statute of limitation of five years without showing 
power in the assignee to execute it. 
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3. Limiratrion — HomestTEap.— The statute of limitations wiil run as well in favor 
of one who claims adverse possession of land that is claimed to be a homestead for 
the husband and wife, as it would irrespective of the question of homestead. 
Whetstone v. Coffey, 48 Tex., 269, referred to as not containing a contrary doctrine, 


Aprrtat from Fort Bend. Tried below before the Hon. W. H. 
Burkhart. 

Suit by J. C. Simonton and his wife to recover one hundred and 
forty acres of land, part of one thousand one hundred and seven 
acres, out of the Westall league. They claimed that in 1868 defend- 
ants’ ancestor purchased from the assignee in bankruptcy of J. C. Si- 
monton the one thousand one hundred and seven acres, leaving only 
sixty acres as his homestead, and they claimed the other one hundred 
and forty acres as homestead; that plaintiffs were then, and at the 
time of suing, husband and wife. The defense relied on was plea of not 
guilty, and specially that in 1868 Simonton, being adjudged a bank- 
rupt, claimed the one hundred and forty acres of land as part of his 
homestead; that his claim was disallowed and the disallowance was 
approved by the district court of the United States for the eastern 
district of Texas, having jurisdiction; that the one thousand one 
hundred and seven acres were ordered to be sold, and were sold, to 
pay the bankrupt’s debts, to defendants’ ancestor, to whom convey- 
ance was made by the assignee. Judgment for defendants. 

The conclusions of fact and law filed by the district judge trying 
the cause found the facts as stated by defendants. In it he stated 
that the homestead of plaintiffs was about three miles from the land 
in controversy, and had been since 1856; that none of the one thou- 
sand one hundred and seven acres were ever used by plaintiff for 
homestead purposes; that defendants had been in actual, adverse and 
uninterrupted possession in good faith of the land, claiming and pay- 
ing taxes thereon since January, 1869, and during that time had in 
good faith made valuable improvements, the making of which was 
known to defendants and not objected to, they asserting during the 
progress of improvements no claim of right. 

The reading of the deed to the one thousand one hundred and 
seven acres of land by Pearson, assigree in bankruptcy of Simonton, 
was objected to because defendant failed to show any authority to 
Pearson or conveyance to him as assignee, and because no order of 
sale or confirmation of sale was shown. Other facts were found not 
material to be stated. 


P. EF. Pearson, for appellants, cited in his proposition that de- 
fendants, not showing the original or copy of deed of assignment, 





Smonton v. MayBium. 





Opinion of the court. 





or accounting for it, should have produced the record showing the 
order of sale, return and approval of sale and payment of pur- 
chase money. U. S. Bankrupt Law, 1867, § 14; James on Bank- 
ruptcy, pp. 832-36; U.S. R.S., §§ 5044, 5045; 1 Greenl. on Evidence, 
8§ 266-269. 2. On homestead question: Const. of 1845, art. VIT, § 22; 
Const. of 1866, art. VII, § 22; Const. of 1875, art. XVI, §§ 50, 51; 
Pasch. Dig., 6381; Iken & Co. v. Olenick, 42 Tex., 198, 199, 201, 
202; Evans v. Womack, 48 Tex., 231, 232; 46 Tex., 483, 484; 51 
Tex., 161, 162, 163; 33 Tex., 213; 26 Tex., 745 et seqg.; 50 Tex., 273 
et seq.; 56 Tex., 563; Maxwell v. Hilburn, Tyler term, 1882. 


No briefs on file for appellees. 


West, Assoctate Justice.— There was no error in allowing the 
deed of Simonton’s assignee in bankruptcy to be read in evidence. 
The pleadings of appellants recognize the fact of Simonton’s bank- 
ruptcy and the existence of this deed. Also in the statement of 
facts it was expressly admitted the appellees claimed the land in 
suit by deed under Simonton’s assignee in bankruptcy. 

This instrument of evidence, too, being a deed duly recorded, was 
admissible in this case (its execution being proved or admitted), in 
support of the appellees’ plea of the statute of limitation of five 
years, without showing power in the assignee to execute it. 

For the same reason there was no material error in allowing the 
assignee of Simonton to testify as to the points on which he gave 
evidence. 

These matters were already admitted as facts, and his testimony 
worked no prejudice to the rights of appellants. 

We think also that the defense of limitation of five years was 
sustained by the evidence. 

It is no answer to this defense to say, where the land in suit is 
community property, that because it is a homestead the statute of 
limitation will not run. 

The statute runs as well in favor of one who holds adverse pos- 
session of land that is claimed by the plaintiff to be a homestead 
for himself and wife, as it does where it is claimed to be a mill or 
a store or a farm. 

The case of Whetstone v. Coffey, 48 Tex., 269, to which reference 
has been made, contains no contrary doctrine. 

There was no question of limitation in that case. Besides, in 
this case there ‘was no replication of coverture filed in answer to the 
plea of limitation. 
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Apart from the successful interposition by appellees of the plea 
of limitation, we believe that the court, under the evidence, was 
justified in finding as it did, as a matter of fact, that the appellants 
failed to prove any homestead right to the one hundred and forty 
acres in suit. See cases cited below. Methery v. Walker, 17 Tex. 
593. Under the facts the court was well justified in holding as it 
did, that the appellees showed a right and title to the locus in quo, 
superior to the claim of appellants. Franklin v. Coffee, 18 Tex., 
415; Hl. & G. N. R. R. Co. v. Winter, 44 Tex., 605; Brooks ». - 
Chatham, 57 Tex., 33. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered February 20, 1883.] 





G., H. & San Antonio R’y Co. v. C. W. Drew. 


(Case No. 1575.) 


1. MASTER AND SERVANT— Damaces.— The master is not liable in damages for 
an injury to his employee which results from the use of defective machinery, if 
the empioyee has full notice of the defect and of danger which will attend con- 
tinuing the employment. The simple protest by the employee against the use of 
the machinery, when directed to use it, will not vary the rule, if, when having 
knowledge of the risk, he obeys the order. 

2. Practice.— When, from the testimony of appellee, who was plaintiff, it was 
manifest that he could not recover, the judgment was reversed, and judgment 
rendered by the supreme court against him. 


Aprrat from Harris. Tried below before the Hon. James Mas- 
terson. 
The opinion states the case. 


E. P. Hill, for appellant, cited H. & T. C. R. W. Co. v. Fowler, 
56 Tex., 460; Cooley on Torts, p. 551; Thompson on Negligence, 
p- 1008; Wood on Master and Servant, sec. 375; Wharton on Negli- 
gence, secs. 200, 214; Sullivan v. Bridge Co., 9 Bush, 81; Priestly v. 
Fowler, 3 M. & W., 1. 


W. P. Hamblen, for appellee, cited Keegan v. Kavanagh, 62 
Mo., 230; Conway v. The Vulcan Iron Works, 62 Mo., 35, 39; 
Le Claire v. First Division & C. R. Co., 20 Minn., 9, 19; Lydon ». 
Manion, 3 Mo. App., 601, 602; 2 Thompson on Negligence, p. 974, 
§ 5, and cases cited in note. 
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Srayroy, Associate Justice.— The record shows that the appellee 
was engaged as fireman on a locomotive which had for some time, 
without a pilot or cow catcher, been used with a construction train. 

On the 18th of March, 1882, the superintendent of the railway, 
and also the train dispatcher, directed the engine to be taken from 
Eagle Pass Junction, where it then was, to San Antonio, that 
a pilot might be put on it. The engine had been in use about ten 
days without a pilot, during which time the appellee was engaged 
with it. 

Upon cross-examination the appellee testified as follows: “ Pre- 
vious to being sent to San Antonio, I had run on the engine day 
and night, but in the day time mostly; we were to go there Satur- 
day night or the next Saturday night. We had strict orders from 
the master mechanic and the superintendent at the same time. We 
protested that it was dangerous to go at night time, and he said if 
we did not go he would find some one who would go. Anybody 
with common sense could have seen the danger. What he said 
meant, we had to go vr he would find some one who would go.” 
He further stated that he understood by the language used by the 
superintendent that he would be discharged if he did not go with 
the engine to San Antonio. 

The engine had left San Antonio without a pilot about ten days 
before it was ordered to the shop for repairs; but it does not appear 
that either the engineer or the plaintiff knew for what purpose the 
engine was ordered to San Antonio. 

On the way from Eagle Pass Junction to San Antonio the engine 
ran against a steer and was thrown from the track and the appellee 
was thereby seriously injured. He stated that if there had been a 
pilot on the engine it would have thrown the steer from the track. 
The cause was tried without a jury and a judgment was rendered 
for the appellee for $1,200. 

This case presents the single question as to whether or not a mas- 
ter is responsible for an injury to an employee that resulted from 
the use of defective machinery, of which the employee had full 
notice, as well as of the danger consequent upon its use, when the 
employee is directed to use it, and simply protests against the service 
and yet performs it. 

There is no question in this case but that the appellee knew of 
the defect in the engine which he had been assisting to operate, 
without a pilot, in the night as well as during the day, and that he 
knew of the danger incident to operating the defective engine. 

The general rule is, that one who enters into an employment 
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which is attended with risk of injury, of which such employee hag 
notice, or by reasonable care may have notice, cannot recover com- 
pensation from the master, if, by exposure to such risk, he is injured; 
and this rule applies to cases where injury is received from the use 
of defective implements or machinery of which the servant had 
notice. Wharton’s Law of Negligence, 200, 214. 

It has been held that there are exceptions to this rule; and the 
exception which it is claimed in this case is applicable is thus re- 
ferred to by Mr. Wharton: “In this country the exception has been 
still further extended, and we have gone so far as to hold that a 
servant does not, by remaining in his master’s employ, with knowl- 
edge of defects in machinery he is obliged to use, assume the risks 
attendant on the use of such machinery, if he has notified his em- 
ployer of such defects, or protested against them, in such way as to 
‘induce a confidence that they will be remedied.” Law of Negli- 
gence, 221. 

This exception from the general rule we are of the opinion can 
only be recognized in cases where the employee has reason to expect 
that in consequence of his notification to the employer of the de- 
fect, it will be repaired before the employee will be subjected to 
danger from it; and this upon the theory that, as it is the duty of 
the master to furnish suitable and safe implements and machinery 
to be used by his servants, he will do so when notified that in use 
is defective; or in cases where the servant makes known the defect 
to the master, and the master gives assurance that it shall be rem- 
edied in a reasonable time; for by such assurance an implied request 
to the servant to remain in the service, and an assumption of the 
risk by the master in the meantime, may be implied. 

Speaking upon this subject an accurate elementary writer says: 
“Tt is also negligence for which the master may be held responsible, 
if, knowing of any peril which is known tothe servant also, he fails 
to remove it in accordance with assurances made by him that he will 
doso. This case may also be planted on contract, but it is by no means 
essential todoso. If the servant, having a right to abandon the serv- 
ice because it is dangerous, refrains from doing so in consequence 
of assurances that the danger shall be removed, the duty to remove 
the danger is manifest and imperative, and the master is not in the 
exercise of ordinary care unless, or until, he makes his assurance 
good. Moreover, the assurances remove all ground for the argu- 
ment that the servant, by continuing the employment, engages to 
assume its risks. So far as the particular peril is concerned, the im- 
plication of law is rebutted by the giving and acceptance of the 
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assurance; for nothing is plainer or more reasonable than that par- 
ties may and should, where practicable, come to an understanding be- 
tween themselves regarding matters of this nature.” Cooley on 
Torts, 559. 

In the case now before us, there was no promise, express or im- 
plied, that the defect in the engine would be repaired before, by its 
use, the servant would be exposed to danger resulting from the known 
defect, nor was there any assurance that such repairs would ever be 
made; for it appears that the servant was ignorant of the purpose 
for which the engine was directed to be taken to San Antonio. 

Where a servant, knowing machinery which he is operating to be 
so defective as to render its use dangerous, simply protests against 
its use, and after protest, having received no assurance that the de- 
fect will be remedied, continues to use it, we believe the true rule 
to be, that the servant assumes the risk incident to the use of such 
machinery; for his remaining in the service is voluntary. 

Protest against, or objection to, a service rendered dangerous by 
defective machinery, if the party making the protest or objection 
is under no legal obligation to remain in the service, cannot render 
the services subsequently performed involuntary. 

There is a disparity in the relation of master and servant, but not 
such as can make the act of the servant, in remaining in a service 
which he knows to be peculiarly dangerous from defective machin- 
ery, an involuntary act in legal contemplation. 

These views, in connection with the uncontroverted fact that the 
appellee knew of the defect from which he alleges the injury re- 
sulted, preclude a recovery by him. 

There is another view of the case, however, which it is proper to 
notice. The appellee states that if there had been a pilot on the 
engine it would have thrown the steer from the track. This is a 
mere opinion, from which the inference is sought to be drawn that 
the injury would not have occurred if the engine had not been de- 
fective; this does not necessarily follow, and it would be a question 
of fact whether, if the engine had been perfect, it was not an act 
of negligence upon the part of the engineer to permit the engine to 
geome in contaet with the steer; if negligence with a perfect engine, 
the negligence would be greater when the engine had a defect 
which would augment the danger of such a contact. If this was 
negligence, it was the negligence of a servant in the common em- 
ployment, and if the injury resulted therefrom would preclude a 
recovery. 


This cause having been tried without a jury, and the evidence of 
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the plaintiff himself showing a state of facts which, without refer. 
ence to the question whether the injury was caused by the negli- 
gence of a co-employee or not, precludes a reeovery by him, the 
judgment of the district court will be reversed and such judgment 
here rendered as ought to have been rendered by the court below; 
which will be that the appellee take nothing by his suit, and that 
the appellant recover the costs of this court and of the court below, 
And it is accordingly so ordered. 


REVERSED AND RENDERED. 


[Opinion delivered February 20, 1883.] 





H. S. Hussy v. C. H. Harris er At. 
(Case No. 1586.) 


1. Practice — Transcript.— When the transcript in a case appealed to the supreme 
court comes up without containing the pleadings of either party, and this by 
agreement of counsel and without the approval of the district judge of such omis- 
sion (the case not being an agreed case under article 1414), the supreme court can- 

not know that there is any subject matter of litigation, and the appeal will be 

dismissed. 

















Arrrat from Waller. 
Burkhart, district judge. 


Tried below before the Hon. Wm. H. 


A, J. Harvey and J. W. Stephenson, for appellant. 
T. S. Reese, for appellees. 


Srayton, Assocrate Justice.~- This cause comes before this court 
without any of the pleadings of either party in reference to the 
matter of litigation in the cause, under an agreement of counsel that 
the petition and answer be omitted from the transcript. 

This agreement has not the approval of the district judge, as _re- 
quired when a portion of the proceedings are omitted from the 
transcript, under article 1413, R.S. Nor does the transcript exhibit 
an agreed case made under the provisions of article 1414, R. 8., and 
approved and signed by the district judge, as in that article per- 
mitted. 

In the absence of a compliance with the articles of the Revised 
Statutes referred to, the transcript must “ contain a full and correct 
copy of all the proceedings had in the cause.” R. S., 1411. 
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As the transcript stands, this court cannot know that there is any 
subject matter of litigation between the parties, and in the absence 
of a transcript evidencing that fact, this court will not revise the 
action of the district court in dismissing the cause for failure of the 
appellant to comply with a rule of that court requiring a cost bond 
to be given. This is the only matter apparent from the transcript 
on file. 

The statutes referred to indicate what the transcript must. contain, 
and unless some of the articles referred to are complied with, the 
appeal must be dismissed; and it is so ordered. 

DismissEp. 


[Opinion delivered February 20, 1883.] 





J. W. Parker er av. v. W. W. Barns. 


. CLOSING OF THE LAND OFFICE IN 1835.—The case of Donaldson v. Dodd, 12 


Tex., 381, which decided that the act of consultation took effect 13th of November, 
1835, reaffirmed. 

. LimiTAtTiron.— Possession under a void grant issued after that date will not avail 
to support the pleas of limitation of three and five years. 

. SamME — CASES REAFFIRMED.— The cases of March v. Weir, 21 Tex., 110; Smith ov. 
Power, 23 Tex., 33; Lambert r. Weir, 27 Tex., 364, and Whitehead v. Foley, 28 
Tex., 1, to that effect, reaffirmed. 


. Disseizin —OvsTER AND POssEssION.— The eases of Peyton ». Barton, 53 Tex., 
298, and Jones v. Menard, 1 Tex., 771, discussed. 

. Same.— The cases of Hays v. Barrera, 26 Tex., 81; Ballard v. Perry, 28 Tex., 347, and 
Charle v. Saffold, 15 Tex., 94, commented on in this connection. 

. Same.— The case of Hunnicutt v. Peyton, 102 U. 8. Sup. Ct., pp. 368 and 369, and 
that of Peyton v. Barton, above referred to, remarked on. 


Aprrat from Fort Bend. Tried below before the Hon. Wm. H. 
Burkhart. 

The case was disposed of below as an agreed case. Plaintiffs 
Parker ef al. claimed the land in controversy under deeds from 
Isaac N. Charles, to whom a grant issued March 25, 1831, while 
defendants claimed under deeds from N. Brookshire, to whom a 
grant issued November 25, 1835. The suit involved the question of 
title to a strip of land covered by both grants. Plaintiffs, having 
the Charles title, had been in possession of land covered by it, on 
which they paid taxes since 1842, but had not been in actual posses- 
sion of that portion embraced in the lap or conflict with the Brook- 
shire grant, and which was claimed by defendants. Brookshire 
lived and died on his league grant about eighteen years after the 
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grant issued. Simonton, Moore, Cooper, Shieves, McNeil, McLeod, 
and several others who claimed under the Brookshire grant, bought 
portions of it at periods between 1850 and 1868 and each improved 
and occupied small tracts. The agreement discloses that one W. 
W. Walker purchased three hundred and tw enty acres of the Brook- 
shire grant as early as 1840, but it was not shown that he ever went 
into possession. Simonton had been in actual possession of five 
acres since 1854, but his possession and improvements were not on 
the Brookshire grant, but on the Charles survey, regardless of the 
conflict. Still other parties than those above named were defend- 
ants, claiming portions of the land, but without actual possession. 
A jury was waived and judgment rendered for defendants. 


P. FE. Peareson, for appellants, cited Peyton e¢ al. v. Barton et al., 
53 Tex., 298-304, and authorities cited; Blythe v. Houston, 46 
Tex., 65; O’Neal v. Manning, 48 Tex., 403. 





W. L. Davidson, for appellees, cited R. S., arts. 3191, 3196, 3142, 
3145, 3153; Hoxie v. Allen, 37 Tex., 536; Galan v. Goliad, 32 Tex., 
788; Bullard v. Perry, 28 Tex., 367; Sutton v. Carabajal, 26 Tex., 
500; Cavasos v. Trevino, 35 Tex., 165; Hooper v. Hall, 35 Tex., 83. 


West, Associate Justice.— This is an agreed case under articles 
1413 and 1414, Revised Statutes. We have concluded to reverse the 
judgment, and would, if it were possible, in accordance with the 
usual practice in such cases, here render a final judgment. 

Upon an examination, we find we have not sufficient evidence be- 
fore us to enable us to dispose finally of all the matters in dispute, 
and therefore the case wili be remanded for a new trial. We are 
induced to come to this conclusion on several grounds. 

The main question grows out of a struggle between two rival 
grants (the Charles and the Brookshire), as to which has the better 
right to the land in suit. The agreed case shows the grant to Brook- 
shire was issued on the 25th of November, 1835, and the Charles 
grant on March 25, 1831; that there was actual possession taken by 
Brookshire of the land within the limits of the grant in 1835, and 
that possession continued from that date until his death in 1852. It 
is also agreed that no actual possession was taken by any one of any 
part whatever of the Charles grant until 1842, and then possession 
was not taken of the part of it that is in conflict with the Brook- 
shire. It is also conceded that these grants conflict to the extent of 
eight hundred and fifty acres, being the land in suit. It is also ad- 
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mitted that no corporeal possession was taken of the part of the land 
in conflict by any one until 1850, when an actual entry was for the 
first time made on a part of it by the appellee Cooper, holding under 
Brookshire. The actual pedal possession of Brookshire, which 
commenced in 1835, was under his grant, but neither he nor any 
tenant of his ever had actual possession of the land within the lap 
or conflict. No actual corporeal possession under the Charles grant 
of any portion of that grant was had until the year 1842, and then 
the actual possession was not taken of that portion of the Charles 
grant embraced within the limits of the conflict. 

It must be conceded, without discussing now what was the legal 
effect of the character of possession held by Brookshire up to 1842, 
upon the right of Charles or his vendees to the land embraced in the 
conflict, that this species of adverse possession, whatever its charac- 
ter may be, was put an end to under the facts as now presented, by 
the actual entry of Charles or his grantees under him in 1842. 

In this aspect of the case, it becomes very important to consider 
the nature and character of the Brookshire grant. For it is plain 
that the ten years’ statute of limitation can have no application to 
the case as disclosed in this record, Nor does the proof now before 
us sustain the plea of limitation of five years. The junior grant, it 
is admitted, was issued on the 25th of November, 1835. It has been 
held that the act of the consultation closing the land offices took 
effect immediately on its passage, which was on the 13th day of 
November, 1835. Donaldson v. Dodd, 12 Tex., 381; Edgar v. Gal- 
veston City Co., 21 Tex., 302; Plans and Powers of Provisional 
Government of Republic of Texas, art. XIV; Jones v. Menard, 1 
Tex., 789; Constitution of Republic, General Provisions, sec. 10; 
Const. of 1845, art. VII, sec. 21; Const. of 1876, art. XITI, sec. 5. 

The Brookshire grant was then, by reason of its date, a grant void 
on its face, and this court has held that actual possession under such 
a grant will not be sufficient to support the plea of limitation under 
our statute, prescribing, under certain circumstances, the period of 
three years as sufficient to complete the bar. 1 Pasch. Dig. of 
Laws, art. 4622, and note 1031, p. 767; Marsh v. Weir, 21 Tex., 110; 
Smith v. Power, 23 Tex., 33, 34; Lambert vw. Weir, 27 Tex., 364; 
Whitehead v. Foley, 28 Tex.,1. For these reasons the judgment 
below must be reversed. 

In view of another trial, it may be proper to make a remark as 
to the character of the adverse possession shown under the grant to 
Brookshire. 

Appellants’ counsel have invited our attention to the case of Pey- 
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ton v. Barton, 53 Tex., 298, in connection with the question of ad- 
verse possession under the Brookshire grant. We do not understand 
that case to have in effect overruled Jones v. Menard, 1 Tex., 771, 
or to have announced in direct terms an entirely new and different 
rule, or to be necessarily in conflict with the views of this court as 
expressed in Hays v. Barrera, 26 Tex., 81, 82; Charle v. Saffold, 13 
Tex., 94; Ballard v. Perry, 28 Tex., 34, and perhaps other cases 
bearing on the question of disseizin and adverse possession. It 
was only there held that under the agreed facts of that case, there 
being no actual possession of the part of the land in conflict with , 
the older grant, being the Basquez grant, that the possession of Bar- 
ton, he not actually residing on the land within the limits of the con- 
flict, though it (the land in conflict) was within the boundaries named 
in his deed, did not amount to a disseizin of the true owner. This 
seems to be the extent of that decision. 

The court expressly confine their opinion on the question, as to 
what will amount to a disseizin of the owner, to the particular facts 
of the agreed case then before them. 

On this point the court is carefultosay: “But it does not, in the 
present case, become necessary to enter upon the question, what acts 
would be sufficient to amount to disseizin of the true owner where 
there is an adverse possession under the junior title, but not upon 
that part of the land within the partial conflict or interference of 
two surveys.” Peyton v. Barton, 53 Tex., 304. From the facts in 
Hunnicutt v. Peyton, 102 U. S., 368, 369, in relation to the same 
(Basquez) grant, there seems to have been at some early day actual 
possession of that grant. In that case the court cite with marked 
approval Clarke’s Lessee v. Courtney, 5 Pet., 319, which was much 
relied on in Jones v. Menard, 1 Tex., 771. 

It is unnecessary, and would be perhaps improper, in the present 
attitude of the case before us, to say anything on the difficult ques- 
tion as to what will, in the case in hand, amount to a disseizin of 
the rightful owner. As to whether or not the open sale by Brook- 
shire in 1840 to William Walker of three hundred and twenty acres 
of the land in conflict amounted to a disseizin of the true owner, 
who was not then in the actual possession of any part of the con- 
flict, need not now be considered. It was, however, an unmistak- 
able assertion of right over that portion of the Charles grant that 
was in conflict with the Brookshire. See R. 8., art. 3198, as to ad- 
verse possession. Whitehead v. Foley, 28 Tex., 268; Wood on Lim- 
itation of Actions, secs. 261-267; Nearhoff v. Addlena, 31 Pa., 279; 
Semple v. Cook, 50 Cal., 26. 
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It may be, however, that on another trial additional evidence 
bearing on the question of ouster and adverse possession will be in- 
troduced by both parties, that will put the question in a different 
light from that in which it is now presented. Argotsinger v. Vines, 
82 N. Y., 308; Thompson v. Burhaus, 79 N. Y., p. 97. 

It is proper to say, in justice to the judge who tried the case below, 
that it is possible that the actual date of the Brookshire grant as exbib- 
ited to him on the trial may have been different from the date dis- 
closed by the record before us, and this difference in dates may be 
the result of inadvertence in preparing the statement of facts, or 
may be aclerical error. The cate given in the pleadings to the 
Charles grant is also different from that given in the statement of 
facts. It is possible that the exact date of neither grant is stated 
with entire accuracy in the agreed case. The judgment is reversed 
and the cause remanded. 

[Opinion delivered February 23, 1883.] 
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G., H. & 8. A. R’y Co. v. Josern Leer. 
(Case No. 1420.) 


1. MASTER AND SERVANT.— The doctrine announced, that, when a servant contracts 
to work for his employer, he assumes all the risks ordinarily incident to the busi- 
ness; and where he has‘equal knowledge with the master of the danger attending 
the work, that he assumes the consequences of the risk if he continues in the em- 
ployment. To this rule an exception exists in a case where the machinery furnished 
by the master in connection with the work is obviously defective, but the danger 
is not apparent, in which case the master is liable. 

2. Same.— The cases of Patterson v. The Pittsburg R. R. Co., 76 Pa. St., 389; Mayes 
v. Chicago, Rock Island & Pac. R. R. Co., Alb. Law J., vol. 27, and Strahlendorf 
v. Rosenthal, 30 Wis., 675, referred to, and distinguished from this; and on the law 
as above stated, the cases of De Forest v. Jewett, 88 N. Y., 264; Louisville & 
Nashville R. R. Co. v. Orr (Indiana, November 3, 1882),8 Am. & Eng. R. R. 
Cases, 94; Umbach rv. Lake Shore R. R. Co. id., 98; Smith ». St. Louis, ete., Co., 
69 Mo., 32, and Naylor v. Chicago & Northwestern R. Co. (Wisconsin, December 
80, 1881), eited and approved. 


Arrrat from Colorado. Tried below before the Hon. Everett 
Lewis. 


The opinion states the facts. 


E. P. Hill, for appellant. 
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Foard & Thompson, for appellee, cited Tarrant v. Webb, 18 C. B., 
797; Farwell v. Boston, etc., R. R. Co., 4 Metc. (Mass.), 473; Hard 
v. Vt. & Canada R. R. Co., 32 Vt., 473; Moss w. Pacific R. R. Co., 
49 Mo., 167; Ryan v. Cumberland, etc., R. R. Co., 26 Pa. St., 384; 
Wright v. N. Y. C. R. R. Co., 25 N. Y., 562; Warner vw. R. R. Co., 
39 N. Y., 340; Wigmore v. Jay, 5 Exch., 354; Hutchinson v. Rail- 
way Co., 5 Exch., 343; Wonder v. Railway Co., 32 Md., 411; Pat- 
terson v. Pittsburg R. R. Co., 76 Pa. St., 389; Gibson v. R. R. Co., 
60 N. Y., 607; Laning v. R. R. Co., 49 N. Y., 521; Flike v. R. R. 
Co., 49 N. Y., 549; Keegan v. Western R. R. Co., 8 N. Y., 175; 
Connolly v. Poillon, 41 Barb. (N. Y.), 366; Clayards v. Dethick, 17 
Q. B., 439; Greenleaf v. R. R. Co., 29 Iowa, 14; Clark v. Holmes, 7 
H. & N., 942; Couch ». Steel, 3 E. & B., 402; Kroy wv. Chicago R. 
R. Co., 32 Iowa; Ford v. Fitchburg R. R. Co., 110 Mass., 240; Pat- 
terson v. R. R. Co., 76 Pa. St., 389. 


Wixi, Curer Justice.— Lempe was an employee of the appellant, 
whose duty it was to work in the “ bridge gang.” After being en- 
gaged in bridge work for twenty days, he, together with the re- 
mainder of the gang and their foreman, went to New Philadelphia 
to fix a well. He had never worked on a well before, and worked 
on this one by order of his foreman. This well was one used by 
the railroad company to get water for its engines. It had been out 
of repair for a month or more and the curbing had begun to fall in. 
Lumps of dirt fell in every day, and about three feet from the sur- 
face the well had caved, leaving the surface dirt overhanging and the 
curbing had begun to fall in. It had been raining considerably 
about the time Lempe went to work there, and the ground was sat- 
urated with water, and the earth was caving in at intervals all the 
time. This caving could have been prevented by digging away the 
overhanging dirt. The well was fifteen or twenty feet square when 
curbed, and, according to one witness, ten, and to another, twenty 
feet. deep. 

After appellant had been at work on the well for about three 
days, and whilst he was on the outside of the curbing, spiking a 
plank to its place, a fall of dirt from the top of the well occurred, 
which, striking him, broke his upper jaw in one place, his lower 
jaw in two places, and tore three of his ribs loose from the back- 
bone. During the three days that appellee worked in the well the 
overhanging dirt was constantly falling, and he and his co-laborers 
dug it up and removed it as fast as it caved. In the opinion of 
witnesses examined on the trial, the well was dangerous for a month 
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or more before the work commenced, and that means could have 
been devised to prevent the overhanging dirt from falling. 

-Lempe brought this suit against the railroad company to recover 
damages for the injuries thus received and obtained a judgment for 
$3,000. A motion for new trial made by appellant having been over- 
ruled, an appeal was taken to this court. At the last Galveston 
term the judgment below was affirmed, but on application of ap- 
pellant’s counsel a rehearing was granted, and the cause now comes 
before us for a re-examination. 

The errors assigned are that the court refused, on request of de- 
fendants below, to charge the jury to find in its favor, and in over- 
ruling the motion for a new trial, in which it was urged that the 
verdict and judgment were contrary to the law and the evidence. 

The appellee claims that he was entitled to a verdict on the fol- 
lowing grounds: 

1. Because the accident was the result of his obeying the or- 
ders of the company and engaging temporarily in a work different 
from that in which he was ordinarily employed. 

2. Because appellant knew of the dangerous character of the work 
and did not take any precaution to prevent an injury to appellee. 

3. Because appellee’s knowledge of the risk does not prevent his 
recovery, the injury occurring from an involuntary act, or one done 
by express command of appellant. 

4. Because appellee had a right to rely upon the care and superior 
knowledge of appellant in protecting him from injury. 

5. Because the danger not being so apparent that appellee as a 
prudent man had cause to apprehend injurious consequences, he was 
not guilty of contributory negligence. 

6. Because the question of appellee’s knowledge of the danger 
was properly left to the jury, and they having determined that and 
all other facts in the cause, their finding should not be disturbed. 

As to the first of these grounds, it is sufficient to say that the 
proof does not show that working upon a well of the company was 
not a part of the ordinary employment of the bridge gang. We do 
not think this circumstance in itself sufficient to authorize the in- 
ference. It may have been a part of the duties of these very 
laborers to repair the wells of the company; or they may have been 
persons employed to work generally for the corporation, and were 
called the “bridge gang,” by the witness, because engaged at the 
time in working upon one of its bridges. The true character of 
their duties should have been shown and not left to conjecture; but 
no evidence was offered on the subject. Divested of all proof as to 
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the appellant having been forced to engage in work different 
from that which he had been employed to perform, the only 
question left in the case is as to the master’s liability for injuries: to 
his servant, received whilst voluntarily engaged in a dangerous 
work under orders of the master, the servant ‘having equal means 
with the master of knowing the extent of the danger. We state 
the question in this way because the facts of the case show that 
Lempe was just as well aware of the perilous character of the busi- 
ness in which he was engaged as was his employer; and the prop- 
ositions made by appellees “embrace an implied, if not an express, 
admission to this effect. The danger to appellant arose from the 
unsafe condition of the well, caused by the fact that a portion of the 
curbing had given away, and the ground, some few feet from 
the top of the well, had caved in, leaving the overhanging earth 
without any support. The injury received was from the fall of this 
unsupported earth upon the appellant, who was working beneath it. 
The means of knowing the danger was afforded him by the situation 
in which he was placed whilst at work with the threatening matter 
above him, and in his view all the time. He was acquainted with 
the laws of gravitation, and knew that a heavy body unsupported 
by adequate props was liable to fall at any time. He also knew 
that the frequent rains had loosened the dirt and rendered it still 
more liable to cave in. He was made still more aware of these 
perils from having worked three days in the well, and seen large 
quantities of earth and other substances actually fall around him. 
He was a man twenty-seven years of age, and, for aught that ap- 
pears, of ordinary c capacity and judgment. It is true that he had 
never before engaged i in working in a well, but it required no skill 
in well-digging to know that a heav y body without adequate sup- 
port would fall, or that earth saturated with water was less liable to 
cohere than when dry and hardened; that the circumstances which 
had actually caused the dirt to fall once would likely produce the 
same effect at another time; and that the fall of the chunks of 
earth would cause him damage. These things he must have known 
as well as the most skilled employee in the service of the company. 

What are the principles of law which apply to such a state of 
facts? 

The general principle is, that, when a servant enters into the em- 
ploy of another, he assumes all the risks ordinarily incident to the 
business, and as between himself and the master he is supposed to 
have contracted on those terms. Wood on Master & Servant, sec. 
326. Another principle is: Where the servant has equal knowledge 
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with the master of the danger incident to the work, he takes the 
risk upon himself if he goes on with it. Id., sec. 349. There are 
some circumstances which will vary these rules, or rather create ex- 
ceptions to them, but the present case is not brought within any of 
such exceptions. One of these is where the defects in the machin- 
ery or the premises about which the servant is employed are obvious, 
but the danger is not apparent. In such cases the master is held 
liable because the master should have taken steps to ascertain 
whether the defects render them unsafe. Wood on Mas. & Serv., 
sec. 336. Of this character are all cases where there is some fault 
in machinery, or of a track of a railroad, which are as obvious to 
the servant as to the master, but which, from want of experience or 
knowledge on the part of the former, he cannot determine that the 
defect will be productive of danger to him. He may know that 
certain appliances usually connected with an engine are lacking, or 
that some of the rails of the track are warped or out of place, yet 
if he did not know, or could not reasonably have known, that in 
the one case there was imminent peril of an explosion, and in the 
other of the cars being thrown from the track, he could recover if 
injured by such accidents. On the other hand, if he knew, or 
should reasonably have known, that such defeets would necessarily 
subject him to risk from such occurrences, he has no cause of action 
against his master. Id., sec. 355, and cases cited. 

The difference is between going into the service or continuing in 
it, “knowing that the instrumentalities employed are unsafe and 
dangerous,” and knowing that defects exist, but not that they nec- 
essarily render the employment of a perilous character. It is sought 
by appellee’s counsel to bring this case within the above exception, 
and to that end he cited several reported cases; but with the above 
distinction in view, all the authorities cited by him are easily ex- 
plained, and rendered consistent with the law as announced in this 
opinion. 

The case of Patterson v. Pittsburg R. R. Co., 76 Pa. St., 389, was 
where a conductor was injured in an accident caused by a defective 
switch. The court held the company liable, although the defect 
was known to the conductor, because the defect was not such as to 
threaten immediate injury, and that it was reasonably probable that 
it might safely be used by extraordinary caution or skill. But they 
also held that if the instrumentality had been so obviously and im- 
mediately dangerous that a man of common prudence would refuse to 
use it, the master would not be held liable for the resulting damage. 
Besides, it was shown in that case that the proper officers of the 
road had been notified of the danger and they had promised to re- 
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pair the defect, and had requested the conductor to continue in the 
service. The case of Mayer v. Chicago, Rock Island & Pacific R’y 
Co., cited from Alb. Law J., vol. 27, page 24, was a case where a 
switchman was killed by the neglect of the company to place blocks 
between the guard rails and the track rails at the switch. It was held 
that he was not necessarily negligent for continuing in the service,. 
although the absence of the blocks was evident. It is there said that 
because the want of blocks was apparent to all observers does not 
charge him with a knowledge or want of knowledge of the defects 
in the track. He must have known, or possessed the means of 
knowing, that the absence of the blocks was a defect causing danger 
to him and others, which is precisely the doctrine announced in 
this opinion. The cases cited in the opinion seem to go further, and 
hold that the plaintiff waived the right of recovery if he knew the- 
defects only, and continued in the service. See Perigo v. C., R. I. 
& P. R’y Co., 52 Iowa, 276, and others cited. And so of the other 
cases cited by counsel. 

The case of Strahlendorf v. Rosenthal, 30 Wis., 675, is not anal- 
ogous because the facts show that the defects and danger were 
known to the employer, but unknown to the employee, and were 
not patent or obvious, and the general principle asserted in this opin- 
ion was there sanctioned by the court. Subsequent to the decision 
of that cause, the same court, in Naylor v. Ch. & N. W. R. R. Co., 
a case almost exactly similar to the present one, where the evidence 
showed that the plaintiff, before and at the time of receiving the in- 
jury complained of (from the falling of a bank of earth, under 
which he was excavating ground for defendant), was fully informed 
of the peril to himself of the services in which he was engaged, and 
voluntarily remained in the dangerous position he was occupy- 
ing, and the court held that he was not entitled to recover. The court 
comment on Strahlendorf v. Rosenthal, and distinguish it from 

_the one they are deciding, on the principles we have already alluded 
to. The only difference between Naylor’s case and the one under 
consideration was the fact that the agent of the defendant, a few 
minutes before the bank fell, notified Naylor of his danger. But 
the facts we have already stated gave Lempe as much notice of his 
peril as if positively informed of it by another. As illustrating and 
enforcing the principles announced by us, we refer to De Forest v. 
Jewett, 88 N. Y., 264; Louisville & Nashville R. R. Co. v. Orr 
(Indiana, November 3, 1882), 8 Am. & Eng. R. R. Cases, 94; 
Umbach »v. Lake Shore, etc., R’y Co., id.,98; Smith wv. St. Louis, etc., 
Co., 69 Mo., 32; Wharton on Neg., § 213. 

The evidence shown by the transcript makes out acase of an em- 
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ployee, who, after having an opportunity of becoming acquainted 
with the risks of his situation, voluntarily accepts them; and of one 
injured while voluntarily at work in a place, the dangers of which 
he had the same means of knowing as did his employer; and under 
such a state of facts the judgment should have been for the defend- 
ant; and it is therefore reversed and the case remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 23, 1883.] 





F. E. Hitt v. H. H. Frosr. 
(Case No. 1588.) 


1, Stature oF FrAuDs.— If a verbal promise to pay the debt of another is merely 
collateral and auxiliary to the original debt, it is within the statute of frauds. 

2. Same.— An agreement to pay the debt of another cannot be enforced unless it be 
in writing and founded on a sufficient consideration moving between the parties. 

8. DistinGuISHED.— This case distinguished from Warren v. Smith, 24 Tex., 486, in 
which there was anagreement for the discharge, and thereupon a discharge of the 
original debtors, in consideration of the new promise of another. 


Arrrat from Fort Bend. Trial below before the Hon. Wm. H. 
Burkhart. 

Frost brought this suit against Mrs. F. E. Hill to charge her with 
the debt of her son, Tobe Hill. 

Suit was brought in the justice court, appealed to the county 
court, and certified to the district court by reason of the disqualifi- 
cation of the county judge. Frost obtained judgment for the 
amount of his account, and Mrs. Hill appealed. The sole question 
was whether or not the evidence takes the case out of the statute of 
frauds. 

The court instructed the jury that if they believed from the evi- 
dence that Frost was about to sue Tobe Hill, and that appellant 
promised to pay the debt, and that by that promise Frost was in- 
duced to stop his suit, they would find for the plaintiff. There was 
no knowledge brought home to Mrs. Hill that Frost was about 
to sue. 


W. L. Davidson, for appellant. 
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West, Associate Justice.— There was no agreement, such as is 
contemplated by the statute of frauds, made by Mrs. Hill. 

If she had agreed to assume the debt on condition that her son 
be discharged, it would be an original undertaking on her part, and 
would bind her, whether written or verbal. 

There was no agreement to discharge her son, nor was he in law 
discharged. There was no contract ‘betw een her and the appellee 
that the contemplated legal proceedings against B. G. [ill should 
be discontinued, and he be discharged, and the debt transferred § 
from his to his mother’s account, and she alone thereupon was to 
become chargeable therewith. On the contrary, it is admitted that 
she did not even know that the account of her son had been placed 
in the hands of an attorney for collection, nor did she know that 
the appellee had charged the account on his books so as to make it 
her account, and not that of B.G. Hill. Says Judge Lipscomb: 
“Tf the promise is to suspend legal proceedings against the debtor, 
or to forbear commencing suit, it must be in writing, because the 
indebtedness of the original party is not discharged, and the under- 
taking is for his debt and j is collateral.”, Bason v. Hughart, 2 Tex., 
480. If the promise is merely collateral and auxiliary to the orig- 
inal debt, it would be nothing more than a verbal agreement to pay 
the debt of another, and is within the statute. 

The agreement to take the case out of the statute must not only 
be in writing, but, like any other promise binding in law, must be 
founded upon a sufficient consideration moving between the par- 
ties. Browne on Statute of Frauds, sec. 189. There is some doubt 
from the evidence whether there was any promise of any kind 
made byappellant. The utmost that can be said is that Mrs. Hill 
told appellee not to bother her son; that she would pay the debt on 
the 1st of April following. This was clearly a promise collateral to 
the existing liability of another, if it was a binding promise at all. 

In Warren v. Smith, 24 Tex., 486, it is said, Judge Bell deliver- 
ing the opinion of the court: “If the promise to answer for the 
debt of another is collateral only, and if the original liability con- 
tinues to subsist, the collateral promise is within the statute; but if, 
by the new promise, the original liability is extinguished, then the 
new promise is not within the statute, but is regarded as an original 
contract on sufficient consideration, which need not be in writing.” 

Mr. Parsons, in his work on Contracts, vol. 2, p. 804, states the 
law thus: “If goods have been furnished by B. to C., and charged 
to the latter, and A. now becomes responsible for them, and B. 
thereupon discharges C., looking to A. only, and does this with the 
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knowledge and consent of the parties, this promise of A. is to be re- 
garded as an original promise by way of substitution for the prom- 
ise of C., which satisfies and discharges, and not as collateral to the 
promise of C.” 

In that case the court held that there was an agreement by War- 
ren with Smith that Royalls & Jackson should be discharged, and 
that on this agreement Smith, the creditor, did discharge them, and 
hence the liability of Warren to Smith on his promise, in consid- 
eration of which the original debtors had been discharged. 

There was no such agreement or promise proved here, and the 
judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 23, 1883. ] 





Mary C. Curve er av. v. Mary C. Upton er at. 
(Case No. 1580.) 

1. Jupement — Equity.— In a suit to recover property claimed as homestead by plaint- 
iffs, the defendant alleged and proved the payment of money for the property by 
him as a purchaser thereof at execution sale, under a judgment against plaintiffs, 
and prayed that in the event the plaintiffs should be adjudged the owners of the 
property, that defendant recover judgment for the amount of money so paid, with 
interest, Jfeld, that the refusal of acharge covering the relief so sought was error, 
requiring a reversal of the judgment in favor of the plaintiffs for the land. 

2, Evipence.— The evidence of one claiming homestead rights is admissible to show 
his intention when removing from the property in which homestead is claimed, as 
to whether it was with the purpose of abandonment or returning thereto. 


Arreat from Harris. Tried below before the Hon. James Mas- 
terson. 

This cause, on a former appeal, is reported in 56 Tex., 319. 

Plaintiffs R. A. Upton and wife alleged their residence to be 
temporarily in Lee county, and sued the widow of W. B. Cline, de- 
ceased, as administratrix of his estate, and also their minor children. 
Henry Cline, Esq., was appointed guardian ad litem for the minors, 
and qualified. 

The petition set forth the purchase of the lots in controversy by 
plaintiffs in 1867, and building their home thereon; that they tem- 
porarily left it in 1868 with intention of returning, and had always 
since claimed and intended it as their homestead; that they never 
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acquired any other and owned no other real estate, alleging that 
defendants took possession in 1878 by force, withheld the same, 
and prayed for possession. Defendants filed general denial, and set 
up abandonment of homestead; that plaintiffs left the same in 1868; 
that R, A. Upton had been sheriff of Refugio county during said 
time, and exercised the rights of citizenship in said county; that W. 
B. Cline bought the same in good faith in 1874, at execution sale, 
under a valid judgment against R. A. Upton; that he bought in 
good faith and paid the amount of his bid, $66, which was credited 
on the judgment under which he bought; that there was no improve- 
ment on the lots when he bought to show that they had ever been 
used as a homestead, and that he was not advised at the time of his 
purchase of any right or claims plaintiffs had thereto as such; praying 
for judgment, or in the alternative for a personal judgment against 
R. A. Upton for the amount of Cline’s bid, $66, with interest; that 
said sum had been paid in good faith on a valid judgment against 
Upton, had been credited on the same, and gone to liquidate it to 
that extent. 


E. P. Hamblen and Cline & Chapman, for appellant, cited Burns 
v. Ledbetter, 54 Tex., 374, and 56 Tex., 281. 


S. Taliaferro, for appellees, cited Cline v. Upton, 56 Tex., 319; 
Franklin v. Coffee, 18 Tex., 413; Shepherd v. Cassiday, 20 Tex., 29, 
30; Story’s Conf. Laws, sec. 47; Gouhenant v. Cockrell, 20 Tex., 
97; Sommerville v. Sommerville, 5 Ves., 787; Cross v. Everts, 28 
Tex., 533; McMillan v. Warner, 38 Tex., 410. 




















Srayton, Assocratr Justice.— Since this cause was before this court 
at the last term, the pleadings for the defendants have been so 
amended as to set up the payment of the purchase money at the 
sale made by the sheriff. 

Proof of such payment, and the amount thereof, was made upon 
the last trial, and an instruction asked to the effect that, if the jury 
found the property for the plaintiffs under their homestead claim, 
then they would find for the defendants against R. A. Upton for 
the sum so paid, with interest from time of payment at rate of eight 
per cent. per annum. This instruction was refused. It was error 
to refuse this instruction. Stone v. Darneli, 25 Tex. Sup., 435; 
Howard v. North, 5 Tex., 316; Andrews v. Richardson, 21 Tex., 
287; Burns v. Ledbetter, 56 Tex., 286. 


Upon the recovery of the property which W. B. Cline, now de- 
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ceased, had bought and paid for, with money which went to discharge 
in part the execution against Upton, the administratrix would be 
entitled to recover that sum with interest. 

In view of all the evidence in the case, we are of the opinion 
that the court below would have been authorized to grant the mo- 
tion of the appellants for a new trial; and as the case has to be re- 
viewed, tipon another trial the jury should be instructed to look to 
all the facts and circumstances in evidence in the case, to determine 
whether or not the removal of appellees, and their protracted ab- 
sence from the property, was with intent no more to live upon it; 
and as bearing upon this question the evidence of the appellees as 
to their intention is admissible. Wharton’s Law of Evidence, 482, 
508; Fisk v. Chester, 8 Gray, 506. 

Reversed and remanded. 

REVERSED AND REMANDED. 


{Opinion delivered February 23, 1883.] 





Tne T. & N. O. R. R. Co. v. Joun R. Suror. 
(Case No. 1577.) 


1. Actron.— One who voluntarily consents to the occupation of his land by a railway 
road-bed for seventeen years, with no other compensation therefor than such as 
would result to him in common with others from the construction of the road, can- 
not recover damages for the use of his land. 

2. Same.— The failure of the road to keep open the necessary ditches and water-ways 
across the land would not operate a forfeiture of its right of way thus voluntarily 
relinquished. The remedy is by an action for damages for the loss sustained in 
consequence of such insufficient ditches and water- ways. 


Aprrat from Harris. Tried below before the Hon. James Mas- 
terson. : 

In 1859 or 1860 the T. & N. O. R. R. Co. built its railroad into 
Houston. The city of Houston granted the company permission to 
build its road through the city, and agreed to obtain the consent of 
the owners of the land. New Orleans avenue was indicated as the 
line for the railroad, and it was built on it. That avenue runs across 
Sutor’s land. The mayor of the city sent for Sutor and asked him 
if he was going to make the railrodd company pay for taking his 
land, and he told him he would not make them pay for it if the 
company would build ditches big enough to carry off all the water. 
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This was during the construction of the road, and the ditches and 
embankment for the road-bed had then been made. Sutor also told 
others that he would not make the company pay if it would carry 
off the water. 

In 1874 the company was sold out under decree of foreclosure, 
and a new corporation, distinct from the old, but of same name, was 
organized by the purchasers. 

After the road was built, Sutor, in 1861, built a house about 
twenty feet south of the railroad, and afterwards built the house 
and established his homestead described in his petition, about one | 
hundred and fifty feet south of the railroad. 

Seventeen years after the road was built on the land Sutor brought 
this suit of trespass to try title and for damages to his house, g arden, 
etc., for overflow in 1876 and 1877, caused, as alleged, by the “ in- 
sufficient capacity of the ditch on the southeast side of the road to 
carry off the water it brings down to his land, and by the leading 
of the ditch from the north to the south side, without providing a 
sufficient channel for escape.” 

The defendant answered by a general denial, plea of not guilty, 
pleas of limitation, and also prayed that, if it should appear that 
plaintiff was entitled to recover the land, it be condemned to de- 
fendant’s use and the value thereof assessed by the jury. 

The jury returned a verdict as follows: “ We, the jury, find for 
defendant right of way across plaintiff's land one hundred by one 
hundred and sixty-six and two-thirds feet through, and for plaintiff 
damages to amount of one thousand (1,000) dollars, at eight per 
cent. per annum, as set forth in charge,” and judgment was rendered 
upon the verdict for plaintiff for $1,000 and all costs; and “ it further 
appearing to the court that the right of way and use of the follow- 
ing described property, to wit (here follows description), is neces- 
sary to the enjoyment of the rights and franchise of said railway 
company: It is ordered, adjudged and decreed that the same be 
condemned to the use of the said Texas & New Orleans Railway 
Company as and for right of way.” 


E. P. Hill, for appellant, cited Morgan v. Railroad Co., 6 Otto, 
722; Greenl. on Ev., vol. 2, sec. 662. That a railroad is a public 
highway, see 2 B. & Ald., 648; Const. of Texas, sec. 2, art. X; 3 
Paige (N. Y.), 74; Angell on Highways, sec. 370; T. & N. O. R. R. 
Oo. v. Sutor, 56 Tex., 496; McAulay v. Railroad Co., 33 Vt., 311; 
Ludlow v. Railroad Co. 12 Barb., 440; Hornback v. R. R. Co., 20 
Ohio St., 81; Provolt v. R. R. Co., 57 Mo., 256; Baker v. R. R. Co., 
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id., 265; Walker v. R. R. Co., id., 275; mae ae v. og R. Co., 63 


5; 
Mo., 68; Hosher v. R. R. Co., 60 Mo., 329; 76 Ill., 


E. P. Hamblen, for appellee. 


West, Associate Justice.—This case will be found reported 
56 Tex., 496. 

On the former trial there was a verdict for appellee for ($810.65) 
eight hundred and ten and ,%°; dollars. Among the items, enumer- 
ated as part of this sum, was the value of the use and occupation of 
the land and interest on that amount. This court then held that 
the appellee had voluntarily consented to the occupancy of the land 
in suit by appellant without compensation to himself other than 
the benefit that would accrue to him in common with all property 
owners in the city from the completion of the road. This act of 
his was, in effect, the court say, an estoppel in pais, or some kind of 
partial dedication of the land for the public use contemplated. The 
appellee, this court held, would not, under such circumstances, espe- 
cially after the lapse of about seventeen years, be allowed damages 
against the appellant for the use of land that he had, without 
charge, voluntarily allowed it to use. 

There was a new trial below, and the case is again before us with 
an increased verdict for ($1,000) one thousand dollars, with interest at 
eight per cent. per annum. This amount includes again the value of 
the right of way, and the court in its judgment proceeds to condemn 
the same for the use of the company. The facts on the present 
trial as to appellee’s consent to appellant’s having the right of way 
did not differ materially from what they were on “the former trial. 

The fact that the appellant failed to construct, repair and keep 
open the necessary ditches that it ought to have kept open, would 
not operate a forfeiture of the right of way that the appellee had 
previously voluntarily relinquished. The appellee not being entitled 
to recover the value of the use of the land under the facts “found, as 
heretofore decided, the judgment must be now reversed, because the 
jury have again allowed damages in that behalf. But there is some 
evidence tending to show that appellant has caused actual damage 
to the premises and property of the appellee by negligently causing 
or allowing his property to be overflowed. Appellee is justly enti- 
tled to compensation for such actual loss, injury and damage as he 
can satisfy a jury by proof he has suffered by reason of the negligent 
or tortious acts of appellant in this matter. The case is reversed, 
so that the appellee may have an opportunity of a full inquiry into 
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that matter without that subject being complicated, as it has hereto- 
fore been, with the question as to the value of the use of appellee’s 
land for the purpose of operating appellant’s road. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered February 23, 1883.] 





A. & C. Meptenxa v. R. Downtne Et At. 
(Case No. 1531.) 


1. Presumption —ComMMUNITY PROPERTY.— Land was purchased in 1853, by one 
whose wife died soon after the purchase; in 1854 he married again. Held, 

(1) That the payment of a portion of the purchase money soon after the second 
marriage would raise no presumption that the money used was the community 
fund of the husband and of his second wife. 

(2) The payment of the remainder of the purchase money from the rents of the 
property created no community interest in the wife of the second marriage, it not 
appearing that the rents accrued after the second marriage. 

2. HomesteEap.— The fact that a portion of the ground claimed as an urban home- 
stead is used for purposes of mere convenience or pleasure, and is intended to 
beautify or ornament the surroundings of the actual home residence. will not divest 
it of its homestead character. 

3. Same.— One may as absolutely and clearly abandon a portion of the ground which 
once constituted the homestead, if the same be done in good faith, by acts cer- 
tainly evidencing such a purpose, as he may abandon the entire homestead by 
ceasing to use it, and never again intending to occupy it assuch. This partial 
abandonment of homestead property occurs when, on a portion of an urban 
homestead, costly buildings are erected, solely to be rented to others for mercan- 
tile or other purposes, and which, when erected, are so rented. To continue the 
constitutional protection to that portion of the former homestead thus abandoned, 
and dedicated to other uses, would bea perversion of the spirit of that instrument. 

4. Same.— But if .a lien to secure debt be given on property, which at the time of its 
execution is in fact a part of the homestead, the same is invalid, and this though 
at the time there was an intention, evidenced by writing, to restrict in future the 
homestead, so that it should not embrace that portion of the existing homestead 
covered by the lien. 

5. Same.— While persons may abandon a portion of the ground once constituting the 
homestead, and appropriate it to uses which will deprive it of its homestead char- 
acter, yet if this is attempted by the husband in fraud of the rights of the wife, 
or in any manner with intent to evade the provision of the constitution which pro- 
hibits the giving of liens on the homestead (the property being really still a part 
of the homestead), it would continue impressed with the homestead character, and 
the lien would be void. 


Error from Harris. Tried below before the Hon. James Mas- 
terson. 
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Suit by appellees against the appellants for part of block No. 109, 
on the south side of Buffalo bayou, in the city of Houston, measur- 
ing one hundred feet on Jackson street and two hundred and fifty 
feet on Magnolia street, excepting a piece fifty by one hundred feet 
out of the same. The right to recover was alleged to be, “ That on 
the 30th day of August, 1876, Anton Medlenka and his wife, Chris- 
tina Medlenka, the appellants, executed their note for $1,500, due 
three years after date, with twelve per cent. interest, and that to 
secure it they executed a deed of trust on the land described in the 
petition to W. W. Downing, trustee, and, in case he failed to act, 
then to H. A. Maydole, as alternate trustee; that when the note fell 
due appellants failed to pay it, and the land and premises were reg- 
ularly sold, and appellees became the purchasers.” 

Appellants answered that the premises were, at the date of the 
execution of the deed of trust, their homestead, and had been their 
homestead for a period of twenty-six years, viz., since 1854, and they 
claimed the deed of trust conveyed no right, and that plaintiff had 
no title to the land sued for. 

The only defense urged in the court below was that at the time 
the deed of trust was executed, the land sued for was the homestead 
of appellants, and the deed of trust and the sale under it were void. 

The description given in the deed of trust for the land is as fol- 
lows: “ All that tract or parcel of land to which the said A. Med- 
lenka was, at the spring term of the district court of Harris county, 
1868, vested with a fee simple title by a decree of said court, in block 
one hundred and nine (109), on the south side of Buffalo bayou, i in 
the city of Houston, which tract or parcel of land is described by 
said decree as being one hundred feet on Jackson street and two 
hundred and fifty-nine feet on Magnolia street, containing two hun- 
dred and twenty-four thousand five hundred square feet. We only 
excepting out of the said tract which we now designate here as our 
homestead, to wit: fifty by one handred feet, commencing at the 
southwest corner of said block 109; thence along the line of Jackson 
street one hundred feet, to the back line of said tract; thence east 
along the north or back line of said tract fifty feet; thence south, 
parallel with Jackson street, one hundred feet, to Magnolia street; 
thence west along Magnolia street fifty feet, to the place of begin- 
ning. This described fifty by one hundred feet being the only 
amount of said tract which we claim as our homestead.” 

The court, among other things, found upon the facts “that plaint- 
iff loaned Medlenka and wife 81, 500, secured by trust deed upon all 
of the block except fifty by one hundred: feet, upon which stood all 
Vou. LIX — 3 : 
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the houses, outhouses and conveniences pertaining to the homestead 
of Medlenka and wife; that the money so borrowed was invested in 
erecting tenement houses for rent, which have ever since been rented 
and in no sense used for homestead purposes, and that the present 
homestead of Medlenka and wife is amply sufficient.” 

The court further found on the facts: 

. . . “Upon the trial it sufficiently appeared from the evidence, 
that at some period anterior to borrowing the money by defendants, 
that the block 109 was inclosed, and tliat a part of it outside of the 
fence which separated the yard from the balance of the block, was 
used as a garden for vegetables for family use and for market. The 
preponderance of proof on this point shows that the kitchen garden 
was on that part of the block fronting on Magnolia street, between 
the point indicated in the trust deed as being fifty feet from Jack- 
son street, and the point indicated by a curve od line, upon which the 
evidence shows the fence separating the tenant houses was put there 
for convenience, is marked on the plot as ‘fence first... Mr. Maydole 
testified that Medlenka told him no part of said block, except that 
reserved in the trust deed, was his homestead, and that he, before he 
loaned the money for Mrs. Downing, examined the premises, and 
found that all of said block, except the yard of the house, was a 
waste and not in use. That the fence was dilapidated and down, 
and nothing about it indicated a present use of it; that if he had 
known that Medlenka and his wife put any homestead claim to that 
part of the block outside of the fence separating the yard from the 
balance of the block, he would not have loaned the money upon it. 
That the representations as to the extent of the homestead were made 
in the trust deed, which was fully understood by Mrs. Medlenka 
when she signed it, and that upon the faith of these representations, 
and upon his exainination of the premises, the money was loaned, 
and would not have been loaned otherwise.” 

“Mrs. Medienka testified that the kitchen garden was on that 
part of the block outside of the yard fence, w hich lies adjoining the 
yard and the fence of the first tenement house.” 

“ Medlenka and his wife testified that the object and purpose of 
the division fence separating the yard from the garden was to keep 
the chickens out of the garden. 

“ Liskow, Schieffer, and one or two others, testified that, for many 
years before the date of the trust deed, the whole block was inclosed 
and a part of it used fora garden, but that for some time before the 
tenement houses were put up, that part of the block outside of the 
yard was idle and waste, except a small kitchen garden, the location 
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of which has already been shown, and that the fence was about the 
middle of the block, which was moved in. There was no evidence 
tending to show that any part of the block, from the fence separat- 
ing the tenement house from the house occupied by Medlenka and 
his wife, had been used at any time since the borrowing of the 
money from plaintiff for any purpose of a home, except that part 
between fence first and the yard fence.” 

. . . “That the part of said block between the yard and the 
fence separating the tenement houses, indicated as fence one, was, at 
the time of borrowing the money, in fact used as a vegetable garden, 
but that Medlenka represented to Maydole that it was no part of 
the homestead, and that they did not claim it as such, and that but 
for these representations, and the defining the limits of the homestead 
by the trust deed, the money would not have been loaned.” 

The court further proceeds: “ That all the houses, cisterns and out- 
houses connected or used by defendants are upon the lot fifty by 
one hundred feet, as described in the trust deed, and that the same 
is worth $1,260, and is reasonably sufficient for a homestead for de- 
fendants, and that they themselves so fixed their homestead before 
obtaining the money with which they built three tenement houses, 
which have since been rented out, and the rent used in support of 
the family.” 

. . + “That having thus limited and defined their homestead, 
and there being reserved a homestead for the family, upon which all 
the buildings and conveniences used in connection with their house 
was located, and this appearing to be a reasonable home place for 
defendant, and not an evasion of the constitutional provision on that 
subject, that defendants are estopped, as against plaintiffs, to claim 
homestead rights in any part of the block outside that defined in the 
trust deed.” 

The situation of the premises will be understood from the follow- 
ing plot: 
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C. P. B. Medlenka, son of A. Medlenka by a second marriage, in- 
tervened, claiming one-half of the property as the community inter- 


est of his mother. 
claim; they are sufficiently sugg 


It is unnecessary to detail the facts affecting his 
gested by the opinion. 


In rendering judgment for plaintiff below, the district judge de- 
livered a written opinion on the facts and law which is too lengthy 


for insertion in full. 
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W. P. Hamblen, for plaintiff in error. 


Hutcheson & Carrington, for plaintiff in error C. P. B. Medlenka, 
cited McAlister v. Farley, 39 Tex., 552; Neil v. Keese, 5 Tex., 23; 
tice v. Rice, 21 Tex., 58; 49 Tex.,46; 49 Tex., 257; Willis v. Gray, 
48 Tex., 463; Blankenship ». Douglas, 26 Tex., 225; Mitchell z. 
Marr, 26 Tex., 329. 


Srayton, Assocrare Justice.— The land in controversy was pur- 
chased by Anton Medlenka in 1853, during the life of his first wife, 
who died in that year. He married the mother of the intervenor, 
C. B. P. Medienka, in 1854, and the fact that a portion of the 
purchase money for the land was paid during the life of the mother 
of the intervenor is not sufficient evidence that the money so paid 
was community property of Anton Medleuka and his second wife. 
The time of that payment is not shown, and it may have been paid 
soon after that marriage; if so, no presumption would arise that the 
money was not the separate property of Anton Medlenka. 

In 1857 he went north and remained until 1860, during whict 
time the preperty seems to have been in care of John Kuhlman 
who held possession of it until 1868. The mother of the intervenor 
died in 1857, and the residue of the purchase money was paid by 
Kuhlman, and was settled with him through the rent of the prop- 
erty while in his possession. These facts do not show that any of 
the community estate of the mother of the intervenor was used to 
pay a part of the purchase money. Hence it is not shown that he 
has any interest in or charge upon the property, and the court did 
not err in so adjudging. 

That all of the property covered by the trust deed may have 
been, from its situation and use, at one time a part of the homestead, 
is most probably true; but at the time the deed of trust was given 
the evidence tends to show that the east end of the property was 
not used for homestead purposes; and the very purpose for which 
the money was borrowed was to erect upon that part of the prop- 
erty some tenement houses for rent. 

The subsequent acts of Medlenka show that the purpose was real. 

From the evidence the court found: “ That the loan of money 
was in good faith, and at the date of the loan the homestead of 
defendants was defined by themselves as described in trust deed, 
and that the object of so defining it was to entirely separate their 
homestead and to utilize the balance of the block; and furthermore, 
that this was done, not with the purpose of evading the constitu- 
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tional provision touching incumbering the homestead, but was a 
bona fide fixing of the limits of their homestead, and an abandon- 
ment of any homestead interest in any part of the block, save that 
defined in the trust deed; and that so fixing and defining the yard 
to be the limits of their homestead, all the balance of the block 
was not a part of their homestead.” 

“ That having thus limited and defined their homestead, and there 
being reserved a homestead for the family, upon which all the 
buildings and conveniences in connection with their home were 
located, and this appearing to be a reasonable home place for de- 
fendants, and not an evasion of the constitutional provision on the 
subject, that defendants are estopped, as against plaintiffs, to claim 
homestead rights in any part of the block outside of that defined 
in the trust deed.” 

The record bears evidence of a careful and laborious examina- 
tion of the facts and law of the case by the judge who tried it, and 
the evidence as to the most of the property justified his conclusions. 

sefore the money was loaned and trust deed executed, the fence 
which separated the ground upon which the houses stood from the 
rest of the block, was erected, and had been for many years, and 
the next partition fence to the east of that, which inclosed the land 
which was in use as a garden at the time the trust deed was exe- 
cuted, had also been erected. That fence separated the part of the 
block upon which the tenement houses were erected from the rest of 
the block. The land east of that, at the time the trust deed was 
executed, does not seem to have been used for any homestead pur- 
pose, and, so far as the evidence shows, the acts of the parties in 
designating the homestead, and in borrowing and lending the 
money, and i in giving and securing the deed of trust, seem to have 
been done in good faith. 

The question which arises in the case is: Can a husband and wife, 
one of them owning in a town or city a block of land upon which 
their homestead stands, all of the block not being actually used for 
homestead purposes, but inclosed in one common inclosure, so des- 
ignate a part of that block, which is in actual use as a homestead, 
as to confine the homestead to the part of the block so used, and to 
exclude that part of the block which is not so used, and not intended 
to be so used in the future, from the homestead character? 

The object and purpose of the homestead exemption has been so 
often stated that there is no need to repeat now; and the constitu- 
tion, in no mistakable terms, declares the uses to which it must be 
put in this language: “the same shall be used for the purposes of a 
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home, or as a place to exercise the calling or business of the head 
of a family.” Const., art. XVI, sec. 51. 

Whatever property in a town or city is used for the designated 
purposes, the same, at the time of its designation not exceeding the 
value prescribed by law, constitutes the homestead; and no mort- 
gage, trust deed or other lien thereon can be valid. 

The use of a block or more of ground, in a town or city, upon 
which the home is, in the manner and for the purposes for which 
such property is ordinarily used as a home, even though some of the 
uses may return nothing in a pecuniary way, and may be merely 
ornamental, or tending in some way to the comfort, convenience or 
pleasure of the place as a home, will protect as homestead the entire 
property. 

When, however, there is a fixed intention, carried into execution, 
to no longer use for the purposes of a home, nor as a place to exer- 
cise the calling or business of the head of the family, a portion 
of the property, and to appropriate the same to some purpose other 
than that contemplated by the constitution, we see no reason 
why, if the same is done in good faith, parties may not thus be 
permitted to abandon a part of that which may have been home- 
stead, as absolutely and as clearly as they might abandon the whole 
property by ceasing to use and never intending again to use the 
property for the purposes for which the exemption is given. 

If a person owning a block in a city upon which his home stands 
should erect thereon, solely for the purpose of renting them to 
others, large and costly buildings, to be used for mercantile or other 
purposes, and should so use them, would any one suppose that it 
was the intention of the constitution to continue the homestead 
character to such property so used? We think not; and that it 
would be a perversion of the spirit, letter and purpose of the 
constitution, under such circumstances, to continue the homestead 
protection to property so used. 

A lien, however, given upon property which in fact is homestead 
at the time the lien is given, is invalid, although there may be an 
intention, even evidenced by a designation in writing, of less than 
is actually used at the time as the home, to make the homestead 
not embrace the property upon which the lien is given, as in this 
case. 

At the time the deed of trust through which the defendants in 
error claim was executed, the land between what is designated in 
the plat of the block, made a part of the statement of facts 
in this case, as “second fence,” and the fence between that and the 
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houses, which on the plat is designated “ first fence,” which land on 
the plat is marked “ garden,” was used as a garden. 

This was such use as fixed upon that property the homestead 
character at the time the deed of trust was given, and the mere 
designation of something less as the homestead cannot withdraw 
from it that character, any more than a mere intention to abandon 
a homestead, unaccompanied with removal therefrom, can operate as 
an abandonment. 

The property between the two fences above designated, being 
in fact and in law a part of the homestead at the time the trust deed 
was executed, it was invalid, and the defendants in errer took no 
title to that property by the sale made under it. 

Inso far as the property between the fence marked “ second fence,” 
and indicated on the plat by a waved line, and the eastern line of 
the block, which includes all the land upon which the tenement 
houses were erected, is concerned, we are of the opinion that the 
court did not err in holding that it had lost its homestead character 
at the time the deed of trust was executed. 

At that time this part of the block had been severed from the rest 
of the block by a fence; was not used for any of the purposes of a 
home, but had been appropriated to purposes foreign thereto, and 
has not been, so far as the record shows, used for any home purpose 
since. 

That persons may abandon a part of that which has been home- 
stead, in good faith, and appropriate it to uses which will deprive it 
of its homestead character, while the other part may continue to be 
homestead, we have no doubt. 

If such a transaction were only colorable, or if done by the hus- 
band in fraud of the rights of the wife, or in any manner with intent, 
the property really remaining homestead, to evade the provision of 
the constitution which prohibits the giving of liens upon the home- 
stead, then the property would continue homestead, and a lien 
attempted to be given upon it void. 

Such does not seem to have been this case; the judge who tried 
the case found to the contrary, and the evidence authorized the find- 
ing in so far as all the property east of the fence marked “second 
fence” is concerned. 

, The cause having been tried without a jury, the judgment will be 
reversed, and as we are unable to here render a judgment definitely 
fixing the dividing line between the property which the parties 
respectively are entitled to have, the cause will be remanded at the 
expense of W. W. and Beulah Downing, with instructions to the 
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court below, after ascertaining, so that it can be properly described 
in his judgment, where the fence marked in the plat made a part 
of the record in this cause “second fence” is situated, to adjudge 
to W. W. and Beulah Downing all that part of the land claimed in 
her petition which is situated east of the line at which the fence 
marked “second fence” is found to be, and that all of the property 
west of that line claimed in the petition be adjudged to Anton 
Medlenka, and that in all other respects the judgment be rendered 
as heretofore. And it is accordingly so ordered. 


JUDGMENT REVERSED. 
[Opinion delivered February 23, 1883.] 





Cuvrcnui.t Jones’ Heres v. James Pavt’s Herms. 
(Case No. 944.) 


1. TREsPAss TO TRY TITLE.— Where A. conveys land to B. with covenant of gon- 
eral warranty, and B., after taking possession, discovers that there is a superior 
outstanding title in a thir] person who is not in possession of any part of the land, 
and is not positively asserting his title against B., on this state of facts B. cannot 
abandon the land and br ng suit upon the covenant of warranty. He has no right 
to presume that the superior title will be asserted against him until he feels its 
pressure upon him. 

. Same— Breacn OF WARRANTY.— But if, at the time of the conveyance, B. finds 
the premises in the possession of the holder of the superior title, the covenant for 
quiet enjoyment, or of warranty, will be held to be broken without any other act 
on his part, or on the part of the claimant. 

3. Same — Limitratron.— A vendee brouglit suit upon the covenant of warranty, set- 
ting up only that his vendor, when he conveyed to him, had no title, but that the 
title was in another person. J/e/d, that the petition did not show that a cause of 
action had accrued to the plaintiff, and that a general demurrer by the defendant, 
setting up the statute of limitations, should have been overruled. 


to 


Arrreat from Galveston. Tried below before the Hon. Wm. II. 
Stewart. 

Suit brought November 23, 1874, by the heirs at law of Churchill 
Jones against the heirs at law and devisees of James Paul, de- 
ceased. The plaintiffs alleged that February 7, 1852, James Paul 
gave a bond to make to Churchill Jones a good title to two tracts 
of land in Milam district,— six hundred and forty acres patented to 
heirs of John Batterly, July 18, 1846, and about seven hundred and 
five acres patented to Harvey Homan, September 2, 1847, on the 
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payment of note of Jones for $2,821, January 1, 1855, with interest 
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from January 1, 1854. That the note was paid, and Paul made 
deed to Jones, April 25, 1855, conveying the land with covenant to 
forever warrant and defend the title and possession. That at the 
time of making the deed, Paul was not lawfully seized in fee of the 
premises, but one Hanrick was the lawful owner thereof. That 
neither Paul, nor his heirs or assigns, had, though often requested, 
warranted and defended the title to said land, but the title was still 
in said Hanrick, who held adversely to plaintiffs. That the amount 
paid for said seven hundred and five acres to which said Paul did 
not have title was $1,473.45, which amount defendants were justly 
indebted to plaintiffs, with interest from January 1, 1854. That it 
was only during the year 1872 that it came to plaintiffs’ knowledge 
that the title to said land was invalid, and paramount in another 
than said Paul, deceased, at the date of said deed. Said land is not 
occupied by plaintiffs nor any other person, nor has the same ever 
been occupied; is in an unsettled portion of said county, and that 
all the time, up to the year 1872, they had confidence in their said 
title, until in that year, when, on having the county surveyor estab- 
lish the boundaries of same, they found it was all, except about 
thirty-five acres, embraced within the bounds of another and prior 
grant. The defendant James M. Paul demurred, on the ground 
that no cause of action was stated and no right to relief shown, 
and the defendants Wilson on the same grounds. 

November 13, 1877, plaintiffs filed amended petition, stating anew 
their entire case; that plaintiffs were the children and grandchil- 
dren of said Churchill Jones; that Albert and George Ball were 
executors of James Paul, deceased, and that the administration of 
said estate was closed and the executors discharged in May, 1868; 
that the defendant Hannah Wilson received from said Paul real estate 
in Galveston county, worth $40,000; defendants Hannah, Robert and 
Matthew received real estate in said county worth $60,000, and James 
M. Paul worth $50,000, specifying all said property, and being about 
four-fifths of said estate; makes his will an exhibit; alleges that other 
defendants are all insolvent, and have no property liable to execu- 
tion; that among the clauses of ‘warranty in said deed from Paul 
to Jones are the covenant of lawful seizin at the time of the con- 
veyance; of good right, full power and lawful authority to sell and 
convey; for peaceable and quiet enjoyment of the premises, and 
of warranty of. title against all persons lawfully claiming the 
same; that five hundred and ninety and four-tenths acres of the 
Homan tract is now owned and claimed by Edward Hanrick and 
those who are holding under him, who are seized in fee thereof 
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under and by virtue of a prior valid grant to Pedro Zarza; and 
eighty-two and two-tenths acres of said Homan tract are claimed 
by William Bryant and those holding under him, who are seized in 
fee thereof by virtue of a survey prior to that of said Homan, and a 
patent duly issued thereon; and said land is in conflict with and 
incumbered by said prior grants, leaving only thirty-two and 
four-tenths acres clear under said Homan title; that one Leonard 
Magee is in possession of four hundred acres of said five hundred 
and ninety and four-tenths acres conflicting with said Homan title, 
and claims and holds under both the said Zarza and Bryant titles; 
that failure of said Homan title by reason of said conflict was not 
known to said Churchill Jones nor to plaintiffs until after his death; 
that plaintiffs are in great danger of ejection from said Homan 
tract, except thirty-two and four-tenths acres, by said Edward Han- 
rick and those claiming under him, and by said Bryant and those 
claiming under him, and specially by said Leonard Magee, claiming 
and in actual possession as aforesaid; and defendants, though re- 
quested, refused to warrant and defend said Homan title against 
said prior and conflicting titles; that Churchill Jones died intestate 
in October, 1869, leaving no minor heirs, and no debts, and there 
had been no administration on his estate; that the validity of said 
Zarza title was not adjudicated upon until December term, 1870, of 
; the supreme court of the United States, where, in the suit of Han- 
rick against Neily and others, it was adjudged a valid title. Said 
Magee claims under said Zarza title by deed dated April 8, 1875. 

The defendant James M. Paul then alleged further grounds of 
demurrer : 

1. That the court had no jurisdiction, and suit should be brought 
in Falls county. 

2. No dispossession or eviction shown. 

3. Cause of action sued on was barred by limitation. 

4. It was a stale demand, barred by laches and lapse of time. 

5. No facts shown to explain or excuse the delay or lapse of 
time. 

6. Facts averred insufficient to account for or excuse laches and 
delay. Possession under Zarza title and by Magee was alleged, but 
not alleged when possession commenced. 

7. No facts or circumstances alleged such as would cause making 
surveys or issuing titles by the public officers of the state and pro- 
duce an unknown and unsuspected conflict of boundaries, and excuse 
the lapse of time in acquiring knowledge thereof, and seeking 
remedy therefor; or as wold produce the belief that some adjust- 
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ment thereof had not been made between the parties in their life- 
time; and that the demand sued on is stale and unconscionable. 

9. Plaintiffs show that the demand of plaintiffs is not personal 
against defendants or any of them, and they show possession of the 
property alleged to have been received by the defendant from the 
estate of James Paul, deceased, adverse to plaintiffs for more than 
three years, and for more than five years, before suit brought, under 
sovereignty of the soil. 

The court sustained the demurrer, on the ground that the suit was 
barred by limitation, being of opinion that the parties having 
elected to consider themselves ousted or evicted by reason of the 
alleged superior outstanding title, and never having been in pos- 
session, and having so long neglected to make such election, cannot 
now be permitted to make such election, except subject to limitations, 
as they have not alleged sufficient cause for their delay, and that 
consequently their attitude was different from that of a party suf- 
fering actual eviction, against which the statute would only run 
from the date of such actual eviction. 


Mann & Baker, for appellants, cited on constructive eviction: 
Peck v. Hensley, 20 Tex., 673; Willis v. Primm, 21 Tex., 381. Rawle 
on Cov., 4th ed., in note, p. 150, cites Peck v. Hensley, as does also 
Washburn on Real Prop., vol. 3, p. 474, note 8. See, also, Greenl. 
Ev., § 244; Westrope v. Chambers, 51 Tex., 187; Simpson v. Belvin, 
87 Tex., 675; Rawle on Cov., 4th ed., 146-7, 213; Sedgw. on Dam., 
6th ed., p. 175; Macy v. Collins, 2 Nott & McC., 482-7; Furman 
v. Elmore, 2 Nott & McC., 487; Hamilton v. Couts, 4 Mass., 352. 
As to limitation on covenant of warranty: Rawle on Cov., 4th ed., 
360, 557; Clarke v. Swift, 3 Me., 390. 


Ballinger & Mott, for appellee, cited Peck v. Hensley, 20 Tex., 
673; Westrope v. Chambers, 51 Tex., 178; Willis v. Primm, 21 Tex., 
381. Gibson, C. J., Stewart v. West, 2 Harris (Pa.), 338, cited 
Rawle, 214, note 2. Ayer v. Britton, 53 Miss., 270; Green v. Irving, 
54 Miss., 450; Jones v. Warner, 81 IIl., 343; Scott v. Kirkendall, 88 
Ill., 465 (U. S. Ann. Dig., 1879, p. 189); Kansas Pacific R. R. Co. v. 
Dernmeyer, 19 Kan., 539; Clark v. Linberger, 44 Ind., 223; Blair v. 
Allen, 55 id., 409; Wood v. Ferncrook, 3 Thomp. & C. (N. Y.), 303; 
Mills v. Rice, 3 Neb., 76; and see Armstrong v. Mumford, opinion 
by R. 8. Walker, Judge of Court of Appeals, Galveston term, 
1880. 
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Detany, J. Com. Arr.— This is a suit upon the covenants con- 
tained in a deed of conveyance. 

In the original petition the covenant of warranty alone is relied 
on. It is alleged that Paul, the vendor, in his deed, did covenant, 
for himself, his heirs and assigns, to warrant the title to Jones and 
his heirs and assigns. 

The breach assigned is that at that time Paul was not lawfully 
seized of the land, but that “one Hanrick was the lawful owner 
thereof;” that neither the vendor nor his heirs, though often re- 
quested, have warranted or defended the title, but that it is still in 
Hanrick, who is holding adversely to plaintiffs. 

It is further alleged “that neither the vendor nor the vendee, nor 
any one else, has ever been in the actual possession of the land. 
There is no averment that Hanrick had ever asserted any title ad- 
versely to that which was held by plaintiffs. The sole cause of ac- 
tion was that Paul had conveyed to Jones with warranty, and that 
there was, at the time, a superior title outstanding in Hanrick. 

Upon these allegations we do not think that plaintiffs could main- 
tain their suit upon the warranty. In former times a vendee could 
not sue upon his warranty unless he had been actually evicted by 
one claiming under a paramount title. Now, however, the law in 
this respect is not so strict. If a paramount title is positively as- 
serted against the vendee, he is not required to make an unavailing 
and useless resistance against a claim of title which is manifestly 
superior and must prev vail. 

Under such circumstances he may give up the land to the claim- 
ant, and resort to his warranty. But this ouster in pais (as it is 
called) does not amount to an eviction unless the superior title has 
been hostilely asserted. Rawle, Cov., 4th ed., p. 148. 

The possession of the vendee under the title which he acquired 
with the warranty is not disturbed by the mere existence of the su- 
perior title; and he has no right to presume that it will be disturbed 
until he actually feels its pressure upon him. Moore v. Vail, 17 IIL, 
: 190; Rawle, pp. 149-50, note. 

This rule presupposes that the vendee has taken possession of the 
land and has suffered an eviction, either actual or constructive. 
When, however, the vendee has not taken possession, the same author 
lays down the following rule as best supported by reason and au- 
thority: “When, at the time of the conveyance, the grantee finds 
the premises in possession of one claiming under a paramount title, 
the covenant for quiet enjoyment or of warranty will be held to be 
broken without any other act on the part of either the grantee or 
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the claimant.” This rule is put upon the ground that the possession 
of the holder of the superior title is an assertion of that title, and 
the law will not compel the grantee to commit a trespass upon the 
land in order to enable him to bring an action upon the warranty, 
Rawle, p. 154. The possession here spoken of is an actual possession, 
Moore v. Vail, supra. 

It is true that in this country the real owner of land is said to 
be seized of the land, and constructively in possession, so that he 
may treat an unauthorized entry by another person as a trespass. 
Whitehead v. Foley, 28 Tex., 268. But inasmuch as the mere exist- 
| ence of a superior title in the real owner does not work an eviction 
| of a covenantee who has entered upon the land, we hardly see how 

it can evict one who has received a conveyance with warranty, but 
has made no actual entry. Our opinion, therefore, is that the stat- 
ute of limitations did not commence to run against the plaintiffs until 
there was actual possession of the land under the superior title. 
Aud we think this would be so, notwithstanding the fact that the 
deed from Paul to Jones contained a covenant of seizin as well as 
of warranty, and that the former covenant was broken as soon as 
made. Westrope v. Chambers, 51 Tex., 187. But the amendment 
which was filed November 13, 1877, does allege an actual possession 
under the superior title, and wotwithstanding the vagueness of its 
allegations, we think that it sets forth a substantial cause of action. 
There was a special demurrer to this amendment because it did not 
show when the adverse possession commenced. ‘This demurrer 
should have been sustained. As the case is now presented in the 
record, the suit appears to have been prematurely brought, and per- 
haps the plaintiffs might be taxed with the costs of the suit up to 
the filing of the last amendment. Kirkland »v. Little, 41 Tex., 456. 
But we think that the court erred in sustaining the general de- 
murrer, which set up as a defense the statute of limitations. Our 
opinion is that the judgment should be reversed and the cause re- 
manded. 








REVERSED AND REMANDED. 


[Opinion approved February 26, 1883.] 
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Tun G., H. & S. A. R. R. Co. v. Corumpra ume er at. 
(Case No. 1582.) 


1. GarnisimMent — Action.— Though, as a general rule, when a third person is in- 
debted to the judgment debtor, or has in his possession property or effects of such 
debtor, the law affords an adequate remedy by garnishment, yet that remedy has 
especial application to legal rights. When the right to recover is embarrassed by 
questions growing out of trusts, fraudulent consp:racy, and the like, a proceeding 
in equity affords a more appropriate remedy. 

9. Same.— The G., H. & 8. A. R’y Co. ». McDonald, 55 Tex., 510; Gal., H. & §&. A. 
R'y Co. v. Butler, 56 Tex., 506, and Thomas v. Hooper, 5 Ala., 442, cited and 
followed. 


Arrrat from Harris. Tried below before the Hon. James Mas- 
terson. ; 

The character of the suit will be indicated by reference to G., H. 
&S. A. Ry Co. v. McDonald, 53 Tex., 510, with the additional 
grounds for seeking equitable relief mentioned in the opinion in this 
case. 


E. P. Ifill, for appellant, cited Taylor v. Gillean, 23 Tex., 517. 
Brady & Ring, for appellees. 


West, Associate Justice.— There is but one error assigned. This 
brings in review the correctness of the action of the court in refus- 
ing to sustain appellant’s special exception to the pleadings of the 
appellees. 

The exception was, in substance, that the appellees had no right 
to maintain the present action, because they have a complete rem- 
edy by the statutory writ of garnishment. In G., HT. & 8. A. R. R. 
Co. v. McDonald, 53 Tex., 510, this precise question was brought to 
the attention of the court under a state of facts not materially 
different from this case. 

The court in disposing of that question said: “ As a general rule, 
where a third party is indebted to the judgment debtor, or has in 
his possession property or effects of the debtor, the law affords an 
adequate remedy by garnishment. The statutory remedy by gar- 
nishment, however, is a legal one, and ordinarily contemplates only 
such rights, credits and effects as are of a legal nature and which 
are not incumbered with the embarrassments thrown around trust 
estates; and when they are thus involved, as in this case, a proceed- 
ing in equity would be the more appropriate remedy. Tockland v. 
Garesche, 56 Mo., 267; Thomas v. Hooper, 5 Ala., 442.” 
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Again, in Gal. H. & San A. Rh. R. Co. v. Butler, 56 Tex., 506, 
the same point was presented specially to the consideration of this 
court by appellant. 

In the brief of appellant’s counsel in that case, it was again con- 
tended that the appellees could, and should, have pursued their rem- 
edy at law by simply obtaining a writ of garnishment. 

Ail the questions, including the one as to the writ of garnishment, 
were again for a second time then considered by the court, and 
again a conclusion was reached adverse tothe views of the appellant 
on this subject. 

Inthe case now under consideration, no additional authorities have 
been presented, nor has anything been advanced that gives any ad- 
ditional strength to the position on this question heretofore assumed 
by appellant. 

On the other hand, in the present case, in addition to the several 
grounds before set forth in the former cases, upon which the equitable 
powers of the court were invoked in behalf of appellees, additional 
grounds for equitable interposition were set forth. <A fraudulent 
conspiracy between the appellant and the trustees of appellant’s pred- 
ecessor, prejudicial to appellees’ right, is well enough set out; cer- 
tainly so in the absence of special exceptions bringing in question 
in detail their sufficiency. Fraudulent concealment of the true con- 
dition of affairs between tle trustees and appellant is also set forth, 
and discovery is sought, and special relief in this behalf is prayed 
for. 

The effect of the single special exception of appellant was to ad- 
mit all the material allegations contained in the appellees’ pleadings 
that were pleaded with reasonable certainty, save the one point as 
to the remedy which was pointed out in the exception. The whole 
question in the case was thus narrowed down to this: whether or not, 
under the state of facts admitted by appellant to exist as set forth 
by appellees, a resort to the ordinary statutory writ of garnishment 
would have afforded a complete and ample remedy to the appellees. 

This court, ip its former adjudications, above referred to, in cases 
not presenting quite as strong grounds as this does for the interposi- 
tion of a court of chancery, “has decided this question in the nega- 
tive. 

We see no reason, under the facts of the case, to question the cor- 
rectness of these decisions. Therefore the judgment in this case is 
affirmed. 

AFFIRMED. 

[Opinion delivered February 2, 1883. ] 
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J. W. Copprneton et Ax. v. C. J. WELLS ET AL. 
(Case No? 1358.) 


1. Esrorre. — Equity — Rescission OF CONTRACT FOR SALE OF LAND.—On a 
contract for the purchase of land a partial payment was made and two notes exe- 
cuted, one for $4,000 and the other for $10,000. A deed was made which re- 
tained a lien to secure the payment of the notes, and which declared that upon 
full payment of the notes, with interest, the deed should become absolute. Suit 
was brought on the note for $10,000, which matured last, and for foreclosure of 
the lien, on which judgment was rendered, from which an appeal was taken. 
That judgment was inventoried as part of the estate of the deceased judgment 
creditor. In a suit afterwards brought by the heirs of the vendor against the 
vendees of the purchaser, to recover the land because of the alleged non-payment 
of the $10,000 note, held, 

(1) There being no offer to restore the money paid on the contract for sale, and 
the vendor having in his life-time elected to affirm the contract for the sale by 
seeking a specific performance, the suit could not be maintained. 

(2) The plaintiff should have offered to do equity by tendering back the money 
already received on the contract. 

(3) Thomas v. Beaton, 25 Tex. Sup., 318, and Roeder v. Robson, 20 Tex., 754, 
approved, and distinguished from Harris v. Catlin, 53 Tex., 1, and Jackson ». 
Palmer, 52 Tex., 428. 


Arrest from Grimes. Tried below before Norman G. Kittrell, 
Esq., special judge. 


W. W. Meachum and Scott & Levi, for appellants, cited Harris v. 
Catlin, 53 Tex., 1; Jackson v. Palmer, 52 Tex., 428; McCormick ». 
MecNeel, 53 Tex., 15; Dunlap v. Wright, 11 Tex., 603; R. §., 3191, 
3192; Ang. on Lim., note 2, p. 324; Herman on Estoppel, § 532, 
p- 502; Hall wv. Dickey, 32 Miss., 203; Lucas v. Daniels, 34 Ala.; 
Matossy v. Frosh, 9 Tex., 610. 


Hutcheson & Carrington, for appellees, cited Mims v. Mitchell, 1 
Tex., 443; Hughes v. Lane, 6 Tex., 289; Hill v. Allison, 51 Tex., 
390; 1 Greenl. on Ev., pp. 74-78; Tinnen v. Mebane, 10 Tex., 256; 
Eccles v. Daniels, 16 Tex., 136; Roeder v. Robson, 20 Tex., 754; 
Cook v. Knott, 28 Tex., 85-89, 


Wut, Cuter Justice.— James E. Williams and wife, ancestors of 
appellants, sold four hundred and twelve acres of land and some 
negroes, in 1862, to Keach & Patrick for $20,000, of which $6,000 
was paid in cash, and two notes, one for $4,000 and one for $10,000, 
falling due at different times, were executed for the remainder of 
the purchase money. The deed of conveyance retained a vendor's 


lien on all the property sold to secure the payment of these notes 
Vou. LIX—4 
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and interest, and it was provided in it that upon full payment of 
the notes and interest the deed was to become absolute. We are 
not informed by the record what became of the $4,000 note, but 
judgment was obtained by Williams against Patrick & Keach in 
1866 on the one for $10,000 for $14,060 and for foreclosure of the 
vendor’s lien upon the land. An appeal was taken, but the record 
does not show what became of it. James Williams and wife died 
in 1867, and the judgment was inventoried as part of the assets of 
the former’s estate. There is no proof that the judgment was ever 
paid, but the four hundred and twelve acres were conveyed by 
Patrick & Keach and their vendees to the appellees in this cause, 
and suit was brought against them by the appellants, as heirs of 
James Williams and wife, to recover the land, the ground upon 
which the recovery was sought being the failure to pay the $10,000 
note and the judgment obtained upon it. Defendants pleaded, 
among other things, a general demurrer, and that the plaintiffs were 
estopped from a recovery of the land, their ancestors having elected 
to sue upon the note, and enforce the vendor’s lien upon the land. 
The cause was submitted to the court below without the interven- 
tion of a jury, and judgment rendered for appellees, from which an 
appeal has been taken to this court. 

The petition of plaintiffs is not in the ordinary form of tres- 
pass to try title, but sets forth all the facts of the sale and 
conveyance of the land, the payment of the $6,000 in cash, the 
suit and judgment on the $10,000 note, and asks a recovery on the 
ground that the judgment had never been paid. There is no offer 
in the petition to return the money already paid upon the land, and 
it shows upon its face, as does the evidence also establish, that James 
E. Williams had in his life-time elected to affirm the contract for its 
sale, and sue for a specific performance. 

In the case of Thomas v. Beaton, 25 Tex. Sup., 318, Chief Justice 
Wheeler applied the maxim “that he who seeks equity must do 
equity,” to a state of facts very similar to the present. He held that, 
to entitle a vendor to the aid of a court of equity to rescind such 
a contract of sale, “ he must have restored, or offered to restore, the 
consideration which he had received.” The offer to do equity in 
this case should have been a tender of the cash payment received. 
It was certainly inequitable to retain this money and claim the land 
also. 

Moreover, the suit brought upon the $10,000 note, and the prose- 
cution of it to a judgment for the money, and a foreclosure of the 
lien, was an affirmance of the contract, and not a rescission of it, 
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such as would authorize the assertion of the vendor’s superior title 
to the land. The vendor in such a contract as the one made by 
J. E. Williams and wife with Patrick & Keach, has two remedies 
open to him,—the one to sue for the purchase money and foreclose 
his lien; the other to rescind the contract and assert his paramount 
title to the land. He may select either of these, or he may sue for 
the land, and frame his petition, with an alternative prayer for the 
recovery of the money, in case a judgment for the land should be 
denied him. But after a successful suit for specific performance, 
and when there remains no obstacle to the enforcement of his judg- 
ment by a sale of the property held by the vendor's lien, he cannot 
treat the contract as a nullity, and insist upon a restoration of the 
land. Roeder v. Robson, 20 Tex., 754. 

The authority of the two cases referred to above is not shaken by 
the cases of Harris v. Catlin, 53 Tex., 1, and Jackson v. Palmer, 52 
Tex., 428, cited in the brief of counsel for appellants. 

In the case of Harris v. Catlin, no portion of the purchase money 
had been paid, so that there was nothing for the plaintiff to offer to 
return. The only steps taken by him to enforce the contract was 
to present his claim to the administrator of the vendee, who in- 
dorsed a conditional acceptance upon it, and the chief justice of the 
county approved it. The vendor proceeded no further with the claim, 
but relinquished all his rights against the estate growing out of it. 
Besides, the court distinguish that case from Roeder v. Robson in 
this, that the plaintiff, in the latter, claimed a forfeiture of payments 
made, which is, in effect, what the appellants in this action are seek- 
ing todo. Moreover, to obtain a qualified acceptance and approval 
of a claim against an estate, without asserting a lien upon the land, 
may not amount to an election, while the prosecution of a suit to 
judgment in the district court with foreclosure of a lien that could 
be satisfied but for the laches of the plaintiff, will amount to such an 
election. In the other case, relief was sought in the alternative, and 
the defendant allowed his choice, either to pay the balance due, or 
surrender the land, which brings it fully within the rule of Roeder 
v. Robson. 

We think that under the circumstances of this case, where a large 
amount of the purchase money has been paid in cash, a note fora 
considerable sum not accounted for, leaving thereby the inference 
that it has also been paid or transferred, and a judgment upon the 
remaining note has been obtained with foreclosure of lien on the 
land, and no reason is shown why that judgment has not been en- 
forced; and where no offer has been made to return the amount of 
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purchase money already received by the vendor, nor any opportu- 
nity given the defendants to pay the balance due, and perfect their 
title, the plaintiff should not be allowed to rescind the contract and 
recover the land; and the judgment of the court below is affirmed, 


AFFIRMED, 
Opinion delivered February 27, 1883. 
p d b] 


On Morton ror Renearina. 


Wurm, Curer Justice.— In the application for rehearing filed in 
this cause, our attention is called to a statement made in the opinion 
to the effect that the petition was not in the form of an action of 
trespass to try title, but set up, among other things, the suit and 
judgment on the $10,000 note, and asked a recovery on the ground 
that the judgment had never been paid. Upona careful examina- 
tion of the pleadings of plaintiffs below, we find that whilst they 
amount in substance and legal effect to an action of trespass to try 
title (as does almost any suit for the recovery of lands under our 
decisions), yet they are not in the form usually employed in such 
suits. They set up the title of plaintiffs, how derived, the title 
under which defendants claim, and then set forth facts which, it 
was supposed, would vitiate that title, or prevent it from legally at- 
taching, and then prayed for a recovery of the land. 

Although the recovery of the judgment is not alleged in the orig- 
inal petition, it is pleaded in the answer; and the supplemental 
petition of appellants, whilst denying generally the allegations of 
the answer, denies specially only those of its averments concerning 
the judgment which charge a reversal of it by the supreme court. 
In connection with this denial, the grounds upon which the reversal 
was obtained are set forth in the supplemental answer. 

If the fact that a judgment upon the $10,000 note was recovered 
in the district court does’ not satisfactorily appear from appellant’s 
pleadings, it is put beyond all controversy by the evidence. This 
makes out a clear case of affirmance of the contract of sale by a suit 
upon one of the purchase money notes and pressing it to a judgment, 
foreclosing the vendor’s lien upon the land. It shows further that 
there was a $4,000 note given for part of the purchase money of the 
same land, unaccounted for by plaintiffs. It was the property of 
their ancestor, and they must have had better opportunities than the 
defendants of knowing whether it had been paid or transferred. 
This note fell due before the one upon which the suit was brought, 
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and all presumptions would lie in favor of its payment or transfer 
before that time. 

The whole case presented to the court below made out a clear 
affirmance of the contract of sale before the bringing of this suit. 
After such affirmance it is too late to seek a rescission of the con- 
tract and recover the land. 

It is also said that this court is mistaken in supposing that none 
of the purchase money had been paid in the case of Harris v. Catlin, 
to which allusion is made in the opinion heretofore delivered. We 
were doubtless in error in making this statement, as a more careful 
examination of the case shows. But it is a matter of no importance 
in drawing a distinction between that case and the present one. 
Harris v. Catlin went off on demurrer in the district court. This 
demurrer was put upon the ground that the plaintiff had elected to 
have the claim for the purchase money allowed and approved against 
the estate of the vendee, and was thereby estopped from maintain- 
ing a suit for the land. No objection was taken on the ground that 
there was no offer to do equity by returning the purchase money 
whenever received. But the plaintiff had in his petition relin- 
quished all claim against said estate by reason of the allowance of 
the claim, and offered to make a conveyance of the land if defend- 
ant would pay the purchase money due. 

The demurrer was sustained, and the court in reversing the judg- 
ment says: “The averments of the petition show that the recovery 
of the land is sought for, not for the purpose of rescinding the con- 
tract and enforcing the forfeiture of payments made, but for the pur- 
pose of compelling either the performance of the contract by the 
payment of the balance of the purchase money, or the return of the 
land.” 

In the present case the avowed object of the pleadings and evi- 
dence of appellants is to rescind the contract and enforce the for- 
feiture of payments already made. 

The court then proceeds to indirectly indorse the previous decision 
of the same case in 37 Tex., 581, and also the decision in Thomas ». 
Beaton, 25 Tex. Sup., 321, by drawing a distinction between them 
and the cause under consideration. 

The first case was originally an action of trespass to try title, and 
by an amendment fraud between the original vendee and the pur- 
chaser under him was alleged, and a cancellation of defendants’ title 
deeds was asked, and that plaintiff's title to the land be quieted. 
Certainly a much stronger case was made for the plaintiff there than 
in the present one; and yet a demurrer to the petition was held to 
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have been properly sustained, and Thomas v. Beaton was relied on 
as authority. Such a case as is made by the pleadings there igs 
made by the evidence here, except that in Harris v. Catlin fraud 
was charged against the defendants, whereas none whatever was 
proved in this case. 

It also indorses the case of Roeder v. Robson, 20 Tex., 757, and 
distinguishes it from the case of Harris v. Catlin in that in the 
former the vendor claimed a forfeiture of payments made. In this 
case the heirs of the vendor are seeking to do precisely the same 
thing. -They are in fact seeking to retain the $6,000 cash paid at 
the time of purchase, the proceeds of the $4,000 note obtained 
either from the vendee of the land or the transferee of the note, 
and at the same time to recover the land itself. We are still of 
opinion that this cannot be done under the circumstances, and are 
supported in our opinion by the well considered cases of Thomas », 
Beaton and Roeder v. Robson, supra, which we think more analo- 
gous to the present case than any which have been cited in opposi- 
tion to the opinion heretofore delivered in the cause. The rehearing 
is refused. 

REHEARING REFUSED. 

[Opinion delivered March 27, 1883.] 





Gro. F. Moore -v. H. W. Moore. 
(Case No. 1271.) 


1, Evipence.— See opinion for action of the district court in excluding from the jury 
the certified copy of a judgment offered by appellant, heid to have been properly 
excluded. 

2. Insunctrion.— The filing of a petition for writ of error twenty-three months after 
judgment, and the execution of a writ of error bond, wh:ch did not operate a 
supersedeas, by the plaintiff in a divorce suit, against whom final judgment was 
rendered in the district court, will not have the effect of reviving an injunction pro- 
hibiting the alienation of the community property which issued before the judg- 
ment was rendered in the district court. This case distinguished from Williams »v. 
Pouns, 48 Tex., 144, in which it was held that the execution of an appeal bond 
which operated as a supersedeas would have the effect of suspending the final de- 
cree dissolving an injunction during the pendency of the appeal in the supreme 
court. 

3. Purcnuaser.— The wife in whose favor a decree of divorce is made is entitled to 
satisfaction out of the mass of the community property for such portion of her 
interest as she does not obtain in kind, and this as against a purchaser with notice 
pending the suit for divorce. 

4. TRANSFER OF INTEREST IN ESTATE.— A conveyance by the widow and heirs of 

the deceased husband transferred “ all the right, title and interest we have in and 
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‘to the estate of Clinton A. Rice (the deceased), the same being real or personal 
property; we do hereby transfer all interest, claims and demands to which we 
are now entitled in any way or manner, as heirs at law of said Rice, deceased. 
This transfer is intended to fully transfer and invest said Erwin with all and sin- 
gular any and all interest we may have, or may hereafter have, in said estate of C. 
A. Rice.”” Held, that the transfer invested the purchaser not only with all her 
rights as surviving wife in her husband's estate, but with the ownership of a claim 
for waste and conversion of personal property, presented by the wife, allowed by 
the administrator, and approved by a court of competent jurisdiction. 

5. Same.— Such a claim, thus approved by a court of competent jurisdiction, cannot be 
inquired into or attacked in a collateral proceeding. 

6. Same.— The owner of such an approved claim is entitled to satisfaction thereof from 
the husband's interest in the community estate, fraudulently conveyed by the hus- 
band pending a suit for divorce by his wife, and in the hands of a purchaser with 
notice. The community interest of the wife would, under such circumstances, 
belong to the purchaser under the transfer thereof by her. 


Aprrat from Houston. Tried below before the Hon. Wm. D. 
Wood. 

Suit by Jane Rice against H. W. Moore, to subject one thousand and 
twenty acres of land, part of the C. A. Rice league, to her claim 
for one-half undivided community interest, and also to subject the 
balance, or as much thereof as might be necessary, to sale to pay 
her claim for satisfaction for the use and waste of the community 
estate of C. A. Rice and Jane Rice during the pendency of her di- 
vorce suit, instituted in district court of Houston county in 1867, 
and decided in her favor in 1868; to have canceled as a cloud upon 
her title a deed made by C. A. Rice to the defendant H. W. 
Moore, in 1867, alleging fraud on the part of C. A. Rice, and in re- 
spect to their community estate, and that defendant Moore paid no 
valuable consideration therefor and had full notice of plaintiff's 
rights, and that at the time the deed was made he was under an in- 
junction from the court prohibiting such alienation; that, in addi- 
tion to her one-half interest, she also had right to the satisfaction 
of the sum of $1,693.33 and legal interest thereon, the amount of 
an approved claim in her favor against the estate of C. A. Rice 
for the waste and appropriation of her community estate during the 
pendency of the divorce suit, and that the estate of C. A. Rice was 
insolvent, and she was without remedy unless this land was held 
subject. Jane Rice died in 1873; before her death she transferred 
all right, title and interest in the estate of C. A. Rice to appel- 
lant. Appellant filed his plea of intervention and asked to be al- 
lowed to prosecute the suit, which was allowed, on requiring the 
heirs of Jane Rice to be made parties. This was done. Judgment 
in favor of appellant, but on appeal it was reversed because the rec- 
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ord failed to disclose perfect service on one of the heirs. The cause 
was again tried in the district court at fall term, 1880, and judg. 
ment rendered against appellant. 

A certified copy of the judgment was offered in connection with 
other evidence to show that, after the institution of the divorce suit, 
C. A. Riee allowed a judgment by default against him for five 
hundred acres, homestead tract of land of several thousand doliars’ 
value, for the fraudulent purpose of injuring Jane Rice, by placing 
his property out of her reach. 

The five hundred acres, after this recovery, were restored by the 
plaintiff in that judgment to C. A. Rice, being held for his use by 
his brother Joseph, and after the war, in 1865 or 1866, OC. A. Rice 
re-entered and re-occupied the same till his death in 1867. All the 
personal property was removed by C. A. Rice and appropriated dur- 
ing the pendency of divorce suit, as witnesses testified, with the 
avowed purpose, repeated to different persons, that his wife should 
not have any of it; that he would beat her, etc. 

An injunction was sued out, at the instance of Jane Rice, on a 
bond given, as required by the jiat of the judge, in the sum of $14,000, 
and the writ served on the 31st day of October, 1857; judgment 
rendered against her in the district court in fall of 1858, and car- 
ried to supreme court by writ of error on 25th day of July, 1860, 
and was not decided there till the fall of 1868, when a decision was 
rendered in her favor. C. A. Rice conveyed the land in controversy 
to H. W. Moore on the 23d day of February, 1867. The writ of 
injunction required that C. A. Rice should abstain from any sale, 
removal or other disposition of any of the property belonging to 
that community estate. This land was community. 

H. W. Moore admitted that he had actual notice of the divorce 
suit before receiving his deed from C. A. Rice, though he claimed to 
have bargained for the land before he had any such notice. 


Nunn & Williams, for appellant, cited Pasch. Dig., art. 3458; 
Wright v. Wright, 3 Tex., 178; Hagerty v. Harwell, 16 Tex., 663; 
Fisk v. Miller, 20 Tex., 579; Williams v. Pouns, 48 Tex., 145. 

The evidence showed that appellant had only received his half of 
the remaining two thousand and fifty acres, and had not received 
any kind of satisfaction for the half of this one thousand and twenty 
acres. The defendant received his deed from C. A. Rice with actual 
and constructive notice of the rights of Jane Rice. Appellant also 
owned the claim of Jane Rice established against C. A. Rice’s 
estate, $1,693.33, as compensation for her interest in property ap- 
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propriated and wasted by C. A. Rice during pendency of divorce 
suit. Nichols v. Stewart, 15 Tex., 226; Dorn v. Dunham, 24 Tex., 
366; McKey v. Welch, 22 Tex., 396; Tuttle v. Turner, 28 Tex., 773; 
Veramendi v. Hutchins, 48 Tex., 531; Lumpkin v. Murrell, 46 Tex., 
53; Yancy v. Batte, 48 Tex., 55; Wade on Notice, sec. 267; 3 Wash- 
burn on Real Prop., p. 333. 


H. W. Moore and J. PR. Burnett, for appellee, cited Kimbro »v. 
Hamilton, 28 Tex., 560; Gould «. West, 32 Tex., 352; 3 Washburn 
on Real Prop., pp. 86, 89; Bigelow on Estoppel, p. 267. 


West, Associare Justice.— The first error assigned relates to the 
action of the court in excluding from the jury the certified copy of 
the judgment of R. P. Trabue v. C. A. Rice, rendered in the United 
States circuit court at Tyler on the 16th day of April, 1858. 

By this judgment five hundred acres of land, alleged to be the 
homestead of C. A. Rice, near the town of Crockett, was recovered 
by R. P. Trabue, the plaintiff in the suit. It was sought to be used 
by appellant in support of the allegations in his pleadings as to 
the fraudulent disposition by C. A. Rice of the real and personal 
property of the community pending the divorce suit between him 
and his wife, Jane. 

The judgment of the supreme court in the divorce suit does not 
find this five hundred acres to have ever been at any time a 

rt of the community estate of C. A. and Jane Rice. Hence, if 
at all, it could only in the most remote manner shed any light on 
that issue, and therefore the court, under all the circumstances, 
ruled correctly in excluding it. 

Even if there had been error in that respect, it would have been 
an immaterial error. The court below properly allowed appellant 
in the same connection to show the different acts of C. A. Rice and 
his brother Joseph and others, subsequent to the date of the judg- 
ment, in reference to this homestead tract, and the jury were prop- 
erly put in possession of a number of facts that were quite sufficient 
to enable them to come to a correct conclusion as to the true nature 
and purpose of these transactions, without the aid of the judgment 
in question. 

The second error assigned is to the effect that the court erred in 
not charging the jury that the injunction originally granted in the 
divorce suit was revived and continued in force by reason of. the 
writ of error sued out by Jane Rice to revise the final judgment in 
the divorce suit, and that as a consequence any purchaser from the 
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defendant C. A. Rice, in the interval between the date of the final 
judgment in his favor and the time when that judgment was re 
versed and rendered in the supreme court, would be charged with 
notice of the existence of such injunction, and would be bound by it. 

The facts are that a final judgment was rendered adversely to 
Jane Rice, the plaintiff in the divorce suit, by the district court of 
Houston county at its fall term, 1858. This final judgment worked 
a dissolution of the injunction which had been obtained by her in 
October, 1857, and from this action of the court no appeal was 
taken. Butabout twenty-two months after its rendition, on the 25th 
of July, 1860, a writ of error was sued out by Jane Rice and a bond 
given by her in the sum of only ($200) two hundred dollars. This 
bond is to be found in the record. It is a matter of doubt whether 
it is intended as a cost bond or as a supersedeas bond. It is mani- 
festly not the latter; the personal property alone in dispute exceeded 
$1,500, without including the slaves that were property when the 
suit was commenced and: when the bond was given. 

Without determining at present what effect. (if any) the execution 
of a proper super reedeas bond, sued out after so long a del: iy, would 
have had upon the injunction originally granted, we are of the opin- 
ion that, in this case, at least, the filing of the petition for the writ 
of error, and the execution of the writ of error bond found in the 
record, did not have the effect of reviving the original injunction. 

In Williams v. Pouns, 48 Tex., 144, it was held that the execution 
of an appeal bond that operated asa supersedeas would have the effect 
of suspending the final decree dissolving the injunction during the 
pendency of the appeal in the supreme court. This, we believe, is 
recognized in Texas as the correct doctrine. High on Injunctions, 
sec. 1708. Whether a writ of error sued out eighteen or twenty 
months after the date of the final judgment, accompanied by a valid 
supersedeas bond, would have the same effect as an appeal bond filed 
without delay, it is not necessary now to determine, because the bond 
filed in this case is not of that character. It is believed, however, 
that there may be some difference between a case where the suit is, 
without delay, prosecuted diligently by a prompt appeal, and one 
where the party chooses to delay and postpone action until almost 
the last moment allowed by law, and then sues out a writ of error. 
High on Injunctions, secs. 1702-1711. 

The third assignment of error objects to the charge of the court 
on the ground that it restricted the inquiry of the jury, as to the 
injury to Jane Rice by the sale of her husband to the appellee, to 
the consideration alone of the land (the headright league and ‘labor), 

















Moore v. Moore. 





Opinion of the court. 








when in fact their attention should have been directed, and their 
inquiry made, as to the entire community estate. The main charge 
of the court is not as clear and distinct on this point as it should 
have been, but we think that this defect was for the most part rem- 
edied by the subsequent action of the court in giving the special 
instruction asked on this point by appellant. This instruction was 


. as follows: 


“That Jane Rice had one-half undivided interest in the whole 
community estate which existed when the suit for divorce was 
brought, and, as a consequence, had a right to satisfaction for such 
portion of her interest as she did not get in kind, out of the balance 
of such estate which could be reached; and if it appears from the 
evidence that the conveyance by C. A. Rice to H. W. Moore had 
the effect to defraud and injure such right of Jane Rice to satisfac- 
tion for her interest in the whole community estate, and did not 
leave on hand a sufficient portion of such community estate to fully 
satisfy such interest, such conveyance would be fraudulent as against 
the said Jane Rice and void as against any balance of such com- 
munity estate remaining due to her.” 

With this instruction given, the charge of the court presented the’ 
issue fairly enough, and the appellant suffered no injury from the 
action of the court in this respect. 

We do not regard the fourth assignment of error as well taken. 
It is, in substance, that the court instructed the jury not only that 
the conveyance of C. A. Rice to the appellee must have been made 
with fraudulent intent, but, in addition to that, it must also have 
the effect of injuring the rights of Jane Rice. 

This can hardly be said to be a full and careful statement of the 
charge in this respect. The court, in substance, informed the jury 
that if C. A. Rice sold the land to appellee, during the pendency of 
the divorce suit, with the fraudulent intent of injuring or impairing 
the rights of Jane Rice, the jury should find for appellant. The 
court also, in the same connection, at the request of appellant, in- 
formed the jury that if such sale to appellee had the effect of 
injuring the rights of Jane Rice as to her interest in the whole 
community estate, such sale was fraudulent. This gave the jury the 
law applicable to the facts of the case with substantial accuracy. 

What has been previously said will be sufficient to dispose of the 
fifth assignment of error without further remark. 

In view of the disposition we have concluded to make of the 
case, we deem it unnecessary to consider in detail all the remaining 
assignments of errors. 
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There seems to be no point in any of them specially requiring a 
discussion of their merits at this time, except the matters presented 
in the eighth and tenth assignments. Before proceeding to con- 
sider them, we deem it proper to notice the first and second assign- 
ments of errors of appellee. These relate to the claim of appellant, 
as assignee of Jane Rice, against the estate of C. A. Rice. 

It will be enough to say on this point that we regard the transfers 
offered in evidence as sufficient to vest in the appellant not only the 
rights of Jane Rice as surviving wife in her husband’s estate, but 
that they were also sufficient to invest the appellant with the own- 
ership of the claim in her favor which she had proved up, and which 
had been ranked as a just claim against the estate of C. A. Rice. 
The charge of the court to the jury on that point was entirely 
correct. 

The eighth assignment of error brings in review the charge of 
the court in reference to this approved claim of Jane Rice against 
her husband’s estate for sixteen hundred and ninety-three and 33-100 
dollars ($1,693.33). This was a demand for waste and conversion 
of certain personal property, and other items set up by Jane Rice 
against the estate of her husband. The evidence shows that this 
claim was properly sworn to, presented to the administrator, and, 
after his allowance of it, was presented to the district judge, who, 
after a full examination of the claim, reduced its amount, and ap- 
proved it for the sum above named. This action of the court was 
duly entered of record. 

In this suit the appellant sought by proper averments to subject 
one-half of the one thousand and twenty acres purchased by ap- 
pellee of C. A. Rice on the 23d of February, 1867, to the payment 
of this claim. Appellee in his pleadings resisted this demand of 
appellant, and denied that, under the facts, the land was charged in 
his hands with the payment of this claim; but did not attempt to 
bring in issue the justice of the claim as against the estate of C. A. 
Rice, nor did he charge or pretend even in his pleadings that the 
claim was false or fraudulent. Under these circumstances it was 
error for the court to charge the jury, as it did, that the jury had a 
right to inquire into the items comprising the claim, and determine 
whether they were false or fraudulent, or the contrary. 

The charge of the court on this point was as follows: “ The ac- 
cepted and approved claim in favor of Jane Rice for the sum of 
sixteen hundred and ninety-three and 33-100 ($1,693.33) dollars, 
against the estate of C. A. Rice, approved November 19, 1870, is a 
judgment in legal effect for said sum of money, and proves itself; 
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and the facts, circumstances and items upon which it is based, so far 
as they are set out on the face of said account and of said items, 
are allowed and approved by the probate court and must be taken as 
true in this suit, unless you find from evidence clearly and to your 
satisfaction that the items and facts on which the claim is predicated 
are false and fraudulent, so far as the defendant in this suit is con- 
cerned.” 

This claim had ripened into a judgment, and it is a matter of 
grave doubt as to the right of appellee to attack in this suit the 
items of this claim as false or fraudulent. They had already been 
judicially ascertained to be correct, and the claim had been duly 
classified and ranked as a just claim against the estate of C. A. Rice, 
and was no more subject to collateral attack in this manner than the 
judgment of the probate court ascertaining the death of Rice, and 
the necessity for an administration on his estate. But be this as it 
may, it is sufficient to make manifest the error of the court in this 
behalf, to say, that while the appellee denied, as he had a right to 
do, the title of the appellant to the claim in question, and resisted 
its being made a charge against the land held by him under C. A. 
Rice, he at no time attacked the claim as spurious or fraudulent. 
He in no manner attempted to go behind the judgment of the court 
fixing the status of the claim, and its relation to the estate of 
C. A. Rice. The finding of the jury was adverse to appellant, and 
we cannot say that this erroneous charge of the court as to this 
claim did not contribute to the result. It may in fact have been the 
main cause of it. 

The tenth assignment of error is in substance as follows: “The 
court erred in its charge to the jury whereby they were, in effect, 
instructed that if the intervenor, Moore, had acquired the entire or 
part interest in the remaining two-thirds of a league, after the one 
thousand and twenty acres deeded by C. A. Rice to defendant were 
taken out, and thereafter made claim to certain or specific portions 
of the same, it would operate an approval of the conveyance to de- 
fendant, notwithstanding such action, though true, might have been 
under circumstances that admitted of no such legal conclusion, and 
might have been in the exercise of his legal right.” 

The charge referred to was in substance as follows: “If the jury 
shall believe from the evidence that the appellee caused the two- 
thirds of the Rice league to be divided into three separate and dis- 
tinct portions, and C. A. Rice deeded him one of these distinct 
portions of one thousand and twenty acres, with no intent to defraud 
his wife by so doing, and you find that the appellant became the 
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owner or part owner of the other two portions of said two-thirds 
of the league, and that said appellant, after so becoming the owner 
of said other portions, recognized and approved the partition and 
division of said land made by appellee, by claiming entire or specific 
portions of the other two portions or otherwise, and you find that 
the said Jane Rice, or her vendee, the appellant, and others that she 
may have sold the land to, or the assignees of her vendees, own and 
claim the full half interest of the said Jane Rice in said league and 
labor, and you find that Jane Rice has received the full benefit of 
her half interest in said league and labor by sale and disposition 
of the same, exclusive of any portion of the one thousand and 
twenty acres sold by C. A. Rice to the appellee,— in such case, if you 
so find all these facts, you will find for appellee.” 

The evidence showed that the appellant was entitled to one-half 
of the two-thirds of Rice’s headright league and labor. This two- 
thirds of a league, in which appellant had a one-half interest, the 
appellee, without consulting him or Mrs. Jane Rice, caused to be 
divided into three tracts. The middle third, under some arrange- 
ment with C. A. Rice, or in some other manner not fully explained 
in the record, fell to the share of appellee. The evidence tends to 
show it to be the most valuable of the three parts into which the 
land was divided by appellee. The record also shows that, from the 
date of his purchase, appellee set up an exclusive right in himself to 
the whole of the one thousand and twenty acres that had in this 
way fallen to hislot. It is also plain from the record that if the 
appellant is rightfully entitled, under the evidence, to one-half of 
the one thousand and twenty acres claimed in his own right by ap- 
pellee, that he has never received it. 

The effect of the charge above substantially set forth was to make 
the impression on the minds of the jury, that the appellant, by deal- 
ing with the parts of the land to which his title was undisputed, 
had lost his right to the half of the land claimed by appellee. 

We know, of course, that such was not the purpose of the learned 
and able judge who presided at the trial, and it is in effect so quali- 
fied as to show that the acts of the appellant, to which allusion was 
made in the charge, would not prevent his asserting a right to the 
land claimed by appellee, unless the jury believed that Jane Rice, 
before selling to appellant, had received the full benefit of her half 
interest in the C. A. Rice league and labor. Still, we think, under 
the facts of the case, and considered with reference to the previous 
portions of the charge, in which the jury were authorized by the 
cdurt to inquire into the items of Jane Rice’s claim against the es- 
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tate, that the charge, if not wrong, was at least confused and mis- 
leading in its character, and calculated to prejudice the rights of the 
appellant that were then in issue before the jury. Too much signifi- 
cance was attached, and too much prominence given in the charge, 
to the acts of appellant, with reference to that portion of the Rice 
league and labor to which his title was undisputed. 

On another trial it will be unnecessary to present to the jury 
the issue as to whether or not the claim of Jane Rice against 
the estate of her husband was spurious and fraudulent. That matter 
was not a proper subject for inquiry by the jury under the facts and 
pleadings in the cause. If, on such trial, with sufficient proof, and 
under a proper charge, the jury shall find that the appellee did in 
fact perform valuable and important services as alleged, that were 
necessary and essential to the protection and preservation of the 
community estate of C. A. Rice and his wife Jane in this land; if 
they shall also find that the conveyance made to him by C. A. Rice 
was executed in entire good faith and for a valuable and sufficient con- 
sideration, and with no purpose or intent todefraud Jane Rice of her 
just and lawful right and claims on the community estate, for the 
protection of this estate, then no part of the land so purchased by 
appellee would be chargeable with the claim of appellant, and 
under such circumstances the appellee is entitled to the same. If, 
however, the jury shall believe that the sale was colorable, or the 
result of a fraudulent conspiracy between the appellee and C. A. 
Rice, or that Rice’s intention in making the sale was fraudulent, and 
that intent known to appellee, then one-half of the land in the 
hands of appellee would be charged with the payment of Jane 
Rice’s claim against C. A. Rice’s estate (unless that claim is shown 
by proof to have been already paid), and the other half would belong 
to the appellant. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered March 6, 1883.] 


Chief Justice Witte did not sit in this case. 
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G., H. & H. R’y Co. v. Grant Moore. 
(Case No. 1584.) 


. NeeiicENce.— In an action by a child six years old against a railway company 
for personal injuries inflicted in the street of a city by the running of its cars, the 
negligence of the parent in sending the child unattended on an errand which 
required it to cross the railway track cannot be imputed to the child or affect its 
right to recover for injury sustained. It will only be chargeable with such disere. 
tion in realizing and avoiding danger as a child would exercise. 

. CASES APPROVED.— Government Street R. R. vr. Hanlon, 53 Ala., 82; Boland and 
Wife v. Missouri R. R. Co., 36 Mo., 491, and Bellefontaine & 1. R. R. Co. v. Snyder, 
18 Ohio St., 490, approved. 

3. NEGLIGENCE.— The duty to do no act which will irflict injury on a child rests 
upon all persons and corporations as well as upon the parent, and the fact that 
the negligence of some third person contributed to an injury wrought on the child 
can afford no excuse for the wrongdoer. 


Error from Harris. Tried below before the Hon. James Mas. 
terson. 

Grant Moore, who brought this suit, he being but six years old 
when injured by plaintiff in error, alleged that on the 20th of De 
cember, 1880, while crossing appellant’s road at a point where it 
crosses Maple street, in the city of Houston, he was run over by its 
cars, and his left leg thereby cut off between the knee and the ankle. 
It was alleged that the occurrence took place within the corporate 
limits of Houston, at a public street crossing, and was caused by the 
negligence of the servants in charge of its train, and without fault 
on the part of appellee. The negligence complained of was that 
the cars were running faster than allowed by ordinance of the city, 
and that the bell was not rung, the whistle sounded, nor other 
warning given to appellee of the fact that the train was in motion. 
He claimed $10,000 damages. 

The road pleaded: 

1. General issue. 

2. Contributory negligence of plaintiff. 

3. Contributory negligence of plaintiff’s mother in permitting her 
child at such tender age to be on the street unattended, at a public 
crossing where there were railroads crossing the street, which were 
constantly in use by trains switching in the yard and running on 
the main lines. 

Verdict for appellee for $2,091. 

Motion for new trial on the grounds: 

1. That the court refused charges 1 and 2 asked by appellant. 

2. Because the verdict was not sustained by the evidence, but was 
contrary thereto. 
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Only one witness — Henry Kimble —a boy ten years old at time 
of trial, saw appellee immediately before the accident, and he stated 
that appellee had crossed the track when he saw him last. He 
crossed the track about twelve feet ahead of appellee, and saw the 
train on the track about forty-eight feet from him, but did not notice 
that it was moving. He stated. that where he all appellee crossed 
the track and where appellee was injured, was a public crossing. 
“There was no whistle being blown, nor was any bell ringing either 
before or after Grant and I got to the track, nor when we crossed 
it, nor when Grant was injured.” 

He and Grant were walking together when they approached the 
track from the west side, and after he had crossed a “ few feet be- 
yond the east side he heard a cry, and looking back saw Grant 
lying in the ditch on the east side of the track with his left leg 
crushed and mangled.” 

The plaintiff was six years old in July last before he was injured, 
which was in December, 1880. 

On the trial, on examination by the court, he was held incompe- 
tent to testify because of his tender years and want of understand- 
ing of the nature of an oath. He lived with his mother, and she 
had control of him. They lived on the east side of the railroad 
track. She sent her son on an errand to a neighborhood on the 
west side of the track. She says that from w here she lived to the 
neighborhood to which she sent him he had to cross the railroad 
track; and the usual place of crossing it was that at which he was 
injured. 


Baker & Botts, for plaintiff in error, cited Hartfield v. Roper, 21 
Wend., 615; Morgan v. Brooklyn R. R. Co., 38 N. Y., 459; Meeks ». 
So. Pac. R. R. Co., 52 Cal., 602; Ervin v. O. & N. W. R. R. Co., 38 
Wis., 630 (1 and 2). 


Jones & Garnett, for defendant in error, cited Teal e¢ al. v. Ter- 
rell e¢ al., decided at Galveston term, 1883; Mitchell v. DeWitt, 
20 Tex., 299: 47 Tex., 148; 22 Tex., 223; 18 Tex., 871; 17 Tex., 
636; 2 Thomp. on Neg,, pp. 1184- 1197; Bellefontaine R. R. Co. v. 
Snyder, 18 Ohio St., 400; Cleveland R. R. Co. v. Manson, 30 Ohio 
St., 451; Daly ». Norwich R. R. Co., 26 Conn., 591; Birgers v. 
Gardner, 19 Conn., 507; Norfolk R. R. Co. v. Ownsby, 27 Gratt., 455; 
Government Street R. R. Co. v. Hanlon, 53 Ala., 70; Robinson ». 
Cone, 22 Vt., 213; 48 Pa. St., 218; 31 Pa. St., 372, 358; 65 Pa. St., 
269; 75 Pa. St., 257; 57 Pa. St., 172; 1 Thomp. on Neg., pp. 424, 
Vou. LVIX—5 
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425, 426, sec. 7; 2 Thomp. on Neg., p. 1157; Haley v. Earle, 30 N, 
Y., 208; Trow v. Vermont, etc., R. R. Co., 24 Vt., 487; Cumming 
v. Presly, 4 Harr., 315; Austin ». New ay Steamboat Co., 43 N, 
Y., 75; Sullivan v. Louisville Bridge Co., 9 Bush, 81-90; Locke », 
First Division, etc., R. R. Co., 15 Minn. 350; Northern Central R, 
R. Co. v. Price, 29 Md., 420; Kenyon v. ‘New York, ete., R. R. Co, 
5 Harr., 480; Baltimore, etc., R. R. Co. v. Trainor, 33 Md., 542; 
Myers v. Chicago, ete., R. R. Co., 59 Mo., 223; Davies v. Mann) 10 
Mees. & W., 545 (English Court of Exchequer); also reported in 2 
Thomp. on Neg g., p. 1105; Radley v. The London & Northwestern 
Railway Co. (English Court of Exchequer), 2 Thomp. on Neg, 
p- 1108. 





Srayton, Assoctare Justice.— The charge in all cases should be 
made with reference to the case made by the evidence; and in this 
case the court did not err in charging with regard to an injury in- 
flicted upon the plaintiff while upon the track of the defendant's 
railway, for the facts in evidence left but little, if any, doubt that 
the injury was received by the plaintiff while upon the track of the 
railway. There was no assumption of that fact, however, in the 
charge; nor is there any complaint that the charges were not cor- 
rect as legal propositions. 

It is claimed that the court erred in refusing to give the following 
charge: “The plaintiff has been held incompetent to testify because 
of his tender years. Now, if you believe from the testimony that 
the plaintiff, at the time he was injured, was so young and inexpe- 
rienced as not to be capable of taking ordinary care of himself for 
safety when crossing railroad tracks where trains are frequently run- 
ning, and if you further believe that the plaintiff lived with his 
mother and was under her care and control, and that she had sent 
him on the day he was injured on an errand which required him to 
cross the railroad track in going and returning, and was in the 
habit of sending him across the railroad without protection, and 
that this was negligence on her part, and that such negligence of 
hers contributed to the injury of her son, or, in other words, that 
he would not have been injured but for such negligence of his 
mother, then you will find for the defendant.” 

The court had instructed the jury that “if the proof satisfy you 
that the defendant was negligent in running its engine and cars on 
and over its track, and that plaintiff's injuries resulted from such 
negligence, then find for plaintiff, unless the evidence shows that 
plaintiff contributed by his own negligence to such injury; and in 
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considering the question of contributory negligence, being on a rail- 
road track is prima facie evidence of negligence, if the person was 
of age and discretion to realize the danger; but in a case of a minor 
or child of tender years, only such care, discretion and judgment 
as a child has, 2. e., a child’s discretion of such tender years, is re- 
quired; but whether you find plaintiff guilty of contributive negli- 

nce or not, if defendant was not guilty of negligence, your verdict 
should be for the defendant.” 

The third charge asked by plaintiff and given in the court below 
was as follows: “If the jury believe from the evidence that the 
plaintiff was injured as he alleges, and that just before and at the 
time of the injury he was on defendant’s railroad track at or about 
a public crossing, and that he did not see or know of the approach 
of the train of cars that injured him, and if you further believe 
from the evidence that the servants and agents of defendant were 
in charge of and running said train of cars on said track, and by 
the use “of ordinary and reasonable care and prudence could have 
seen the plaintiff and prevented said injury, then, if they failed to 
use such care and prudence, and by reason thereof plaintiff, without 
negligence on his part, was injured, he is entitled to recover.” 

These charges submitted to the jury, fairly and clearly, the ques- 
tion of negligence in the plaintiff and defendant, and there was evi- 
dence tending strongly to show that the defendant was negligent in 
operating its train in a street, and at, a crossing where people were 
constantly passing. And unless it be the law that the act of the 
mother in sending the boy, who was between five and six years old, 
in company with an older boy, upon an errand which required him 
to cross the railway, be negligence which is to be imputed to the 
boy, there was no error in refusing to give the charge which was 
asked by the defendant. 

As to whether the negligence of a parent is to be imputed to an 
infant, the opinions of courts, distinguished for their learning, are 
widely at variance, and they are perhaps irreconcilable. 

The leading case in America supporting the affirmative of the 
proposition is the case of Hartfield v. Roper, 21 Wendell, 615, which, 
with many exceptions and modifications, has been followed in the 

main by the courts of several other states. 

This line of decisions seems to apply the rule without reference to 
whether the parent is present, and in some way actually contributes 
by negligent act to the injury or not, and even to make the remote 
negligence of the parent or other legal custodian imputable to the 
child. 
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The case of Robinson v. Cone, 22 Vt., 213, is an exponent of 
the negative of the proposition, and courts of several of the states 
have gone in the same direction. Among those in which the ques 
tion seems to have been carefully considered are the following; 
Bellefontaine & I. R. R. Co. v. Snyder, 18 Ohio St., 400; Govern. 
ment Street R. R. Co. v. Hanlon, 53 Ala., 71; Boland and Wife », 
Missouri R. R. Co., 36 Mo., 491; Ranch v. Lloyd & Hill, 31 Pa, 
St., 370; Daley v. Norwich & Worcester R. R. Co., 26 Conn., 593, 

The case of Waite v. North-Eastern R. R. Co., EL, Bl & EL, 
719, is the leading English case upon the subject, and seems to limit 
the operation of the rule to thosé cases where the parent or custo- 
dian is actually present and directing or controlling the action of the 
child, and to us this would seem to be the utmost limit to which the 
rule in reason and upon sound principle could be extended. This 
rule seems to have been recognized in the case of Stillson v. Hanni- 
bal & St. J. R. R. Co., 67 Missouri, 671. 

The basis of all obligation to compensate for an injury resulting 
to a child of tender age, not capable of contracting, arises from a 
breach of duty. 

In case of a parent, the duty of protecting the child from injury 
is a legal one, which ordinarily finds sufficient promptings in pa- 
rental affection to induce its full performance. 

The parent is under a legal obligation to educate and maintain 
the child, and it has no legal claim upon others to perform that 
duty; but the obligation to do no act which will result in injury to 
a child rests upon all persons and corporations as well as upon the 
parent, and in this respect it does not differ even in degree. With 
the parent the duties are largely affirmative; with others they are 
mostly negative. ° 

In the case of persons and corporations exercising a dangerous 
public employment, as was the defendant in this case, in the center 
of a city, this negative duty is peculiarly strong; and it is difficult 
to perceive the legal principle which will excuse them from its per- 
formance, upon the ground that some other person, even though that 
person be a parent, charged with a like duty, may have neglected 
to perform it. 

This is the logic of the rule by which the defendant in this case 
seeks to be excused for its own failure of duty. 

The rule in this matter is so well and strongly expressed by 
Brickell, C. J., in the case of Government Street R. R. v. Hanlon, 
53 Ala., 82, that we here insert and adopt it. He says: “If a child 
should be abandoned by its parents, thrown out as a mere waif in 
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society, it is not possible, it seems to. us, that one who negligently 
inflicts on it an injury can be heard to invoke the parents’ crime to 
shield himself from liability for wrong. It seems repulsive to our 
sense of justice, that, because the parent is negligent of his child, 
others may with impunity be equally negligent of its helplessness, 
and equaily indifferent to its necessities. The law may not compel 
active charity for the relief of the child, but it does shield him from 
positive wrong or neglect. Without inquiring, therefore, whether 
negligence can be imputed to the parents of the plaintiff because 
they permitted him to go into a crowded street of a populous city, 
unattended (except by one probably not capable of protecting him), 
we do hold that if it were negligence it cannot be charged to the 
plaintiff or affect his right of recovery in this case.” 

If the rule contended for by the defendant was recognized, it 
might with propriety be held that the negligence of the mother was 
not the proximate cause of the injury. Davies v. Mann, 10 Mees. & 
W., 545; Kerwhacker v. Cleveland, C. & C. R. R. Co., 3 Ohio St., 
172 

The court did not err in refusing to give the instruction asked by 
the defendant, nor in refusing to grant a new trial. The evidence 
tends to show that the defendant was operating a railway in the 
streets of a city; that its cars were running at a speed greater than 
permitted by valid ordinances of the city, with box cars in advance; 
that there was no lookout upon these cars, no bell ringing nor 
whistle sounding to notify persons of its approach; the plaintiff was 
in the street at a regular crossing when injured, and the jury hav- 
ing found, in effect, by their verdict that the plaintiff used such care 
as ‘could be expected from one of his age, and that his injury re- 
sulted from the negligence of the defendant, the judgment must be 
affirmed ; and it is so ordered. 

AFFIRMED, 

[Opinion delivered March 6, 1883.] 





Lavra M. ann Jutes A. Ranpatr v. Jonny ‘Caruistie. 
(Case No. 1587.) 


1, AsstIGNMENTS OF ERROR.— The statutes and rules regulating assignments of error; 
were made to facilitate the court in despatching its business; and where, as in this 
case, every assigninent is, by reason of its generality, violative of the statute and 
rule of court, they will not be considered. See opinion for the character of the 
assigninents. 
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Appear from Fort Bend. Tried below before the Hon. Wm. H, 
Burkhart. 


Weston & Parker and W. L. Davidson, for appellants. 


Sayles & Bassett, for appellee. 


Stayton, AssoctatE Justice.—In view of the fact that this case 
will not be critically considered upon its merits, under the assign- 
ments of error, for the reason that there are no such assignments of 
errors as the court can recognize, we deem it proper to set out the 
assignments and state so much of the record as may be necessary 
to show that the assignments do not comply with the statutes regu- 
lating that subject, either in letter or spirit. 

The first assignment is: “The court erred in refusing to give 
the charges asked by the plaintiff.” 

There were five separate and distinct charges asked by the plaint- 
iff, and refused by the court upon the ground that they were not 
applicable to the case. 

The second assignment of error is: “The court erred in its 
charge to the jury, because the charges given are not only not the 
law, but are calculated to mislead the jury, and a portion of them 
are direct commentaries upon the weight of evidence.” 

Wherein are the charges incorrect in law? What portion of, and 
wherein, was the charge calcuiated to mislead the jury? What 
portion of the charge was a comment on the weight of evidence? 
Of this the assignment does not inform us. 

The charge was somewhat lengthy, as it was perhaps necessary 
to make it, to present the law as the court considered it to be in 
reference to the several tracts of land in controversy, and the ques- 
tions bearing upon title thereto; and it outlined many separate 
legal propositions. 

The third assignment is: “The judgment is contrary to the law 
and the evidence.” 

Wherein contrary, either upon point of law or evidence, or the 
‘one applied to the other, the assignment does not in any manner 
indicate. 

The fourth assignment is: “ The court erred in refusing plaintiffs 
a new trial.” 

The record shows that a motion for new trial was overruled, but 
there is nothing in the record to show what the motion was. What 
the court below may have acted upon this court is not advised by 
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the record. Whether there were one or one hundred grounds for 
new trial urged we cannot tell. That there was even a written mo- 
tion, as the law requires, the record does not evidence. 

The statute, R. S., 1037, and Rules 23, 24, 25, 26 and 27, clearly 
point out the manner and certainty which should be observed in 
making assignments of error, and in almost every particular the 
statute and rules have been disregarded in this case. 

Rule 26 provides that “assignments of error which are expressed 
only in such general terms, as that the court erred in its rulings 
upon the pleadings, when there are more than one; or in its charge, 
when there are a number of charges; or the verdict is contrary to 
law, or to the charge of the court, and the like, without referring 
to and identifying the proceeding, will not be regarded by the court 
as a compliance with the statute, requiring the grounds to be dis- 
tinctly specified, and will be considered as a waiver of errors, the 
same as if no assignment of errors had been attempted to be filed.” 

The statute and rules were made not only to facilitate the court 
in the dispatch of business, but to enable opposing counsel to defi- 
nitely know what points of fact or law are relied upon for a re- 
versal, that they may prepare to meet them. 

We have looked into the record, and find no error of law appar- 
ent upon it which would require a reversal, and the judgment being 
such as could legally have been rendered by the district court upon 
the case made, the judgment is affirmed. 


AFFIRMED. 
[Opinion delivered March 6, 1883.] 





Tue G., H. & 8. A. R’y Co. v. Laura Bracken er at. 
(Case No. 1576.) 


1. Neciigence.— Every one about to step upon a railway track must listen and look 
before attempting to cross, in order to avoid an approaching train, and not walk 
carelessly into the place of possible danger. A failure to do this is not merely an 
imperfect performance of duty, but an entire failure of performance, which will 
bar the right to recover damages if it contributed proximately to an injury inflicted 
by the train. Due care must appear on the part of him who sustains the injury, 
and this whether it was caused by a train going furward or backward. 

2. Pracrice.— The rules of the supreme court are founded on the assumption that 
the district judge before whom a case was tried has acted in the exercise of a 
more liberal discretion than the supreme court can indulge. He observes the 

manner of the witnesses in testifying to aid him in judging of their credibility. 

The district court should grant a new trial when satisfied that injustice has been 

done; otherwise in many cases, where from an inspection of the record by the su- 
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preme court there appears evidence to sustain the verdict, and no reversal can be 
had, injustice may be done by local prejudice and other causes, which the district 
court should have prevented. 

8. Facr case.— See opinion for a case in which there was no evidence to sustain the 
judgment. 


Apprat from Harris. Tried below before the Hon. James Mas 
terson. 

Suit by Laura Bracken, for herself and in behalf of her children, 
against appellant, for damages claimed for the alleged negligent 
killing of her husband, Jacob Bracken, by the appellant’s railway 
cars run by appellant’s agents. 

The defendant answered by a general denial. 

There was a jury, verdict and judgment for plaintiffs for $750; 
motion for new trial overruled. 

The appellant had a depot and platform at Harrisburg, and steps 
led down from the platform to the track, and a platform extended 
out from the hotel on the opposite side, from which there were also 
steps leading down to the track. On the occasion of the accident, 
an engine of defendant, with a coach attached, was backing down 
on its track in full view. A witness for plaintiff says: “I don’t 
know how fast the engine was running; they were running pretty 
lively.” A witness for defendant testified: “ They were running 
about eight miles an hour. The engineer had just given three short, 
sharp whistles, and the bell was ringing. The deceased descended 
the steps leading down from the platform and started to cross the 
track when the engine was within ten or fifteen feet of him, and he 
could not have helped seeing it if he had looked, and was struck on 
the shoulder by the tender and thrown against the platform sup- 
ports, which knocked him back and the wheels ran over him.” 

There was nothing in the evidence to show that there was any- 
thing unusual, as to time, place or circumstance, in the movement of 
the engine and car on that occasion. 

The second assignment of error is as follows: “Second. The 
evidence shows that the deceased approached the track of the rail- 
road and started across it without stopping, or looking, or listening, 
when the view was unobstructed, and the train was near and 
approaching, and thereby caused his death.” 

A witness saw the engine coming, and as he was going to cross 
the track “halloed” for Bracken to look out. He did not have 
time to cross, and he turned to look at him (witness). “It was 
mighty near him when I called to him, and he turned to look at me 
and then the tender struck him.” 
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Another witness says: “ Deceased passed along the platform 
with his head down, seeming absorbed in his own thoughts.” 

“The engine and tender, pulling a car, was backing down in full 
view.” Deceased “descended the steps and started to cross the 
track. The engineer had just given three short, sharp whistles, and 
the bell was ringing. I saw the man’s danger, as I suppose every 
person on that platform did who was looking that way at all, and 
instinctively I called out to him to look out.” 

“T heard Ward, the witness, call to him, and I thought put out 
his hand to catch him or pull him back. The man turned to look at 
Ward, I presume to see who called him, when the tender struck 
him.” 

“T could see the engine coming, and so could any person on the 
platform who chose to look. The view is entirely unobstructed, and 
if Bracken had held his head up and looked he could not have helped 
seeing the engine coming. I suppose it was within ten or fifteen feet 
of him when he attempted to cross.” 


E. P. Hill, for appellant. 


W. P. Hamblen, for appellee, cited 1 Thomp. on Neg., p. 423, § 6, 
and note 11. 


Witt, Curer Justice.— A reversal of the judgment in this case 
is sought on the alleged ground that the evidence does not support 
the verdict. 

It isapparent from the proof that at the time of the accident the 
engine was going backwards at the rate of eight miles per hour, 
and was pulling with it a coach, for the purpose of making a run- 
ning switch at a distance of from one hundred and fifty to four hun- 
dred feet below the point where the accident occurred. It is further 
apparent that the deceased placed himself in a position where the 
train must necessarily strike him as it passed, at a time when it was 
within a few feet of him,—almost upon him, as one of the wit- 
nesses expressed it. It appears further that the train was in full 
view from the point where deceased attempted to cross the track 
for a long distance, and that he did not look to tlie right or left, or 
use his senses of sight and hearing, or use any care whatever to pre- 
vent being injured. When warned of his danger by one near him, 
he turned in the direction of the person warning him, and then it 
was that he was struck by the tender, and received the wound that 
caused his death. 
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There can be no doubt but that such circumstances showed a high 
degree of negligence on the part of the deceased, and precluded 
him from recovery in the present action. The principles applicable 
to such facts have been so well settled by decisions of the highest 
courts of the country that it is unnecessary to discuss them. Eve 
one about to step upon a railroad track must “listen and look befope 
attempting to cross, in order to avoid an approaching train, and not 
walk carelessly into the place of possible danger.” R. R. Co. v. Hong. 
ton, 95 U. 8., 702. “Failure to do sois not merely an imperfect per. 
formance of duty, but an entire failure of performance, which will 
bar his right to recover damages if it contributed proximately to the 
injury.” North Pa. R’y Co. v. Heileman, 49 Pa. St., 60. A person 
who voluntarily exposes himself to such dangers as this, from which 
he might have saved himself by the proper use of his senses, contrib. 
utes directly to his own death, and no cause of action lies for the 
injury. B. & P. R.R. Co. v. Stansbury, 65 Md., 648; 8. C.,4 Am. & 
Eng. R. R. Cases, 574. 

These principles do not seem to be controverted by the counsel for 
appellees; but he claims that the judgment should be affirmed, be- 
cause the appellant was negligent in running its engine backward 
by a depot, and in making a running switch under the circumstances 
shown by the evidence. To justify a recovery ina case like the pres. 
ent, two things must appear from the evidence. 1. That the 
death was caused by the negligence of the defendant. 2. That the 
negligence of the deceased did not contribute proximately to his 
death. As the evidence shows that the negligence of Bracken was 
the immediate cause of his death, it is unnecessary to consider the 
facts urged as evidence of neglect on the part of appellant. 

Unless the accident was caused by the fact that the engine was 
running backwards or was in the act of making a “ flying switch,” 
and would not have happened but for one or the other of these facts, 
we cannot see what excuse they offer for the reckless negligence of 
the deceased. The death of Bracken would have followed from 
his placing himself within a few feet of the foremost car when too 
late for the company’s employees to stop the train before striking 
him, just as certainly had the engine been going forward and no 
switch within ten miles of it. The authorities cited by counsel for 
appellees are all to the effect that due care on the part of the plaint 
iff must appear or the company will not be liable, although the acci- 
dent happened whilst the train was backing or in the act of making 
a running switch, and in all of them judgment went for defendant 
where such care was not shown. Hinkley v. Cape Cod R. R. Co, 
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120 Mass., 257, and other authorities cited in note to page 423, 1 
Thompson on Negligence. 

It may be added that making a flying switch is esteemed negli- 
gence because, in such cases, cars are permitted to run over the switch 
after being detached from the train which had previously passed ; 
and the negligence does not consist in allowing the engine with the 
balance of the train to proceed on its course after being unloosed 
from such car. 1 Thomp. on Neg., p. 423, sec. 6. 

Appellees also claim that the question of negligence was submitted 
to the jury under a proper charge; that there is proof to support the 
verdict, and that we should not disturb it. For the purposes of this 
case it is not necessary for us to attempt to draw the line which sep- 
arates the domain of law from that of fact in questions of negli- 
gence, and (o determine when it is a question for the court and when 
for the jury. Admitting that it was, in this instance, properly sub- 
mitted to the jury, the statement of facts fails to show that Bracken 
exercised any care whatsoever, but that his own negligence not only 
contributed to his death, but was the sole cause of it. Even had there 
been some proof, though insufficient, of care on his part, and an 
overwhelming amount of evidence to the contrary on the part of 
the defendant, it would have been the duty of this court to have re- 
versed the judgment, as it has held in frequent instances heretofore. 
Such cases should never be allowed to reach the appellate tribunal; 
but in the exercise of the powers conferred on the district court, 
such a verdict should be set aside and a new trial granted. 

Indeed, there are many instances where a verdict may be so en- 
tirely against the preponderance of evidence that the judge below 
should refuse to allow it to stand, when, if he should sanction it, we 
would be bound to indorse his action because there was sufficient 
proof to sustain it. His situation is different from ours. He hears 
the testimony delivered by the witnesses; he sees their manner of 
testifying, and has fair opportunities to judge of their credibility. 
What comes to us is all on paper, and has been passed upon before 
being committed to writing by a jury, and approved by the district 
judge. We permit the verdict to stand ‘because there is evidence to 
support it, and the court below has refused to set it aside. But as 
was said by Judge Roberts in Chandler v. Meckling, 22 Tex., 41, 
“that court can and should wield a more liberal discretion in the 
exercise of this power,” 7. ¢., of granting a new trial, “ for the pur- 
pose of securing the substantial rights of the parties, than this 
court. The rules of this court are founded on the assumption that 
the district court has acted and will act upon such liberal discretion.” 
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We go so far as to set aside a verdict when there is not sufficient 
evidence to support it, but we do not disturb a verdict because the 
preponderance of proof is against it. The district court may do 50, 
and should, if satisfied that injustice has been done. If the judge 
below grants a new trial only in cases where this court would re. 
verse for want of sufficient evidence, the result is that the losing 
party has no remedy against the prejudices or gross errors of judg. 
ment on the part of the jury which has brought about their finding, 
and it will always be final except for errors of the court which ma 
have influenced it. The correction for verdicts against the great 
weight and preponderance of testimony lies with the district judge,’ 
and should be freely applied to prevent wrong and injustice to par, 
ties litigating in his court. In the present case, however, the verdict 
is not only against the evidence but without any to support it, and 
it must be set aside; and the judgment below is accordingly reversed 
and the cause remanded. 

REVERSED AND REMANDED, 


[Opinion delivered March 6, 1883.] 





Wu. H. Howarp anv Wrre v. Tue Mayor or Hovusrton er At. 
(Case No. 1581.) 


J. Taxatron.— The act of July 4, 1879, prescribing a mode for the collection of state 
and county taxes, and extending its provisions to taxes levied by towns and cities, 
was cumulative of the remedy already afforded by the provisions of the city charter 
of the city of Houston, granted by the legislature on the 2ist of April, 1879, which 
authorized the collection of taxes due the city by action of debt in any court hay- 
ing jurisdiction. 

9. CASES CITED AND APPROVED.— Dugan rv. Baltimore, 1 Gill, 499; State v. Steam- 
ship Co., 13 La. Ann., 497, and Oakland v. Whipple, 39 Cal., 113, cited and 
approved. 

8. BrLts OF EXCEPTION —PRAcTICE.— Though exceptions to the action of the court 
can be as well saved in the statement of facts as in a bill of exceptions, yet when 
a party resorts to this method.of making a record of his objections to the ruling 
of the court below, he must follow the rules prescribed for bills of exceptions, and 
not for those governing statements of facts. 


Apprat from Harris. Tried below before the Hon. James Mas- 
terson. 
This wasasuit by appellees against the appellants to recover the 
amount of taxes claimed to be due the city of Houston on block 
No. 116, on the south side of Buffalo bayou in said city, for the 
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years 1869 to 1881, inclusive, and to foreclose a lien claimed to exist 
on said block for the taxes. 

Judgment was rendered against appellants for the sum of $706.06, 
and for costs, and a decree of foreclosure, and said block ordered 
sold as under execution. 

The charter of the city of Houston (approved April 21, 1879) 
contains this provision concerning the collection of taxes by suit: 
“The city council may, if it sees proper, adopt, as circumstances 
will permit, the same mode and manner of assessing and collecting 
taxes as may be provided by law for assessing and collecting state 
taxes, and all taxes due the city may be collected by an action of 
debt in any court having jurisdiction.” 

The legislature of Texas, on July 4, 1879, passed an act entitled 
“An act to enforce the collection of delinquent taxes.” By the 
tenth section of that act it was provided that the “ provisions of 
this act, e¢ cet., shall apply to collectors of cities and towns, e¢ cet.” 


W. P. Hamblen, for appellant. 
8. Taliaferro, for appellee. 


Wii, Carer Jusrice.— It is insisted as a ground for reversing 
the judgment in this cause that the district judge erred in holding 
that the appellee could recover its ad valorem taxes by an action at 
law. By the provisions of section 51 and section 33 of the charter 
of the city of Houston of April 21, 1879, in force at the time this 
suit was brought, all taxes on real estate were made a lien and 
charge upon the property, and all taxes due the city were allowed 
to be collected by an action of debt in any court having jurisdiction. 
The city was also allowed to adopt, as near as circumstances would 
permit, the same mode and manner of assessing and collecting taxes 
as might be prescribed by law for assessing and collecting state 
taxes. In the event, therefore, that there was a manner prescribed 
by law for the collection of state and county taxes different from 
that of bringing suit for them, for instance, by seizure and sale of 
property, the city would have two remedies to enforce her taxes,— an 
action at law, and the summary proceeding prescribed by the statute. 

At the time this charter was adopted there was no summary rem- 
edy of seizure and sale provided by law, but on the 4th of July, 
1879, the legislature passed an act prescribing such remedy for the 
collection of state and county taxes, and enacted that its provisions 
should apply as well to collectors of taxes for towns and cities as 
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for collectors of taxes for counties, and that they should be goy- 
erned in selling real and personal property by the same rules and 
regulations in all respects, as to time, place, manner and terms, and 
making deeds, as are provided for collectors of taxes for counties, 
It is urged by appellants that this act repealed that portion of the 
above sections of the charter which allowed city taxes to be eol- 
lected by suit, or rather so amended it as to make it read as if that 
provision was left out of section 33 altogether. We do not so con 
strue the act of July, 1879, nor give it any such effect. Independ- 
ent of all questions as to the right of the legislature to engraft an 
amendment upon one of its own acts without re-enacting it ag 
amended, our view of the effect of the statute is that it gave to the 
city another remedy for the enforcement of its taxes, cumulative of 
the one it already possessed of resorting to an action at law. 

We infer this from the fact that no express repeal or amendment of 
the sections is made which would take away the remedy by suit; 
that the charter contemplated that a different remedy might at 
some time be provided by law in addition to that by action of debt, 
and that when this was done the city should be entitled to that 
remedy also. Why prescribe that the city might resort to such 
mode or manner of assessing and collecting taxes as might be pre- 
scribed by law in the case of state taxes, and might also collect her 
taxes by an action of debt, if, at the moment the state prescribed a 
different mode of collection, this additional proceeding should be 
denied to the city? 

Jt is argued by counsel that, when a specific remedy to enforce 
taxes is provided by statute, an action at law cannot be resorted to, 
although it may be used if no other remedy is thus specified. This 
might be admitted for the purposes of the present case, and yet this 
suit could be maintained. Wherever his proposition as above 
stated has been adopted by the court, the qualification accompanies 
it that, if the remedy by suit is also expressly allowed, this remedy 
can, of course, be used; which, as we have shown, is the case here. 

The principle for which appellant contends is not well established, 
and much conflict of decision exists upon the subject, such respecta- 
ble courts as those of Maryland, Louisiana and California holding 
that suit can be maintained, notwithstanding another mode of col- 
lection is provided. Dugan v. Baltimore, 1 Gill & J., 499; State v. 
Steamship Co., 13 La. Ann., 497; Oakland v. Whipple, 39 Cal., 118. 
This denial of a right of action for taxes, where another method of 
collection is prescribed, seems to rest upon the idea that a tax is not 
adebt. If it be not such, it is difficult to understand how an action 
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of debt can be maintained for taxes where no other mode for their 
enforcement is provided. They do not become any less a debt by 
reason of such remedy being provided, and yet it is universally held 
that an action will lie where no specific course for their collection is 

inted out by law. Cooley on Taxation, p. 13, and authorities 
cited in note 1. 

Moreover, the doctrine for which appellants contend, wherever it 
js upheld, is qualified with the proviso that the special remedy must. 
be prescribed in the very law that confers the right of taxation. 
City of Camden ». Allen, 26 N. J., 398, 402, 403; U. 8. v. Lyman, 
1 Mason’s C. C. R., 481; Durant v. Supervisors, 26 Wend., 66. 

In the present case not only does the act incorporating the city 
of Houston not prescribe the summary remedy which it is claimed 
the city should have pursued, but it specially permits an action of 
debt, and the mode of procedure by seizure and sale of property is. 
prescribed in a different statute long subsequently adopted. We 
think it is cumulative of the remedy pursued in this case and not ex- 
clusive of it, and the court below did not err in refusing to dismiss 
the cause. 

We are also asked to revise the ruling of the district court in ad- 
mitting certain tax rolls in evidence over the objections of the de- 
fendant. The only place in which these objections and the action 
of the court upon them appear is in the statement of facts, and they 
are not embodied in any bill of exceptions. This statement of facts, 
in pursuance of an order of the court duly entered, was made up, 
signed and filed within ten days after the adjournment. This ren- 
dered it legal and entitled to our consideration as a statement of all 
the evidence introduced upon the trial; but to give any part of it 
force as a bill of exceptions, it should have been made out and pre- 
sented to the court, and to the opposite party, and filed as prescribed 
in cases of other bills of exception. It is imperative that these 
should be completed and filed at least during the term of the court, 
or they cannot be considered. Whilst exceptions to any action of 
the court can as well be saved in the statement of facts as in a 
regular bill of exceptions, for obvious reasons and in obedience to 
express statutory requirements, where a party resorts to this 
method of making a record of his objections to the rulings below, he 
must follow the rules prescribed for bills of exceptions and not for 
those governing statements of facts. As this was not done in the 
present case, the objections will not be considered. 

There is no error in the judgment and it is affirmed. 

AFFIRMED. 


[Opinion delivered March 6, 1883.] 
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Jutius Tosier v. P. J. Wiis & Bro. 
(Case No. 1556.) 


1. Guaranty.— A guarantor, writing to a wholesale merchant, used in his letter the 

following language regarding his friend Winn, who wished to purchase goods: 

‘Should you sell and ship him this amount ($5,000), I hereby agree, 

bind and promise to pay you for the same. if Mr. Winn does not. Mr. Winn jg 

to purchase his merchandise on open account and on regular terms, interest to be 

charged after maturity of bills; and so long as he continues to buy and purchase 

from your house I am responsible for and promise to pay you any debit you may 

have against him to the extent or amount of $3,000. And should Mr. Wing 

not pay the same, I agree and promise to pay said amount at your office in Gal- 
veston. (Signed) Junius Tosier.”’ Held, 

(1) That the guaranty did not bind the wholesale merchant to give the. purchaser 
a ‘‘rolling credit’ to the amount of $3,000 for three years. 

(2) The party receiving the guaranty had the right to cease extending credit, in 
his discretion, at any time. 

(3) The fact that the guarantor informed the wholesale merchant that he con- 
strued the guaranty to obligate an extension of a “rolling credit *’ for three years, 
did not alter or release his liability on sales afterwards made, there being nothing 
done to alter the terms or change the effect of the original guaranty. 

2. Same.— The judge trying the cause below found as follows: ‘I further find from 
the evidence that the meaning of the term ‘rolling credit for three years,’ 
within a given amount, according to mercantile usage of trade in Galveston, ig 
that where purchases are made on sixty days’ time, from time to time, under a 
‘rolling credit’ for three years for $3,000, that the purchaser would not have the 
right to continue to purchase up to the given amount, unless upon paying the 
overdu? accounts; but that the vendor would have the right to refuse further sales 
upon default of purchaser to pay overdue accounts promptly, notwithstanding the 
stipulation for rolling credit for three years up to a given amount."’ Held, 

(1) The presumption must prevail, in the absence of a statement of facts, that 
the evidence justified the finding. 

(2) The parties must, it will be presumed, have contracted with reference to the 
usage; the contract being made in Galveston, where the purchases were to be 
made, and were bound by it. 


Error from Galveston. Tried below before the Hon. Wm. HL 
Stewart. ; 
The opinion states the case. 


Chas. L. Cleveland, for plaintiff in error. 
Mann & Baker, for defendants in error. 


Srayton, Assoctate Justice.— This suit was brought by P. J. 
Willis & Bro. against Juiius Tobler to recover the value of goods 
sold by the plaintiffs to D. M. Winn, upon the written guaranty of 
Tobler. 

There is no question made as to the sum due by Winn for goods 
sold to him by the plaintiffs; but the guarantor denies his liability. 
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upon the ground that the terms of the guaranty were not complied 
with by the plaintiffs. 

The written guaranty is as follows: 

“P. J. Wituis & Brorner, 
“Willis Building, 
“Gatveston, August 17, 1880. 
“Messrs. P. J. Wittis & Brorner, GALveston: 

“ My friend, Mr. D. M. Winn, doing business in Belton, Bell Co., 
Texas, desires to purchase of your house a general bill of merchan- 
dise amounting to the sum of three thousand dollars (83,000). 
Should you sell and ship him this amount or any other amount less 
than this sum, I hereby agree, bind and promise to pay you for the 
same if Mr. Winn does not. Mr. Winn is to purchase his merchan- 
dise on open account and on regular terms, interest to be charged 
after maturity of bills; and so long as he continues to buy and pur- 
chase from your house, I am responsible for and promise to pay you 
any debit vou may have against him to the extent or amount of 
three thousand dollars (3,00 )). And should Mr. Winn not pay 
same, I agree and promise to pay said amount at your office in Gal- 
veston, Texas. 

(Signed) “Junius Toner. 
\ Thomas F, LAWSON, 

| W. S. Breapres.” 

This gui ranty contemplated a future course of dealing between 
P. J. Willis & Bro. and D. M. Winn, and that for an indefinite pe- 
riod and succession of purchases; and this course of dealing was 
subject to be terminated at the wish of either party, there being no 
period fixed by the instrument itself during which the business or 
course of dealing to which the guaranty related should continue. 

The extent of the guarantor’s liability was by the contract fixed 
at three thousand dollars ($3,000). The continuance of the dealing 
between the parties was to be “so long as he continues to buy and 
purchase from your house.” 

As Winn could not buy or purchase without the consent of the 
firm of P. J. Willis & Bro., whenever that consent was withdrawn 
the business necessarily terminated. 

If the parties had intended to give Winn the right to buy for a 
fixed period of time, it should have been so expressed in the instru- 
ment which created the guaranty. 

It is true that a guarantor is entitled to stand upon the terms of: 
his contract, for it is the only source of his liability. 

Contracts of guaranty, however, are to be construed as are other 

Vor, LIX —6 
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contracts, the object in all cases being to ascertain the real intention 
of the parties. If the contract be ambiguous, the court, by parol 
testimony, may inquire into the situation of the parties and their 
relation to the subject matter of the contract at the time the con- 
tract was made, in order to understand what the parties meant by 
the language they have used in contracting. 

The contract of guaranty now before us is not ambiguous, and 
parol evidence could not be heard to show, in contradiction to its 
legal effect, that it was intended thereby, for a fixed period of time, 
to confer upon Winn the right to purchase goods from P. J. Willis 
& Bro. on credit, provided that credit did not exceed $3,000, as a con- 
dition upon which the liability of the guarantor should attach. 

It is true, also, that where a contract is ambiguous, the course of 
dealing between the parties subsequent to the making of the con- 
tract, and in reference to the subject matter thereof, which includes 
correspondence between the parties, may be looked to; but where 
there is no ambiguity in the contract, the rule which forbids the 
introduction of parol evidence to contradict it excludes all such 
testimony. 

Such testimony may be received to show that the contract, by the 
agreement of parties, has been annulled or satisfied, and that a new 
one has been substituted in its place. The court below held that 
the preponderance of the evidence ‘negatived the existence of such a 
contract as was set up by the appellant, and that holding, the evi- 
dence in reference thereto, as it appears from the statement of the 
judge, being conflicting, would be conclusive. 

The defense sought to be maintained below, as against the original 
contract of guaranty, cannot be sustained; and it only remains to 
inquire whether or not that contract was ever annulled by the par- 
ties and another substituted in its place. 

Prior to the 24th of January, 1881, Winn had sent orders to 
Willis & Bro. for goods; they had declined to fill them, and on that 
day they wrote to Tobler the following letter: 

“ GaLtveston, January 24, 1881. 
“ Junius Tosier, Esq. : 

“ Dear Sir — We have before us a letter of Mr. D. M. Winn, in- 
closing a statement of his business, of which we send you a copy. 
We see from his statement that his concern is doing no good, and 
think you will see the same when you look at it. As we hold your 
obligation to indorse for him for $3,000, we think the best thing for 
you and for us is for you to take hold and pay us up our money which 
is due, and let us wind up this account; we have got enough of it. 
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He puts in his own account as an asset, and a delivery wagon and 
a horse, ete. 
“Let us wind it up and be done. 
“ Yours truly, 
“P. J. Wits & Bro.” 

To which Tobler replied by letter of date February 1, 1881. 
“Messrs. P. J. Witus & Bro.: 

“ Gentlemen — In answer of your favor of 24th last month, would 
say I am surprised and disappointed at the turn affairs are taking. 
It was my understanding, but don’t remember whether it was so 
expressed in writing, that you were to give Mr. Winn a rolling 
credit for $3,000 for about three years, and I am informed that you 
refuse to comply with your part of the contract, by declining to fill 
any more of Mr. Winn’s orders, which places him in a very critical, 
or rather embarrassing condition, leaving him with a broken stock, 
without credit elsewhere to replenish, which will entail a serious loss 
to him. You were well aware and informed of the fact, that at the 
time you made the contract to furnish Mr. Winn with goods, that 
he had no money, and his only means of paying you was by the 
accumulation of profits, which would finally liquidate the original 
amount, if you had continued, according to agreement, to sell him. 
With a broken stock, with only a limited supply of those things 
most in demand, I don’ t see how he can pay at once. It was my 
understanding that Mr. Winn was to have a rolling credit, and thus 
be kept employed to pay for the goods and finally « come out ahead; 
it was also my understanding and intention to be ultimately respon- 
sible to you for any deficit that he might owe you in the event you 
complied with your understanding. 

“Very respectfully yours, 
“Jvurivs TosiEr.” 

To the above letter Mr. P. J. Willis, the senior member of the 
firm, made the following reply, on the 4th of February, 1881. 

“ Gatveston, February 4, 1881. 
“Junius Tosrer, Esq.: 

“ Dear Sir — Your letter of the 1st is to hand, and note. In- 
closed find copy of the agreement vou signed, which we hold as a 
guaranty for Mr. Winn’s balance. Now, we are satisfied that Mr. 
Wi inn will not make a success of his business, but we think he will 
lose money; in fact, his showing to the 1st of January, 1881, shows 
he has lost money, and it was as much for your protection as for 
ours that we discouraged his orders. Now, if it is your wish, with 
the lights before you, that we continue to sell Mr. D. M. Winn on 
your guaranty, just say so and we will continue. 
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“The railroad will be taking freight to Belton in ten days, and if 
you wish us to stock him up, say so, and send on his orders. Let 
us hear from you in reply. Your obedient 

“P. J. Wittts & Bro.” 

That letter of P. J. Willis & Bro. inclosed a copy of the written 
guaranty of Julius Tobler. 

In reply to the foregoing letter, Mr. Tobler, on the 9th of Febru- 
ary, 1881, sent to plaintiffs the following letter: 

“ Beiton, Texas, February 9, 1881. 
“Messrs. P. J. Witus & Bro.: 

“ Gentlemen — Your favor of the 4th inst. is before me, and re- 
plying, have to say I am gratified that you accept my understand- 
ing, and will give Mr. W inn the rolling credit name d, and I will be 
responsible for any deficit, and save you from ultimate loss. I am 
desirous that he have a chance to make a success, and feel that he 
will. He sends forward his orders. 

“Very respectfully yours, 
“Jucius Tosier.” 

To the letter dated February 9, 1881, from Julius Tobler to P. J. 
Willis & Bro., the latter made no reply, but on the 16th of Febru- 
ary, 1881, the plaintiffs resumed sales of goods to Winn, and be- 
tween the 16th of February, 1881, and the 3d of May, 1881, the 
plaintiffs sold and delivered to Winn goods, wares and merchandise 
amounting to the sum of $1,490.06, upon which amount payments 
were made during the months of March, April and May to the 
sum of $678.44, leaving balance of these latter sales unpaid, 
amounting to $811.62, on the Ist of June, 1881, exclusive of inter- 
est on.the overdue portions of these latter purchases. 

As early as the 23d of May, 1881, Willis & Bro. declined to make 
further sales to Winn. 

The letter of Willis & Bro. of date February 4, 1881, contains 
no intimation of any intention upon their part to change the terms 
of the original guaranty which Tobler had given; but upon the 
contrary, they thereby evidenced their intention to rely upon that 
guaranty, and expressly say: “Now, if it is your wish, with the 
lights before you, that we continue to sell Mr. D. M. Winn on your 
guaranty, just say so and we will continue.” 

At that time they could have had in mind no other guaranty than 
that which Tobler had originally given, for there was then in exist- 
ence none other to which they could have referred; the letter of 
Tobler of February 9, 1881, which is in itself a guaranty, had 
not been at that time received. 

The letter of Tobler of February 9th, which evidently referred to 
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his former letter of the 1st of February, indicates that he under- 
stood Willis & Bro. to acquiesce in his construction of the original 
guaranty, and was certainly entitled to a reply from Willis & Bro. 
before they made further sales to Winn; but it contains no declara- 
tion of his intention not to guaranty the payment for goods which 
Winn might subsequently buy, unless Willis & Bro. accepted his 
construction of the original guaranty. 

That the parties differed as to the true construction and legal 
effect of the original guaranty, after it was executed, delivered and 
acted upon, cannot give it an effect which the law does not attach 
to it. 

Had they met and expressed their different views in regard to 
the true construction of the instrument, and yet, with a knowledge 
that they so differed, without annulling it as to future dealings, 
continued to permit Winn to buy, they would both be bound by the 
guaranty. It was binding upon Tobler from its execution and de- 
livery, and if he wished to terminate his obligation upon it for pur- 
chases made after the difference of opinion arose, it was his duty to 
have so declared in no uncertain terms. 

The letter of Tobler of February 1st, together with the letter of 
Willis & Bro. of the 4th of that month, bear evidence that Tobler 
knew the construction which Willis & Bro. put upon the original 
guaranty, and of the right which they claimed, to cease to sell goods 
to Winn at any time. 

Being so informed; such being their. right under the guaranty; 
to continue his obligation under it requiring no new contract be- 
tween him and Willis & Bro.; to annul its effect upon him in regard 
to sales subsequently to be made to Winn required an affirmative 
declaration from him that as to such transactions his existing guar- 
anty should not apply. In the absence of such declaration, he must 
be held liable upon his guaranty for all the goods bought by Winn. 
Winn’s orders were sent forward with his knowledge and consent, 
after the difference of opinion was expressed by the parties as to the 
legal effect of his guaranty. 

There is another view of the case, however, which would be con- 
clusive upon Tobler, even if his construction of the guaranty, that 
Winn was to have “a rolling credit for $3,000 for about three 
years,” was correct; for the court found as follows: “I further find 
from the evidence that the meaning of the term ‘rolling credit for 
three years, within a given amount, according to the mercantile 
usages of trade in Galveston, is that where purchases are made on 
sixty days’ time, from time to time, under a ‘rolling credit for three 
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years’ for $3,000, that the purchaser would not have the right to 
continue to purchase up to the given amount, unless upon paying 
the overdue accounts; but that the vendor would have the right to 
‘refuse further sales upon default of purchaser to pay overdue ac- 
counts promptly, notwithstanding the stipulation for ‘rolling credit 
for three years up to a given amount.’ ” 

There is no statement of facts, and in its absence it must be pre- 
sumed that the evidence justified the finding of the court, and that 
the usage proved was such as under the settled rules of law the 
parties must be presumed to have had in view when they made the 
contract. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered March 6, 1883.] 


Chief Justice Wiiute did not sit in this case. 





W. N. H. Sarre v. H. F. Gruirerre er at. 
(Case No. 1329.) 


1. Winn — Lowirrations.— A will providing that a claim against the testator, which 
was barred by limitation at the time of his death, ‘should not be barred by the 
statute of limitations,”’ but should ‘‘ be honestly and justly paid ’’ from his estate 
by his executors, did not engraft a continuing trust as a charge against the estate, 
but created a cause of action in favor of the claimant from the date of the probate 
of the will. Against such aclaim the statute of limitations began to run after 
the expiration of the period provided by law for its suspension after the death of 
the testator. ‘Tinnen v. Mebane, 10 Tex., 246; Parker v. Cater, 8 Tex., 318, and 
Agnew v. Fetterman, 4 Pa. St., 61, cited and approved. 


Error from Harris. Tried below before the Hon. James Mas- 
terson. 

The opinion presents all the facts contained in the voluminous 
transcript neoessary to a proper understanding of the principle 
involved. 


Stewart & Barziza, for plaintiff in error, cited Pasch. Dig., art. 
1371; Campbell v. Shotwell, 51 Tex., 27; Philleo v. Holiday, 24 
Tex., 41; Bell County v. Alexander, 22 Tex., 357; Bullard 
Thompson, 35 Tex., 316; 2 Williams on Executors. 


Hutcheson & Carrington, for defendants in error, cited Parker 4. 
Cater, 8 Tex., 318; Tinnen v. Mebane, 10 Tex., 255; Perry on 
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Trusts, par. 559, p. 509, and cases cited in note 1; White & Tudor’s 
Lead. Cases in Equity, part 1, pp. 383, 384; Angell on Lim., pars. 
169, 170; Carrington v. Manning, 13 Ala., 611, 628; Hall ». Bun- 
stead, 20 Pick., 2; Trinity Church v. Watson, 14 Wright, 518; Cor- 
nish v. Wilson, 6 Gill (Md.), 315; Pasch. Dig., arts. 1371-3; Probate 
Laws 1870, sec. 160; Probate Laws 1876, secs. 69, 123, 124; Pleas- 
ants v. Davidson, 34 Tex., 459; Bullard v. Thompson, 35 Tex., 316, 
317. Limitations and laches: Hunter v. Hubbard, 26 Tex., 547; 
Piatt v. Vatier, 9 Pet., 417; McKnight v. Taylor, 1 How., 161. 


Srayton, AssociraTE Justice.— This action was brought by W. 
N. H. Smith against the executors of the will of James Morgan, 
deceased, to recover the balance claimed to be due upon an account 
running from the year 1843 to the year 1850. The residuary 
legatees and their assigns were also made parties defendant. 

On the 21st of January, 1853, the account was taken out of the 
bar of the statute of limitations by a written acknowledgment 
made by the testator, who died in 1866, in which year his will was 
probated. 

This action was brought in August, 1877, and, as a defense 
thereto, the residuary legatees and assigns, among others, pleaded 
the statute of limitations and stale demand. There was a judg- 
ment for the defendants upon these defenses, and it is claimed that, 
by the will of James Morgan, the debt which was barred at the 
time of his death was not only taken without the bar of the stat- 
ute, but that under the will the statute would not run against the 
claim. 

The will contained the following provisions: 

“9d. I do further will that the claim held against me by Wm. N. 
H. Smith, of Murfreesboro, North Carolina, is not to be barred by 
the statute of limitation, but to be honestly and justly paid from 
my estate by my executors.” 

“Sth. I do hereby constitute and declare the children of son 
Koscuisko Morgan, and his wife Caroline, to wit: Fannie Belle, 
Charles W. P., Mary, Maria, Ophelia and Nellie Latham; and 
Ellen Lee, the daughter of my daughter, Othelia Lee, my residuary 
legatees, and to them in equal shares I will, devise and bequeath all 
my estate and property, both real and personal, wherever the same 
may be, after all just debts against my estate, and expenses accruing 
in the settlement thereof, shall have been paid and discharged.” 

_ The will appointed three executors, of whom the plaintiff was one, 
and provided that any two might act, and that the estate should be 
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administered without the control of the probate court. The plaint- 
iff, who was a non-resident of this state, did not qualify as exec- 
utor, but the two other persons named did. 

That the second clause of the will took the claim out of the 
statute is not controverted; but it is claimed that the two clauses of 
the will above quoted prevented the running of the statute after 
the probate of the will. 

We are of the opinion that such is not the legal effect of the will. 
The language of the will must be construed in the light of the sit- 
uation of the parties and the claim. The claim, so far as the record 
shows, had been long barred, and the intention of the testator evi- 
dently was to relieve it from that bar, and to make it a valid claim 
against his estate; to put it upon an equal footing with all other 
just debts, rather than to provide that the statute should not run 
against the claim after his death. 

The general rule is that the statute runs from the time of the 
acknowledgment or new promise, and there is nothing in the will 
to indicate that it was the intention of the testator that the statute 
should not run from the time that two of the persons named in the 
will should qualify as executors. 

It. is claimed, however, that the will created a trust, in which the 
executors were made trustees for the benefit of the plaintiff, and 
that as between them the relation of trustee and cestui que trust 
was such that the statute would not run. 

It is true that the executors, as do all executors, sustained a trust 
relation to the estate which came into their hands, but it in nowise 
differed from that sustained by executors generally. 

The relation of the executors to the plaintiff was not other than 
would have been that of an administrator, who might have been 
appointed had the executors failed to qualify; against the one as 
against the other, a suit in a court of law might have been brought 
by the plaintiff to enforce the payment of his claim. <A cause of 
action existed when the will was probated, and there was no legal 
‘impediment to its enforcement. 

We know of no case in which it has been held tbat an executor, 
who is clothed with power to sell property, real and personal, for 
the purpose of paying the debts due from the estate of his testator, 
from that fact sustains such trust relation to creditors as to prevent 
the running of the statute of limitations against their claims. 

As to creditors, executors and administrators are only trustees by 
construction, and, as between them and the estate represented 
by the executor or administrator, the statutes of limitation run. 
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Tinnen v. Mebane, 10 Tex., 246; Parker v. Cater, 8 Tex., 318; Wood 
on Limitation, 426, 427; Agnew v. Fetterman, 4 Pa. St., 61. 

Whether a testator might not, in favor of a creditor, create by 
will a trust upon his estate, or a part of it, against which limitation 
would not run, need not in this case be considered, no such intention 
being apparent in the will under consideration. 

The laws of this state properly look to a speedy settlement of 
estates, and nothing short of very clear evidence of an intention 
upon the part of a testator that a provision in his will was intended 
to have an effect, in any particular, which would thwart this policy, 
should be permitted to arrest it. 

The statute, upon the death of a person, only suspends the run- 
ning of the statute for twelve months succeeding his death, or until 
such earlier period as an executor or administrator may have quali- 
fied (R. 8., 3218); and the courts have no power to engraft terms 
upon the statute which the legislature has not prescribed. 

That to have embraced his claim might have required property 
of the estate to be sold at an unfavorable time, furnishes no excuse 
for not bringing suit within the time prescribed by law; nor does 


the fact that he supposed that one of the executors would protect 
his claim alter the rule. 

There is nothing found in the correspondence between him and 
the executors which can relieve him, or which shows that he was 
misled by any act of the executors, even if this could be any excuse 
for failure to use that diligence which the law requires. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
[Opinion delivered March 6, 1883.] 


Chief Justice Waite did not sit in this case. 





E. Briano v. J. A. Meyer. 
(Case No. 1497.) 


1, INJUNCTION TO RESTRAIN COLLECTION OF TAXES.— To restrain the collection of 
taxes, exactness and particularity must be observed in stating the grounds for the 
equitable relief sought, and the injunction should not be granted when, from the 
averments in the petition, it remains doubtful whether all the taxes sought to be 
enjoined are iliegal. 
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2. PLeaprne.— A mere allegation in a petition for injunction, that a sale of property 
for taxes would cast a cloud over plaintiff's title, will not of itself authorize the 
issuance of the writ to prohibit the collection of the entire tax, when it does not 
appear that the entire tax is illegal. 

3. InsuNcTION — TaxeEs.— In such case the plaintiff should pay, or tender the tax 
legally assessed, and in addition to setting forth specifically the precise equitable 
grounds on which relief is sought, he should set forth the nature and charac- 
ter of the irreparable damage that would result to him in the absence of an in- 
junction. 

4. Same.— City of Marshall v. Snediker, 25 Tex., 471; Galveston Co. v. Gorham, 49 
Tex., 306; Red v. Johnson, 55 Tex., 288; Galveston v. Galveston, 56 Tex., 487; 
Girardin v. Dean, 49 Tex., 243; Fort Worth ». Davis, 57 Tex., 225, and William. 
son v. Lane, 52 Tex., 335, cited and followed. 


Aprpeat from Waller. Tried below before the Hon. Wm. H. Burk- 
hart. 

Suit by appellant, alleging that J. A. Meyer, tax collector of the 
city of Hempstead, had levied on and exposed for sale certain lots 
and blocks of ground, about twenty in number, in said city, prop- 
erty of appellant, of the value of $2,000, to enforce the payment of 
taxes due the city for the year 1881, $24 of which was school tax, 
$9.72 ad valorem, and $2.50 occupation tax. Plaintiff alleged that 
the school tax was unjust and excessive; that the sale would place a 
cloud on his title, which alone would depreciate the value of the 
property. 

2d. That the corporation of Hempstead had no legal existence, 
because the charter was not lawfully adopted by two-thirds of the 
city council. 

3d. That on the 19th day of August, 1881, an election was held 
by the self-assumed city for the purpose of assessing a school tax of 
one-half of one per cent. for the maintenance of public free schools 
in the city; at which election sixty-one persons voted for, and seven 
against, the proposition. That two-thirds of the property tax-payers 
of said city did not vote at said election, there being at the time, 
according to the tax roll of 1880, three hundred and thirteen prop- 
erty tax-payers in said city. 

4th. That defendant Meyer was not a properly elected officer, ete. 

Defendant moved to dismiss because plaintiff did not show himself 
entitled to the relief sought. And demurred generally, and for 
special exception says that the legal existence of the city govern- 
ment or office of tax collector of the city can only be drawn in 
question by a proceeding in the nature of a guo warranto instituted 
by the state’s officer, etc. 
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Judgment for defendant dissolving injunction and dismissing the 
suit. 


E. Blane, for appellant. 
A. J. Harvey, for appellee. 


West, Assocrate Justice.—In view of the previous decisions of 
this court, the district judge did not err on final hearing in dissolv- 
ing the injunction and dismissing the suit. The allegations in the 
petition were not sufficiently specific and full to have justified the 
court in perpetuating the injunction. 

The precise grounds upon which the appellant sought to invoke 
the exercise of the equitable powers of the court are not stated with 
that exactness and particularity that is required where an injunction 
against the collection of taxes is sought. 

It is not at all clear from the averments of the petition, as a mat- 
ter of law, that a// the taxes whose collection were sought to be 
enjoined are illegal or unjust. Nor is it absolutely certain, from the 
allegations of the petition, that the school tax in question is uncon- 
stitutional or unauthorized. 

If the district court had the power, in a suit of this character, to 
try the question as to the legality of the organization of the corporation 
of the city of Hempstead, or the regularity and legality of the elec- 
tion of the appellee, sought to be attacked, it would not be author- 
ized to do so under the meagre averments of the petition. 

There is practically no statement of facts, and under all the cir- 
cumstances of the case as disclosed by the record, the district court 
did not err in dissolving the injunction and dismissing the petition, 
and the judgment is accordingly affirmed. 

AFFIRMED. 

{Opinion delivered February 20, 1883.] 


On Morton ror Renearra. 


West, Assocrare Justice.— The judgment of the district court in 
this case was affirmed at a previous day of the term, because of the 
manifest want of equity on the face of plaintiff's petition. Pre- 
vious decisions of this court were then referred to, but not cited by 
name, in the opinion, as authority for their conclusion. It has been 
held by this court, in cases of this character, that a mere allegation, 
that the sale for taxes would cast a cloud upon the appellant’s title, 
would not of itself justify the court in interfering by the issuance 
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of a writ of injunction to prohibit the collection of the entire tax 
claimed, where it does not appear that the whole tax is illegal. 

The party must show that he is not himself in default. If the ap. 
pellant desired to test the validity of the school tax in question, he 
should have paid the ad valorem and occupation taxes that were 
justly due the corporation. Unless he pays the taxes which are just 
charges against his property, he cannot complain that a court of 
equity refuses to hear him or grant him relief. KR. G. R. R. Co. x 
Scanlan, 44 Tex., 649; Harrison v. Vines, 46 Tex., 22. 

The patent defects in the petition were specially called to the at- 
tention of the appellant by the motion to dissolve the injunction, 
and also by the demurrer and special exceptions, bringing in ques- 
tion the sufficiency of his averments to justify the interposition of a 
court of chancery in his behalf. 

He could have then amended his petition, had he seen fit to do so, 
by tendering or paying into court the amount of the ad valorem and 
occupation taxes, and by setting up specially and particularly the 
precise equitable grounds upon which he relied to have the injune- 
tion perpetuated, and the nature and character of the irreparable 
damage that would consequently result to him under the circum- 
stances, unless the court gave him this relief. 

The entire amount of the tax in actual dispute was only twenty- 
four dollars ($24). We consider it doubtful, under the facts set forth 
in the pleadings, whether a case was disclosed that would authorize 
the interposition of the district court through the instrumentality 
of a writ of injunction. City of Marshall v. Snediker, 25 Tex., 471; 
Galveston Co. v. Gorham, 49 Tex., 306. 

It has never yet been held by this court, so far as we are aware, 
that, under the state of facts here alleged, this court would exercise 
the jurisdiction sought to be invoked. Red v. Johnson, 53 Tex, 
288; Galveston City Co. v. City of Galveston, 56 Tex., 487; Girardin 
v. Dean, 49 Tex., 243. 

All the authorities cited by both parties, together with many 
others bearing on the point, have been carefully examined and con- 
sidered, and we see no cause for doubting the correctness of the 
judgment heretofore rendered in this cause. Dwyer v. Hackworth, 
57 Tex., 245; Fort Worth v. Davis, 57 Tex., 225; Anderson County 
v. Houston & G. N. R. R. Co., 52 Tex., 239; Le parte Towles, 48 
Tex., 413; Williamson v. Lane, 52 Tex., 335. 

The motion for rehearing is refused. 





Rervsep. 
[Opinion delivered March 6, 1883.] 
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Georgia A. Davis er At. v. Roperr Brewster Er AL. 
(Case No. 1574.) 

1. Mortaacre.—In a suit by husband and wife to establish as a mortgage a deed 
absolute on its face, which was executed and delivered by them, conveying the 
property of the wife, the real intent of the husband and wife at the time of exe- 
cuting the deed, which was not completed until its delivery, and the intent with 
which the instrument was received by the party named as vendee, must govern. 
If it was delivered and received with the understanding by the wife that it was, 
though absolute on its face, only a security for the debt of the party making it, 
then it is not a mortgage, no matter what contrary intention may have existed 
between the husband, whose debt it was intended to secure, and his creditors, 
prior to the time the instrument was delivered. See charge of court held error, 
because misieading and in disregard of the above rule. 


Aprrat from Harris. Tried below before the Hon. James Mas- 
terson. 

Suit by appellants to set aside a deed executed, by them, which 
purported to convey lots in Houston. 

The grounds alleged for the relief sought were, that the property 
which the deed purported to convey was the homestead of Davis and 
wife at its date, and had been such for more than seven years next 
preceding the date of its execution, and had been such ever since; 
that the deed, whilst on its face absolute, was in fact but a mortgage 
to secure Baker, Brewster and Rice for what they might have to 
pay as sureties on the bonds of Nelson T. Davis as tax collector of 
Harris county; that the same was so understood, and was accepted 
by the grantees, and delivered by the grantors with that understand- 
ing and agreement; that no consideration was paid for the deed, or 
agreed to be paid; and that it was understood and agreed, by and 
between all the parties, that if the grantees had nothing to pay as 
such sureties, the deed was to amount to nothing, and the property 
was to remain the property of Davis and wife. 

The petition further alleged that Mrs. Davis was induced and per- 
suaded to sign the deed by the promises and representations of the 
grantees, that if the deed was executed for the purposes stated, 
they would protect Nelson T. Davis from any criminal prosecution 
by reason of his acts as tax collector, and out of which it was 
claimed the liability the deed was given to secure had grown; that 
under said deed the grantees were claiming said lots, and a cloud 
had been cast on plaintiff’s title by reason of said deed and claim 
thereunder; that plaintiff's husband, Nelson T. Davis, refused to 
join in the suit, and that therefore he was made a defendant. 
Nelson T. Davis answered, admitting that he had declined join- 
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ing his wife in the suit, but that then he did join her, and reiterated 
the allegations of her petition, and joined in asking the relief prayed 
for in her petition. 

The defendants Brewster and Rice filed their first amended origi- 
nal answer. in which they alleged, in substance, that the deed wag 
an absolute deed, and was so understood, executed and accepted. 
Verdict and judgment for defendants. 


Jones & Garnett, for appellant, cited 1 Story’s Equity, sec. 165; 
Watkins v. Edwards, 23 Tex., 447; Wall v. Arrington, 13 Ga., 89; 
Strong v. Beach, 11 Ohio St., 283. 


Baker & Botts, for appellees, cited 1 Jones on Mortgages, see, 
335; Ouney v. Dupree, 21 Tex., 211, 219; Grooms v. Rust, 27 Tex., 
231; Brewster v. Davis, 56 Tex., 479; Fieldman v. Gamble, 26 N, 
J. Eq., 494; Stuart v. Philps, 39 Iowa, 14; a v. Potter, 14 
Gray (Mass.), 522; Ward v. Bledsoe, 32 Tex., 251; Powell ». Haley, 
28 Tex., 56, 760; Baldridge ». Gordon, 24 to 288; Briscoe ». 
Bronaugh, 1 Tex., 326; Montgomery v. Culton, 23 Tex., 156, 639; 
Alley v. Booth, 16 Tex., 94; Jones and Wife v. Williams, 41 Tex., 
390; Norvell v». Oury, 13 Tex., 31; Davis v. Loftin, 6 Tex., 489; 
Linn v. Wright, 18 Tex., 340; O'Connell v. State, 18 Tex., 363; 
Robinson v. Varnell, 16 Tex., 387; Johnson v. Granger, 51 Tex., 
42; Fowler v. Waller, 25 Tex., 695; Farquhar v. Dallas, 20 Tex. 
200; Thompson v. Payne, 21 Tex., 621. 


Srayton, Associate Justice.— This cause was before this court at 
the last term and is reported in 56 Tex., 479. 

It was then remanded because there was no evidence directly 
showing that the defendants were aware of any want of intention 
by Mrs. Davis to pass the absolute title to the property in contro- 
versy by the instrument executed by herself and husband, and for 
want of certainty and clearness in the proof. It is claimed now, as 
it was upon the former appeal by the plaintiff, that the deed was 
executed solely to secure the defendants, in so far as it would do so, 
against their liability upon the bonds of N. T. Davis as sureties, 
and that it was intended by all parties simply as a mortgage, while 
by the defendants it is claimed that the instrument was intended for 
what it appears upon its face to be — an absolute conveyance. 

On the former trial Nelson T. Davis did not testify, and the case 
for the plaintiffs rested upon the testimony of Mrs. Davis and two 
of the defendants. 
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On the last trial the plaintiffs rest their case upon the testimony 
of themselves, and the defendants upon the testimony of the defend- 
ants Baker and Brewster. 

Each side testify unqualifiedly to a state of facts consistent with 
their respective pleadings. 

Among other things, N. T. Davis testified as follows: “ Baker, 
Brewster and Rice induced my wife to execute the deed by means 
of the statements, threats and promises which they made to me and 
which I have before stated, and which [ truthfully and fully detailed 
to her in August, 1881. There was an understanding between 
Baker, Brewster, Rice and myself authorizmg me to make these 
statements to my wife. They knew she was the owner of the prop- 
erty, and that it was necessary for her to sign the deed to it. Their 
statements were made to me with the intent and purpose that I 
should repeat them to her, and by such means frighten her and in- 
duce her to sign the deed. The deed was on its face an absolute 
conveyance, but it was delivered upon the condition that it was to 
be deeded back to my wife if nothing was obtained in judgment 
against said Baker, Brewster and Rice by the county or state. The 
deed was in no event to be an absolute sale to Baker, Brewster and 
Rice, or either of them, but was delivered to them by my wife and 
myself as a mortgage on the property, and was accepted by them 
on delivery with the distinct understanding that it was only a mort- 
gage to secure them against the loss of any money they might be 
compelled to pay by reason of having become sureties for me on 
my official bond as tax collector of Harris county. I know the 
facts that I testify about, because I made the negotiations and trans- 
acted the business connected with the matter. Baker, Brewster 
and Rice did not pay any consideration for the property, neither 
did they, or either of them, ever agree to pay anything or give any- 
thing in consideration therefor. Nothing was ever said about a 
consideration of any kind. They have never paid any consideration 
since the deed was executed.” 

The first assignment of error which raises the question of the 
sufficiency of the evidence to sustain the verdict, in view of the dis- 
position which will be made of the case, will not be considered. 

The second assignment of error calls in question the correctness 
of acharge given at the request of the defendants, which was as 
follows: “ No representations made by Davis to his wife to induce 
her to sign the deed in controversy are binding on the defendants, 
unless the representations so made were in accordance with the agree- 
ment or understanding between Davis on the one side, and Baker, 
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Brewster and Rice on the other, as to the purpose and object of the 
deed, or unless they authorized him to make such representations, 
If, therefore, you believe, from the evidence, that Mrs. Davis wag 
induced to sign the deed by the representations of her husband that 
it was but a mortgage, or intended to operate only as a mortgage, 
you will find for the defendants, unless you further believe, from the 
testimony, that it was so understood and intended by’ Davis, Baker, 
Brewster and Rice before Davis made such representations to hig 
wife, or that he was authorized by them to make such representa. 
tions to her.” 

Under the evidence in the case, we are of the opinion that the 
court erred in giving the latter part of this charge; for the same 
would preclude the jury from considering the intent, understanding 
and purpose of the parties at the cime the deed was delivered, un- 
less Mrs. Davis was induced to make the deed, intending it as, and 
believing it to be, a mortgage, in consequence of representations made 
to her by her husband in accordance with a prior agreement between 
him and the defendants; or unless they authorized him to make 
such representations to the wife prior to the time he may have made 
them. 

This instruction practically made the character of the instrument 
to turn upon the intention of the defendants and the husband, prior 
to the execution and delivery of the deed, and prior to the time the 
husband may have made representations to the wife which influ 
enced her to execute the deed. 

This was not the true inquiry. The real question was: with what 
intent did Davis and wife execute the instrument, which was not 
completed until its delivery, and with what intent did the defend. 
ants receive it? 

If it was delivered and received with an intention and understand- 
ing between the parties that it should only be a security for the 
debt of Davis, then that is its true character, whatever contrary 
intention the defendants and Davis may have had prior to the 
time the instrument was delivered. 

If there was no agreement between the defendants and Davis 
that the conveyance, although absolute in form, was to be in effect 
but a mortgage, and if there was no authorization by the defend- 
ants to Davis to represent to his wife that the instrument should 
be but a mortgage, yet, if he so represented to her, and she, relying 
upon such representation, executed the deed understanding and in- 
tending it to be only a mortgage, and it was afterwards delivered to 
the defendants by the husband, they having knowledge at the time 
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of the delivery that the wife only intended and understood it to be 
a mortgage, then mortgage it is; and the defendants could not, in 
such case, be heard to claim any other character for the paper. The 
testimony of Davis tends to show that the deed was delivered to 
and accepted by the defendants with a distinct understanding be- 
tween them and Davis and wife that it should only be a mortgage. 

Whatever may have been the prior agreement between Davis and 
the defendants, it was subject to alteration up to the time of the de- 
livery of the deed, and the mutual intention of the parties at that 
time must give character to the instrument. 

The charge of the court, given without request, was a fair and 
clear presentation of the case to the jury under the evidence, and 
what effect the charge given at request of defendants may have had 
upon the jury, we cannot know, for it was in conflict with the 
charge which the court had actually given, and withdrew most 
probably from the jury’s consideration one of the most important 
inquiries in the case. 

The court did not err in refusing to give the charge referred to in 
third assignment of error. 

For the error of the court in giving the charge requested by the 
defendants, the judgment is reversed and the cause remanded. 


XEVERSED AND REMANDED. 
[Opinion delivered March 9, 1883.] 





James Hawkxrys et At. v. Toros. C. Nye. 
(Case No. 1535.) 


1. OrpER oF survEY.— Where the county surveyor had been appointed to make a 
survey, it is irregular for the judge in vacation to issue an order of survey also to 
another surveyor. But where both surveyors made surveys and testified, it will 
not be presumed that such irregularity prejudiced the result. 

2. H. claimed under the older title, conveying part of the Duke league, commencing on 
the bank of Lake Austin, at the northwest corner of said league, thence running 
down the border of said lake, with the meanders thereof, to a place where 
stands a mesquite tree, on the bank of the Jake where the water comes up to the 
bluff about one hundred yards, more or less, below the lower end of the rush flat 
which borders said lake around or under tue bluff, being the lower mesquite tree 
below said lower end of said rush flat; thence running eastwardly parallel, etc., 
containing two thousand acres, more orless. N. claimed, under recent purchase 
from the heirs of Duke, all the unsold part of the Duke league, and brought the 
suit. The mesquite tree had ceaved to exist. The contention being as to the 
boundary line between H. and N., held, 

(1) That the case depended on fixing the true locality of the — tree. 
Vou. LIX—7 
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(2) The defendant H., being in possessiun, the burden of establishing that lo- 
cality and the line to be run from it rested upon the plaintiff, without which he 
could not recover. 

(3} The charge of the court, that if the objects of said second call had not been 
by the evidence “reasonably identified, you will so say; and in that event you 
will find for defendants two thousend acres of land, beginning at the northwest 
corner of the Duke league, on the lake, and following the call in the Duke deed 
so as to make two thousand acres, and for N. all the land south of said two 
thousand acres,”’ etc.; and the verdict of the jury being that they were not able to 
identify the objects of the second call, and found for H. two thousand acres, and 
for N. the remainder south of the two thousand acres, was erroneous, and was 
the fixing of an arbitrary line by the court, not the one agreed to by the parties in 
the first sale by Duke, and was not justified by the uncertain estimate of quantity 
contained in that deed. 

(4) There being evidence as to the actual location of the mesquite tree, it was 
the province of the jury, from all the evidence, to find where it stood; and it was 
not necessary to find, after a lapse of nearly forty years, ali the objects called for 
in the deed; such objects having been called for to designate at that time where 
the tree was to be found. 

3. The evidence did not justify any charge in behalf of defendants on limitation. 


Appeat from Matagorda. Tried below before the Hon. Wm. H. 
Burkhart. 

Nye brought suit, alleging a grant to Thomas M. Duke, in 1830, 
of a league of land. Sales made thereof by Duke, giving metes and 
bounds, to Hardeman, four hundred acres, July 23, 1839; to Shep- 
pard, two thousand acres, more or less, July 21, 1842; to Van Dorn, 
1842, five hundred and thirty-one, and in 1850, four hundred and 
thirty acres, making three thousand three hundred and sixty-one 
acres, leaving a balance of the league, one thousand one hundred 
and seven acres, which plaintiff bought from heirs of Duke, Decem- 
ber 24, 1880, lying south of the part sold Sheppard, but how much 
on either side of Canoe bayou could not be known except by survey. 
That defendants owned the Sheppard and Hardeman parts of said: 
league, and had ejected plaintiff from said one thousand one hun- 
dred and seven acres. Prayed to order survey of the Sheppard tract, 
and if the objects called for and mentioned in the deed from Duke 
to Sheppard, that is, the mesquite tree, bush, ete., on the lake, can- 
not be found or identified with reasonable certainty — and he specially 
alleged that they cannot be so found or identified,— that defendants 
be adjudged to have two thousand acres and no more under said 
deed, and plaintiffs recover remainder of said league. Prayed for 
establishment of plaintiffs’ title, for partition and general relief. 

The call in the deed from Duke to Sheppard, as set out in the 
petition, out of which the controversy arose, is as follows: 

“Commencing on the bank of said lake [Austin] or creek, at the 
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northwest corner of said league, etc., thence running down the 
border of said lake or creek, with the meanders thereof, to a place 
where stands a mesquite tree or bush, on the bank of said lake or 
creek where the water comes up to the bluff about one hundred 
yards, more or less, below the lower end of the rush or rush flat or 
marsh which borders said lake around and under the bluff, said 
mesquite tree or bush being the lower mesquite tree or bush below 
said lower end of said rush or marsh.” Thence running eastwardly 
parallel, ete. 

The defendants answered by demurrers, general and special; gen- 
eral denial and not guilty. Denied that the second corner called 
for in the deed was impossible to find or be identified with reason- 
able certainty. Whilst the mesquite tree or bush has disappeared, 
the lake, bluff, rush flat or marsh, etc., have always been well known 
and recognized objects in that locality, and the corner was at or 
near the point where the lower line of said league strikes said take. 

Sale by Duke to Sheppard was a sale in gross, embracing all the 
land in the league within the lines specified. 

The corner was well known to Duke, and all parties claiming 
under him, or could have been known with any diligence, and had 
been acquiesced in, and suit to question or assail said boundaries, or 
any excess contained, was a stale demand and barred bv limitation 
of three, five and ten years. Alleged adverse and peaceable posses- 
sion of the land within said boundaries and pleaded limitation of 
three, five and ten years. 

The verdict of the jury was, that they had not been able to iden- 
tify the objects of the second call in the deed from Duke to Shep- 
pard, and they found for the defendants two thousand acres of land, 
beginning at the northwest corner of the Duke league on the lake, 
and following the calls in the Duke deed so as to make two thousand 
acres, and for the plaintiff all the remainder of the land south of the 
two thousand acres on Canoe bayou, amounting to seven hundred 
and ninety-one acres; and the court gave judgment therefor, making 
the plot of the surveyor, Schley, a part of the judgment, showing 
the land of the respective parties. 


Ballinger & Mott, for appellants, cited Urquhart v. Burleson, 6 
Tex., 511; Bolton v. Lann, 16 Tex., 116; Robertson ». Mosson, 26 
Tex., 248; Stafford v. King, 30 Tex., 271; Welder v. Hunt, 34 Tex., 
46; Smith v. Russell, 37 Tex., 255; Phillips ». Ayres, 45 Tex., 605-607 ¢ 
Jones v. Schutz, 47 Tex., 582; Booth v. Upshur, 26 Tex., 64; Wait’s 
‘Act. & Def., 714, and references; 1 Greenl. on Ev., § 301, and note; 
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Broom’s Legal Maxims, 629; Pilkinton v. State, 19 Tex., 214; Bil- 
lard v. State, 30 Tex., 367, 373; Conner v. State, 34 Tex., 659; 
Mitchell v. Burdett, 22 Tex., 633; Tyler on Boundaries, 30, 120, 123, 
182; Preston’s Heirs v. Bowman, 2 Bibb, 497; 8S. C., 6 Wheat., 582; 
Dalton v. Rust, 22 Tex., 154-5; Smith wv. Fly, 24 Tex., 345; O’Con- 
nell v. Duke, 29 Tex., 312; 3 Washb. on Real Prop., 402, and refer- 
ences; Chipman vw. Briggs, 5 Cal., 76; Newsom v. Pryor, 7 Wheat., 
7; 3 Pet., 92; Williamson v. Simpson, 16 Tex., 442; Welder v. Car- 
roll, 29 Tex., 333; Lohff v. Germer, 37 Tex., 550; Storer v. Free- 
man, 6 Mass., 441; Van Deusen v. Tanner, 12 Pick., 532; Preston 
». Bowman’s Heirs, 2 Bibb, 494; Harris v. Doe, 4 Blackf., 369; Lewis 
v. Lewis, 4 Oregon, 177; City Bank v. Kent, 57 Ga., 283; Smith », 
Grimes, 43 Iowa; Rockford, ete., R’y Co. v. Coulton, 67 LIl., 398; 16 
Tex., 92; 28 Tex., 665-6; Yates v. Shaw, 24 IIl., 367; Morton », 
Folger, 15 Cal., 279, 280, and cases cited; Evans v. Hurt, 34 Tex., 
113; Hurt ». Evans, 49 Tex., 316; Note to 15 Am. Dec., 628; Ed- 
rington v. Kiger, 4 Tex., 89; Davidson v. Edgar, 5 Tex., 492; Long 
». Steiger, 8 Tex., 460; Allen v. Brown, 11 Tex., 520; Rowe », 
Collier, 25 Tex. Sup., 252; Moore v. Anderson, 30 Tex., 224; Hunni- 
cutt v. Peyton, 102 U. 8.; Smith v. Tucker, 25 Tex., 594; Jones », 
Leath, 32 Tex., 329; Hodges v. Easton, 8. C. U. S., October Term, 
1882; Central Law Journal, February 2, 1883, p. 88; Sedgwick & 
Wait on Trial of Titles to Land, §§ 497, 502; Clay v. White, 1 
Munf., 162; Harrisburg v. Crangle, 3 Watts & S., 462; Hagey ». 
Detweiler, 35 Pa. St., 409; Nolan v. Sweeney, 80 Pa. St., 77; 
Munger v. Grinnell, 9 Mich., 544. 


Pearson & MeCamly, for appellee, cited Abbott’s Trial Ev., p. 699, 
sec. 11; Davis v. Mason, 4 Pick., 156; Rules District Court, 57, 58, 
59; Coleman v. Smith,°55 Tex., 257; Johnson v. Crawl, 55 Tex., 
571; De Garea v. Galvin, 55 Tex., 58; Clayton v. McKinnon, 54 
Tex., 206; Stafford v. King, 30 Tex., 271; Welder ». Hunt, 34 Tex., 
46; Phillips ». Ayres, 45 Tex., 607; Preston’s Heirs v. Bowman, 2 
Bibb, 493; Pearson v. Baker, 4 Dana, 321; Gray v. Burke, 19 Tex., 
232; Ratcliff v. Baird, 14 Tex.,48; Albright v. Penn, 14 Tex., 290; 
Farquhar v. Dallas, 20 Tex., 200; Powell v. Haley, 28 Tex., 55, 56; 
Fowler v. Waller, 25 Tex., 701; Whitehead v. Foley, 28 Tex., 268; 
Hagerty v. Scott, 10 Tex., 525; Stroud v. Springfield, 28 Tex., 665; 
Evans v. Hurt, 34 Tex., 113; 1 Greenl. Ev., sec. 145. 


Svayton, Associate Justice.— The appointment of the surveyor 
Schley, in vacation, pending the appointment of the surveyor Hard- 
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man, was an irregularity, which, however,most probably did not 
affect the merits of the case, for both surveyors made surveys and 
testified in the case, and it is not likely that, under such cireum- 
stances, either party was prejudiced by the action of the court. 

The third, fourth and fifth assignments of error raise the material 
questions in the case. 

The appellants claimed title to the land in controversy through a 
deed made by Duke, the original grantee of the land, to S Sheppard, 
executed on the 12th of July, 1842, and the appellee claims under a 
deed made by the heirs of Duke to him for the unsold portion of 
the grant, made December 24, 1880, and the controversy is as to 
the true southern boundary of the land conveyed by Duke to 
Sheppard. 

The description of the land, in so far as this question is concerned 
in that deed, is as follows: “C ommencing on the bank of said lake 
[Austin] or creek, at the northwest corner of said league, etc., 
thence running down the border of said lake or creek, with the 
meanders thereof, to a place where stands a mesquite tree or bush, 
on the bank of said lake or creek where the water comes up to the 
bluff about one hundred yards, more or less, below the lower end of 
the rush or rush flat or marsh which borders said lake aronnd and 
under the bluff, said mesquite tree or bush being the lower mesquite 
tree or bush below said lower end of said rush or marsh.” Thence 
running eastwardly parallel, etc. And the deed purported to con- 
vey “two thousand acres, more or less.” 

There was much evidence tending to show that the mesquite tree, 
bluff and open waters between the margin of the lake and the rush 
flat or marsh was at the place claimed by the appellants to be the 
point on the lake described in the conveyance from Duke to Shep- 
pard as the southern boundary of the land conveyed to Sheppard, 
and the parties all admitted that the mesquite tree named in the 
deed had ceased to exist. 

The appellee having bought only the unsold portion of the Duke 
grant, the proper determination of the case depended upon fixing 
the true locality of the mesquite tree. 

The defendants being in possession, the burden of establishing 
that fact rested upon the plaintiff. Preston’s Heirs v. Bowman et al., 
2 Bibb, 497; 6 Wheaton, 582. 

After properly instructing the jury as to the rights of the respect- 
ive parties, if the southern line of the land sold by Duke to Shep- 
pard was established, the court instructed the jury as follows: “If 
the objects of said second call have not been by the evidence reason- 
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ably identified, you willso say; and in that event, you will find for 
defendants two thousand acres of land, beginning at the northwest 
corner of the Duke league on the lake, and following the call in the 
Duke deed so as to make two thousand acres; and for Nye, all the 
land south of said two thousand acres on Canoe bayou.” 

The defendants asked the following charge, among others: “ It 
is for you to determine, from the evidence, whether the place where 
the two thousand acre line as surveyed strikes the lake was the 
place described in the deed from Duke to Sheppard, of date 21st 
July, 1842, or whether the second call in said deed was located at 
the bluff below, or at what point on said lake said corner in said 
deed was located.” This charge was refused. 

The verdict was: “ We, the jury, with the evidence brought before 
us, have not been able to identify the objects of the second call in 
the deed from Duke to Sheppard. We find for the defendants two 
thousand acres of land, beginning at the northwest corner of the 
Duke league on the lake, and following the calls in the Duke deed 
so as to make two thousand acres, and for the plaintiff all the re- 
mainder of the land south of the two thousand acres on Canoe 
bayou, making seven hundred and ninety-one acres.” 

Judgment was rendered in accordance with the verdict. 

It was not contended that the mesquite tree called for as the 
southwest corner of the land conveyed by Duke to Sheppard did 
not exist at the time the deed was made, and the true inquiry to be 
made was as to its true locality at the time the deed was made; for 
from that point a line run eastward, parallel with the upper line of 
the grant, constituted the. southern line of the land which the de- 
fendants owned, through the deed made to Sheppard. 

North of that line, wherever it was, the plaintiff could recover 
nothing; and as before said, the burden of establishing that line 
rested upon him, and in the absence of such evidence as would en- 
able the jury to determine its true locality, taking into considera- 
tion the rules applicable to the proof necessary to entitle a party to 
a verdict in civil causes, he was not entitled to recover. 

The charge of the court authorized the jury, if there was not 
that amount of evidence which would enable them to say where 
the true line was, to establish a line without evidence, and to adopt 
one arbitrarily upon a matter gf description in the deed from Duke 
to Sheppard, as to quantity of land intended to be conveyed 
thereby, when the parties to that deed had not undertaken to make 
the quantity of land thereby conveyed a matter descriptive of the 
land conveyed; for they had estimated it, not at two thousand 
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acres, but at two thousand acres more or less, thus evidencing that 
neither of the parties to that deed were willing to make area mat- 
ter descriptive. If they could not do so, the court surely was not 
authorized, as matter of law, to inform the jury that, in the absence 
of sufficient proof to enable them to determine where the true line 
was, they might establish a line without reference to where the par- 
ties themselves had established it, and this upon language in the 
deed which the parties had not made matter of description certain 
in any respect. If quantity had been stated with certainty in the 
deed, that would have been a fact which, among the other matters 
of description in the deed, the more certain not having been found, 
the jury might have looked to for the purpose of enabling them to 
determine where the true boundary was: but even in such case the 
court could not have instructed the jury to find the line at the point 
where the quantity would be given. 

The charge, in effect, said to the jury, if vou cannot, from the 
evidence, tell where the true corner is, then your duty is performed, 
and it is only left to you to incorporate my judgment into your 
verdict as to where the line shall be; and I tell you that it is at that 
point at which a line, run parallel to the upper line of the league, 
will embrace between such line and the upper line of the league two 
thousand acres of land. ; 

The verdict of the jury bears evidence that it is not the deliberate 
result of their judgment upon the evidence, influenced, as in civil 
cases it ought to be, by the preponderance of evidence. 

In addition to this the charge seems to contemplate that it was 
necessary for the jury to be satisfied as to the locality of all the 
objects made descriptive of the second corner. The tree was made 
the corner by the deed, and the other objects called for were only 
intended to describe the place at which the true corner would be 
found; and whether any of those objects could be found after a 
lapse of about forty years was unimportant, if otherwise the true 
corner could be identified. 

The charge, in other respects, seems to have been carefully drawn, 
but the giving of the charge considered will require the reversal of 
the judgment. The charge asked and refused would have presented 
the true issue to the jury. The bill of exceptions taken to the ex- 
clusion of a part of the testimony of the witness Tom, does not 
show the ground of the objection to it, and hence cannot be consid- 
ered. 

It is not perceived that a charge upon the statute of limitation of 
three years could have been of any advantage to the defendants, 
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for if the deed from Duke to Sheppard did not cover the land in 
controversy they had no such title as would support it; and if that 
deed did cover the land their title was good through the deed. 

The same is true of the defenses of limitation of five and ten 
years, in so far as the parties relied upon the Sheppard deed to sup- 
port limitation for either period. If, however, they relied upon 
these defenses under the deeds from Sheppard to Herbert and Haw- 
kins, and from Herbert to Hawkins, then the court did not err in 
refusing to give the law applicable to five years’ limitation, which 
was the only one asked upon either of these defenses, for the 
record does not show that such proof was made as would be neces- 
sary to support that defense. 

The judgment, for the reasons indicated, is reversed and the 
cause is remanded. 

RevERSED AND REMANDED. 


[Opinion delivered March 9, 1883.] 





L. L. Lanrer v. R. M. Perryman er At. 
(Case No. 1269.) 


1. StaTEMENT or FaActs.— A statement of facts will not be examined on appeal 
when it is filed after the expiration of the period allowed for its filing by an order 
entered during the term. Asaresult of sucha filing, the supreme court could not, 
in this ease, determine on the correctness of the rulings of the district judge on 
points raised in biils of exceptions, in refusing instructions asked, or in the main 
charge of the court. McGuire v. Newbill, 58 Tex., 314; Ross v. McGowan, 58 
Tex., 603; Tarlton v. Daily, 55 Tex., 92; Bast v. Alford, 22 Tex., 399; Pfeuffer ov. 
Maltby, 54 Tex., 454; Smith v. Tucker, 25 Tex., 594, and Frost v. Frost, 45 Tex., 
325, cited and followed. 

2. TRESPASS TO TRY TITLE— SECOND acTion.— In trespass to try title the plaint- 
iff has a right to bring his second action (art. 4811), though the judgment in his 
first suit was rendered after the code took effect, if rendered in a suit commenced 
before that time. 

3. Brut or excertions.— A bill of exceptions which was rejected by the presiding 
judge when presented by counsel, with his refusal to sign indorsed, and returned 
to counsel having the preparation of bills of exception in charge, will constitute 
for some purposes a part of the record, if filed promptiy during the term by the 
counsel to whom it was returned by the judge. 

4. Evipence.— It would seem that where the genuineness of an original deed was 

admitted by the party to the suit, who made the original and was charged with 

its custody, the deed being afterwards substituted by a judgment of the court, and 
the issue being one of fraud and collusion as to the true date of the substituted 
deed, the fact that a correct copy thereof had been taken by some one, whether 
it was duly recorded and acknowledged or not, was proper to go to the jury. 
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5. Practice — Bint oF ExcEPTIoNs.— The proper practice, when the. duty is im- 
posed on the judge to prepare a bill of exceptions, is to set forth in it the sub- 
stance of the bill tendered by counsel; the fact of its tender to him, and his 
presentation thereof to the adverse party or counsel, if it was presented, with 
their objections, if any; also the fact that he pointed out the corrections he re- 
quired to counsel tendering the bill; that he had indorsed his refusal to sign on 
the rejected bill, with all other facts necessary to a full understanding of the facts. 
It should state fully the grounds of objection taken to the admission or rejection 
of evidence, and if the objection was general, and for no cause stated, the bill 
should so specify. 

6. Parties — JupGmMEntT.— While it is not clear that a judgment creditor who has 
purchased the defendant’s land under his judgment is a necessary party to a 
suit brought to establish and substitute a deed to another from the judgment 
debtor, antedating his judgment, under the acts of April 14, 1874, and July 13, 
1876 (General Acts 1876, pp. 45-47), he is undoubtedly a proper party, and, if 
not made a party, would not be bound by the judgment substituting the deed, 


Arreat from Liberty. Tried below before the Hon. Edward 
Hobby. 

Action of trespass to try title brought by appellant to recover two 
tracts of land in Liberty ‘county, Texas. On the 10th day of 
August, 1874, Lanier Bros. & Co. recovered a judgment in the dis- 
trict court of Liberty county against R. M. Perryman, one of the ap- 
pellees, for the sum of $3,411.58. On the 2d day of October, 1874, 
execution was issued upon that judgment to the sheriff of Liberty 
county. The court-house and all the records were burned. Shortly 
afterwards suit was brought to substitute the destroyed judgment, 
which was done by a decree rendered August 21, 1875, and on the 
4th of November, 1875, execution issued upon the substituted judg- 
ment and was levied upon one-third of a league of land, known as 
the Edward B. Jackson one-third league, and about one thousand 
four hundred acres out of the south half of the Amos Green league, 
as the property of R. M. Perryman, the defendant in the execution. 
It was sold by the constable on the 7th day of December, 1875, that 
being the first Tuesday of the month, in the town of Liberty, after 
being advertised as required by law, and purchased by Wharton 
Branch for the sum of $110. 

Afterwards, on the 23d day of October, 1876, a pluries fi. fa. was 
issued on that judgment, and was levied upon a portion of the south 
haif of the Amos Green league, containing about five hundred and 
fifty acres, being the balance of R. M. Perryman’s interest therein. 
Levied upon as the property of R. M. Perryman, and after having 
been advertised, was sold according to law on the first Tuesday in 
January, 1877, and bought by Wharton Branch; deeds were duly 
executed to the purchaser and placed on record. In February, 1879, 
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Branch conveyed the lands to the plaintiff, L. L. Lanier, who 
brought suit for the possession of the same and to remove a cloud 
that it was alleged had been cast over the title to the lands. A} 
leging that one Joseph Richardson had recovered a judgment against 
R. M. Perryman on the 19th day of March, 1878, substituting a 
deed, from said Perryman to said Richardson for said lands, claiming 
to have been destroy ed, together with the records of Liberty county, 
on the burning of the court-house in 1874, which judgment was ren- 
dered by default, and by collusion between said Richardson and 
said Perry man; that the deed purporting to be established never 
was executed, and that the judgment was so obtained for the pur. 
pose of putting a cloud upon plaintiff’s title. That if said Perry. 
man ever made any deed to said Richardson, it was made after the 
date of the judgment of Lanier Bros. & Co. was obtained, and had 
become a valid lien upon the land, and was so made to hinder, delay 
and defraud his creditors, and that the judgment was obtained for 
the same unlawful purpose; praying for citation and judgment, and 
for a decree canceling the judgment rendered in cause No. 1278, 
on the 19th day of March, 1878, and removing all clouds from the 
title, and for possession, damages and costs. 

Defendants answered separately by general demurrer, plea of not 
guilty, and general denial. 

The plaintiff offered in evidence a certified copy of a deed 
from RK. M. Perryman and wife to Joseph Richardson, but not 
acknowledged, purporting to convey a part of the Amos Green 
league to Joseph Richardson, dated in 1873, which was objected to 
by the defendants and their objections sustained. R. M. Perryman 
testified that he executed the deed offered in evidence, and filed it 
in the office of the clerk without acknowledging it; also that he did 
not remember its date. 

Plaintiff also offered in evidence a copy of the notice and schedule 
in bankruptcy of W. W. Perryman to prove that the defendant did 
not claim any interest in the E. B. Jackson tract, which was objected 
to by the defendant and the objection was sustained. 

Plaintiff also read in evidence a deed from the sheriff of Liberty 
county to E.G. Thompson, dated in 1871, for one thousand and 
eighty acres of the E. B. Jackson tract, and proved by R. M. Perry- 
man that he purchased the E. B. Jackson tract from E. G. Thomp- 
son, and the judgment rendered August 10, 1874, of Lanier Bros. & 
Co. v. R. M. Perryman and the issuance of execution thereon, and 
the levy and sale of the lands under the levy of the execution. W. 
W. Perryman testified that he was present at the sale made by the 
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sheriff, and that E. G. Thompson purchased the land and took the 
deed in his own name, but that it was purchased on joint account, 
and that he never had any deed from Thompson and did not give 
these lands in his schedule in bankruptcy. Never saw the deed from 
E. G. Thompson to Rt. M. Perryman. 

Other facts are stated in the opinion. 


F. Barnard, for appellant. 
Davis & Sayles and £. B. Pickett, for appellees. 


West, Assocrare Jusrice.— There was in this case an order, en- 
tered during the term, authorizing the statement of facts to be filed 
within ten days after the adjournment of court. This event oc- 
eurred on the 10th of April, 1880. The statement of facts was not filed 
until the 23d of April, 1880. The order entered below, being thus 
disregarded in this respect, this statement contained in the record will 
not be examined by this court. McGuire v. Newbill, 58 Tex., 314; 
Ross v. McGowan, 58 Tex., 603; R.S., art. 1379. In the absence of 
such a statement, this court cannot in this case determine whether 
the district judge ruled correctly or not in reference to the different 
points raised in the bill of exceptions on file. Tarlton v. Daily, 
55 Tex., 92; Hutchins v. Wade, 20 Tex., 7; McMahon v. Rice, 
16 Tex., 335; Lewis v. Black, 16 Tex., 652; McCarty v. Wood, 
42 Tex., 39; Fulshear v. Randon, 18 Tex., 275; Cottrell v. Tea- 
garden, 25 Tex., 317; May v. Ferrill, 22 Tex., 340. 

For the same reason the action of the court in refusing certain 
instructions asked by appellant cannot now be re-examined. Bast 
y. Alford, 22 Tex., 399; Pfeuffer v. Maltby, 54 Tex., 454; Arm- 
strong v. Lipscomb, 11 Tex., 649; Cannovan v. Thompson, 12 Tex., 
247. 

Nor can the alleged errors that are claimed to exist in the main 
charge of the court be now examined. Smith v. Tucker, 25 Tex., 
594; Frost v. Frost, 45 Tex., 325. 

There being, then, no matter in the record properly presented, so 
that it can be here inquired into, the judgment of the court below 
must necessarily be affirmed; and this would properly conclude the 
case, but, owing to the nature of the suit brought, we deem it proper 
to add something more. 

This is an action of trespass to try title, instituted before the 
enactment of the Revised Statutes, and is therefore a case in which 
the appellant has the right to bring a second action. R. S., art. 4811; 
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Hall v. Wooters, 54 Tex., 231. For this reason we deem it proper, 
without intanding to make an authoritative and final disposition of 
any of the questions, to call attention to some of the matters in ref 
erence to the case disclosed by the present record, with a view 
to facilitate its more speedy disposition in the event of a second 
trial. 

The trial was had after the Revised Statutes were in force. ]t 
appears that the counsel disagreed as to what should be contained 
in the statement of facts. On the last day of the term, the court 
entered an order extending the time for filing the statement of faets 
to the utmost limit allowed by the statute. R.S., art. 1379. On the 
19th of April, 1880, the presiding judge seems to have completed, 
the preparation of the statement of facts, which it became his duty 
to prepare when the counsel were unable to agree. RK. S., art. 1378. 
This, instead of being filed on that day or the two next succeeding 
days, did not reach the clerk’s hands until the 23d day of April, 
Whether this delay was caused by the action of the judge, who 
until nearly the last moment still had the statement of facts in his 
possession, or resulted from the negligence of counsel or of the clerk, 
or from some accident or inadvertence, we cannot determine. The 
judge also refused to sign the bills of exceptions prepared and ten- 
dered him in time by the counsel for the appellant, on the ground 
that they were not correct. 


This refusal of the court is called to our special attention, and is 
made the ground of the ninth assignment of errors, as follows; 
“The court erred in refusing to give a bill of exceptions during the 
trial of said cause, and in failing at the time to make a proper 
memorandum thereof, and in afterwards refusing to sign the bill of 
exceptions prepared by plaintiffs counsel, and in giving a bill of 
exceptions which does not show the ruling of the court upon all the 
questions ruled upon by the court adversely to the plaintiff.” 

On the last day of the term the judge signed and filed a bill of 
exceptions setting forth the matters excepted to correctly, accord- 
ing to his recollection on the subject. Whether the original bills of 
exceptions prepared by appellant’s counsel were submitted by the 
judge to the adverse party or his counsel, or whether the supposed 
errors in the original bills were pointed out by the judge to the 
counsel who drew them, with a view to their correction, the record 
is silent. R.S., art. 1364; Firebaugh v. Ward, 51 Tex., 409; Hous 
ton v. Jones, 4 Tex., 170. The record is also silent as to whether 
the judge indorsed thereon his refusal to sign the original bills of 
exception presented to him (R. S., art. 1366), and returned them, as 
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the law required him to do, to the counsel having the preparation of 
the bills of exception in charge. 

We are inclined to the opinion that such rejected bills, so indorsed, 
would constitute, for some purposes, a part of the record, if filed 
promptly during term time by the counsel to whom they were re- 
turned by the judge. The bill of exceptions as filed by the judge 
seems to be somewhat imperfect and incomplete in reference to the 
admission of the evidence of the witnesses Hardin and Davis, in fail- 
ing to show upon what ground their evidence was objected to. We 
must presume, however, from this bill that the counsel below ob- 
jected to the evidence without stating any ground of objection 
whatever, if this presumption in favor of the bill of exceptions can 
be indulged in the absence of the appellant’s rejected bill. 

The bill also shows that appellant ofered in evidence a copy of a 
deed from the appellee R. M. Perryman and wife to Joseph R'chard- 
son, dated in 1873, and that the appellee objected to its introduc- 
tion. The precise ground of the objection made by appellee is not 
stated, but the judge gives in the bill the reasons why he excluded 
it, The bill of exceptions does not clearly show that the appellee 
urged any of these objections to it when it was offered in evidence. 
The genuineness of the original of this copy appears to have been 
admitted by the maker, and either he or his co-appellee, Mrs. Rich- 
ardson, were charged in law with its custody. The fact, at all 
events, that such an original deed did at one time exist, and that a 
correct copy of it had been taken by some one, whether it was duly 
recorded and acknowledged or not, would seem to be in itself a fact 
proper to go to the jury, for what it was worth, on the issue of 
fraud and collusion between the Perrymans and Richardson, as to 
the true date of the deed substituted by the judgment of the court, 
which was claimed to be dated 1st of August, 1874. 

The rejected statement of facts, which is signed by the judge and 
certified as correct, discloses that on the trial the appellant, in fact, 
made quite a number of other objections to the introduction of evi- 
dence, which were apparently overruled by the court, and which do 
not appear in the bill of exceptions prepared by the judge. Whether 
all of these objections were afterwards waived by appellant and 
purposely omitted from his rejected bill of exceptions, or were all 
in fact contained in that bill, we are unable to say with certainty. 

The introduction in evidence of the judgment of March 19, 1878, 
purporting to substitute the alleged lost deed of August 1, 1874, 
from R. M. Perryman to Joseph Richardson, appears to have been 
objected to. The ground of objection is not given in the statement 
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of facts, and the fact that any objection was made at all is not mep. 
tioned in the bills of exception. This proceeding was had under 
the act of 14th April, 1874, and the act of 13th July, 1876. Gen, 
Laws, p. 45. This judgment of substitution had never been record 
and in other respects it may have been liable to objection. Yet if 
the appellant contented himself with a general objection and they 
waived that, he could not expect the relief to appear of record jg 
any way to be noticed. 

The testimony also of S. R. Perryman, as it appears from the 
statement of facts, in reference to whether or not there was 
collusion between Richardson and R. M. Perryman in substituting, 
by the judgment of the district court, the deed of 1st of August, 
1874, seems to have been objected to on the trial by appellees, and 
the objection sustained. What was the ground of the objection, if 
any, or why it was sustained, does not anywhere appear in this 
record as now made up. He could not testify as to what passed 
between the plaintiff Richardson, his client in that suit, and himself; 
but he was not attorney for, or capable in any way of acting in that 
suit for, the defendant R. M. Perryman, and we know of no reason 
that would forbid him from giving evidence as to what passed 
between him and the defendant R. M. Perryman, if in fact anything 
did pass, growing out of that suit, that was relevant to the issue or 
likely to throw any light on the issue of fraud and collusion raised 
by the pleadings. 

It would seem to be the better and the safer practice, where the 
duty is devolved, as in this case, on the judge of preparing the bills 
of exception, to conform in every respect strictly with all the re 
quirements of the statute. It would always be better for the bill 
prepared by the judge to show the substance of the bill that was 
originally tendered to him, as well as the fact of its tender and of 
his having presented it to the adverse party or his counsel, where 
that was the fact, with their objections, if any; also the facts of his 
having pointed out the necessary corrections desired to the counsel 
who prepared the bill; that he had also indorsed the fact of his refusal 
to sign on the rejected bill, together with such other facts in con 
nection with the preparation of the bill as might be deemed neces 
sary to have the matter fully understood. The bill should also state 
fully the grounds of objection that were taken at the time to the 
admission or rejection of evidence. If, however, as a matt er of fact, 
the objection was made without stating any special ground, it 
would be best for the bill to show fully that the objection offered 
and passed on by him was a mere general objection. A clear state 
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ment of all these matters will place the revising court in full pos- 
session of all the facts necessary to enable them to pass intelligently 
upon the points thus presented. 

The action of the court, too, in refusing all the instructions asked 
by appellant, on the ground that there was no evidence at all before 
the jury, in any form, going in any manner to show collusion and 
fraud between Richardson and Perryman, seems to be in effect de- 
termining in a great measure the nature and character, if not the 
weight due to the evidence that was offered to the jury in support 
of the issues to be tried. 

There seems in fact to have been before the jury the evidence of 
the witness Cameron, which in some sort, at least, more or less, tended 
toshow that the substituted deed was not lost, but might still possibiy 
bein existence. There was also the evidence of the witnesses Minter 
and Branch, tending certainiy to some extent to show that no such 
deed as that of the date of Ist of August, 1874, ever existed. There 
was also in evidence proof tending to contradict the testimony of 
these witnesses. 

There was also in evidence two certified copies of the original pe- 
titions filed in cases Nos. 1250 and 1251 of Richardson v. Perryman, 
that appeared to have at least some bearing on the real question in 
the case, which was as to whether or not the deed of R. M. Perry- 
man to Joseph Richardson did actually in truth exist prior to the 
11th of August, 1874, the date of the judgment under which appel- 
lant claimed. The appellant, it would seem, in any aspect of the 
case, was entitled to have this evidence submitted to the jury, ae- 
companied with a proper instruction, on the subject of fraud and 
collusion. 

In the motion for new trial the fact is disclosed under oath that 
during the progress of the trial the point was made that the land 
in suit was not properly described in the original petition. This 
objection was probably raised during the argument of the cause. 
The description is not as full as it ought to ty and now, under the 
Revised Statutes, in addition to a proper description of the locus in 
quo, the character and extent of the plaintiff's claim, and interest, 
it seems, should also be set out. R.S., art. 4786. If Jane Richard- 
son be not the sole heir and devisee of Joseph Richardson, it would 
seem as if such heirs or devisees were also necessary parties defend- 
ant. KR. S., art. 1202. 

We-do not deem it proper, at present, to say more with reference 
to the acts of 14th April, 1874, and 13th of July, 1876 (General 
Laws of 1876, pp. 45-47), further than that it is not clear that the 
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judgment creditor, Lanier, would have been, under the facts of the 
case, a necessary party to the suit to substitute the alleged deed of 
August 1, 1874. He would undoubtedly, however, have been g 
proper party; but it would seem that not being made a party at all, 
he is in no way bound by that judgment. 

Nor should it prevent him from demonstrating by proof, if he 
can, that the original deed sought to be substituted did not bear the 
date of Ist August, 1874. To give that judgment such an effeet 
would seem to be to give more weight to the judgment of substi. 
tution than would be accorded to the original deed itself if offered 
in evidence. 

The act of July 13, 1876, is practically incorporated in the Re 
vised Statutes (arts. 4886, 4287 ef seq.). It has never yet, we be 
lieve, undergone judicial scrutiny, or received, so far as we are 
aware, judicial interpretation. 

As to the effect and scope of this act, see Report of Commission. 
ers to Revise the Laws, January 1, 1879, p. 30; Bispham’s Principles 
of Equity, part 3, ch. 3, p. 419; sec. 467, and authorities cited in 
note (3); Adams’ Eq., 166; 1 Story’s Eq. Jur., sec. 84 et seq. 

We do not deem it necessary to do more than to allude to the 
facts disclosed in the record, as to the nature and character of the 
supposed title of W. W. Perryman toa part of the land in suit. 
If the apparent title to this land was in fact, as the evidence tends 
somewhat to show, in R. M. Perryman, and the appellant purchased 
without any notice of the supposed claim or equities of W. W. Per. 
ryman in the land, the appellant would seem, under such a state of 
facts, to present some claim to be heard on account of his equity, as 
an innocent purchaser for value without notice. 

Without giving any further or more definite expression to our 
views as to the law applicable to the facts of the case, we conclude 
that the judgment below must stand, as we have not in this record 
the means before us of passing upon the merits of the case. The 
judgment is affirmed. 


AFFIRMED. 
[Opinion delivered March 9, 1883.] 
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Hovusron Country v. E. B. Dwyer er At. 
(Case No. 1286.) 


. Taxation — Suretres.— The act of April 22, 1871 (Pasch. Dig., p. 1605), did not 
operate as a release of the securities on the bond of a collector of taxes for the 
amount of school tax collected after that date, under a bond executed under the 
act of 1870; nor did the action of the county court, in directing suit for a specific 
sum against the officer and his sureties, preclude the county from recovering the 
true amount due. 

. Practice.—A judgment of the district court will not be reversed because of errors 
in the charge, if from the whole record it appears that the jury was not misled by 
it, and the final result was in no way affected by such charge; following Arm- 
strong v. Lipscomb, 11 Tex., 654; Hollingsworth v. Holshousen, 17 Tex., 47, and 
other cases. 

3. Practice.— In a suit against a tax collector and the securities on his official bond, 
for failing to pay over money collected as such, it should be shown that the tax 
collector received the tax rolls from the proper authorities, and that they were in 
his hands for collection. When he thus receives them, he is justly chargeable 
with the whole amount of the rolls. The burden is then, and not before, on the 
collector to show that he has collected and paid over, or to show lawful gxcuse for 
his failure to do so. Cordray v. The State, 55 Tex., 141; Swan v. The State, 48 
Tex., 121; Shaw wv. The State, 43 Tex., 359; Allbright ». The Governor, 25 Tex., 
695, and other cases, cited and followed. 


Arprat from Houston. Tried below before the Hon. W. D. Wood. 

Suit brought by Houston county against appellees, on the official 
bond of defendant Dwyer, as sheriff during the years 1870, 1871 and 
1872, to recover the amount of school-house taxes which had been 
levied by the county court and by the board of school directors of 
the county on the assessed values of taxable property for those 
years, and which it was alleged Dwyer, as sheriff, had collected and 
failed to pay over or account for. Prayer for judgment with inter- 
est and costs, or in the alternative that if the court should be of 
opinion that a county court order, appended to the petition, was 
binding on the parties, or estopped plaintiff from recovering what- 
ever sum of money might be shown to be due, then prayer for the 
amount declared by the county court to be due, with interest thereon 
and costs, and for general relief. 

The appellees pleaded: 1st. A general denial. 2d. Want of au- 
thority in the county of Houston to sue in her name, except for the 
amount declared by her county court to be due, as shown by the 
exhibit to petition, ete. 

Verdict for the defendants; judgment accordingly. 


S. A. Miller, for appellant. 


No brief for appellee on file. 
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West, Assocrare Justice.— The action of the court in charging 
the jury that the effect of the act of the 22d of April, 1871, was to 
work a release of the sureties of the appellee Dwyer from liability 
for any default of his after the date of that act is assigned as 
error. .The charge of the court, too, to the effect that the judgment 
and action of the county court, had under the provisions of the act 
of February 10, 1874 (General Laws, ch. 8, p. 5), was to prevent a 
recovery of any greater amount than the sum of two hundred and 
forty-seven 82-100 dollars ($247.82), then ascertained as the amount 
due, is also assigned as error. 

From the examination we have made of the questions raised by 
these two assignments of error, we are inclined to the opinion’ that 
they are both well taken. We do not believe that the effect of the 
act of the 22d of April, 1871, was to release the sureties after that 
date, nor do we think the action of the county court, under the act 
of February 10, 1874, would prevent appellant from recovering the 
true amount due by appellees. In the view, however, which we have 
taken of the case, these misdirections of the court become immaterial. 

It has always been the rule of this court, from the beginning, not 
to reverse a case because of an error of the court in its charge, if it 
appears from the whole record that the jury were not misled by it, 
and that the final result has in no way been affected by this errone- 
ous action. Armstrong v. Lipscomb, 11 Tex., 654; Hollingsworth 
v. Holshousen, 17 Tex., 47; Carter ». Eames, 44 Tex., 547, 548; 
McDonald v. Hancock, MSS. Case of 1845, cited in Alexander’s 
Digest, p. 296. 

The jury found by their verdict that the proof failed to show 
that appellees were indebted, in any amount whatever, to appellant. 
This issue was fairly and fully submitted to the jury in the charge 
of the court, and it is quite evident from the record that the verdict 
of the jury was the result of the failure of appellant to make the 
necessary proof of indebtedness on the part of appellees. In order 
to fix the liability of appellees, it was necessary, in addition to the 
facts shown, to prove something more than was done in this case. 
It should, at the least, have been shown that the appellee, Dwyer, 
received the rolls from the proper authorities, and that they were in 
his hands for collection. The pleadings put this very matter in issue 
and the proof failed to sustain the allegations of the petition. See 
authorities cited below. 

The appellant’s whole evidence consisted of the sheriff’s bond, 
the order of the county court asserting his indebtedness to be two 
hundred and forty-seven dollars and eighty-two cents ($247.82), and 
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a deposition of the comptroller stating his opinion, as gathered from 
the records of his office, as to the amount of the assessed values of 
property in Houston county for the years 1870, 1871 and 1872. In 
addition to this, it was admitted that the several levies of taxes 
were in fact made by the county court and board of school directors 
for Houston county, as stated in the pleadings of appellant. This 
was not sufficient evidence to make out appellant’s case. In order 
to show the failure of appellee to collect and pay over, which acts 
constitute the alleged breach of appellee’s bond, it should have been 
shown by proof to the jury that the proper assessment rolls for the 
years named were placed by the proper authorities in the hands of 
the sheriff for collection. When this is done, he is then at once 
justly and properly charged with the whole amount of the rolls, 
and the burden is then (and not before) upon him to show that he 
has actually collected the amount stated in the rolls, and paid the 
same over, or to show a lawful excuse for his failure todo so. This 
the court in substance charged the jury. 

The theory of the appellant was entirely different, and it was by 
this different idea that the introduction of testimony was regulated. 
The appellant supposed the fact that the rolls were placed in ap- 
pellee’s hands, and the amounts due on the roll, were judicially 
known to the court and jury. 

The confessed failure of the appellant to prove the fact of the 
collection and non-payment is shown in the charge asked by appel- 
lant and evidently relied on for a verdict in the case. 

The court was asked to charge the jury that the court had judi- 
cial knowledge that the ordinary tax rolls of Houston county for 
the years named in the petition came to the hands of the appellee, 
Dwyer, for said years. In other words, the court and jury were, 
without proof, presumed to know that the assessment rolls for the 
years named were properly made out, and their amount, and that 
they were all in due time placed in the hands of the sheriff. The 
court was also asked to charge the jury that this presumption not 
only was that the rolls had passed into his hands, but that also he 
had collected whatever amount it was his duty to collect, under 
the existing laws, in the absence of proof to the contrary. 

It is evident that there was an entire absence of proof to show 
the appellees liable for any amount, and hence the other errors of 
the court complained of became immaterial; for had the court, on 
these matters, charged the law with entire accuracy, the result 
would have been the same, owing to the failure of appellant to 
prove to the satisfaction of the jury the facts from which the liabik 
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ity of appellees, and the amount of it, could be ascertained. Swan ». 
The State, 48 Tex., 121; Cordray v. The State, 55 Tex., 141; Shaw 
wv. The State, 43 Tex., 359; Burnett v. Henderson, 21 Tex., 590; 
Highsmith v. The State, 25 Tex. Sup., 139; Allbright v. The Gov- 
ernof, 25 Tex., 695; Lockhart v. The City of Houston, 45 Tex., 317; 
Morris v. The State, 47 Tex., 593. 
The judgment is aflirmed. 
AFFIRMED. 


{Opinion delivered March 13, 1883.] 





Tue H., E. & W. T. R’y Co. v. R. P. Syetiina. 
(Case No. 1347.) 


2. Mistake.— Though a stated account will ordinarily be held conclusive between the 
parties, yet when their condition has not been so altered by the settlement made, 
or attempted, as to render it inequitable, the account may be reopened and cor- 
rected, on account of mistake, omission, accident, fraud or undue advantage. 

2. Conrracr.— When in the performance of a contract for work its stipulations are 
deviated from by mutual agreement of the contracting parties, the contract prices 
govern, if applicable; but if the deviation relates to extra work not provided for in 
the contract, the party performing the work may recover on a quantum meruit. 

3. PRACTICE IN SUBMITTING SPECIAL IssuEs.— The statute (R. 8., 1830-1333) does 
not contemplate that in a case where many issues are involved, one single issue 
may be submitted; but on the contrary, when a special verdict is taken, it should be 
on all the issues necessary to a proper judgment on the whole case. 

4, ASSIGNMENT OF ERRORS.— An assignment of errors as follows: ‘‘ the court erred in 
not granting a new trial; the evidence did not warrant a finding in excess of 
$7,500,’ is too general to entitle the appellant to an examination in the supreme 
court of complicated and contested accounts. 

5. Auprtor.— The appointment of an auditor is so entirely within the discretion of 
the district court, that a refusal to make such an appointment would only be revised 
on appeal, if at all, when a gross abuse of discretion is shown. 


Apprat from Harris. Tried below before the Hon. James Mas- 
terson. 
The opinion sufficiently states the case. 


Hutcheson & Carrington cited on the conclusiveness of the ac- 
count stated, Horan v. Long, 11 Tex., 232-3; Barlow v. Ocean Ins. 
Co., 4 Met., 270-6; Bennett v. Paine, 5 Watts, 261; McDaniels v. 
Rutland, 3 Williams, 230; 1 Story’s Eq., secs. 149, 151; Good ». 
Herr, 7 Watts & Serg., 253; Moore »v. Fitzwater, 2 Randolph, 442; 
White & Tudor’s Lead. Cas., in Eq., vol. 2, part 2, p. 1704. 

On plaintiffs right to recover for additional cost of construction, 
they cited Dubois v. Del. & Hud. Can. Co., 12 Wend., 334, and 15 
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Wend.; 87; Merrill v. Ithaca & O. R. R. Co., 16 Wend., 586; Cham- 
berlain v. Scott, 33 Vt., 80; Adams v. Woonsocket Co., 11 Met., 
327; Hayward v. Leonard, 7 Pick., 180; Gonzales College v. Me- 
Hugh, 21 Tex., 259; Sedgw. on Meas. Dam., pp. 263-4, 274, titles 
“Deviation by Consent,” “ Extra Work,” and “ Quantum Meruit;” 
Hollinsead v. Mactier, 13 Wend., 276. 


Baker & Botts and Chas. Stewart, for appellee. 


Stayton, AssocratE Justice.— This suit was brought by R. P. 
Snelling against the appellant to recover a balance due on two 
accounts, one between appellant and Harper & Snelling, a firm of 
which he was a member, and which had been dissolved by the death 
of Harper; Snelling claiming a recovery in his individual capacity, 
by virtue of a transfer from the legatee and executrix of Harper. 
This Harper & Snelling claim was for the construction of forty 
miles of appellant’s road, in divisions of twenty-five, and ten, and 
five miles. The other account was for the construction of fifteen or 
fifteen and a half miles more of the road by the plaintiff Snelling 
himself, being the ten remaining miles of the fifteen mile contract 
of Harper & Snelling undone at Harper’s death, and five or five and 
a half more miles then constructed by Snelling. Plaintiff set out 
lengthy itemized account. 

Defendant pleaded the general issue. It also pleaded that at 
the death ‘of Harper a full and complete settlement was had between 
it and R. P. Snelling and Mrs. Harper of all these matters and 
accounts up to the fortieth mile of the road, embracing all the items 
of debit and credit up to that time, which it had fully complied 
with and satisfied by paying Mrs. Harper the amount due her, 
$10,824.40, and passing up to Snelling’s credit on its books, as 
agreed, the balance due him then of $3,481.57, he remaining with it 
as a contracter, and undertaking to do the work himself from then 
on. It also pleaded a long itemized account of payments and offsets 
to plaintiff’s account, claiming to have paid him in full. 

The plaintiff denied that there had been such settlement as was 
alleged by the defendant, and alleged that if it should be found that 
there had been a settlement, that in the settlement various items of 
the account sued on had been omitted by mistake from the settlement. 

There was much testimony introduced by the respective parties as 
to whether or not there was any settlement made after the death of 
Harper, and if so, as to whether matters embraced in the account 
sued upon were embraced in that settlement. This testimony was 
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conflicting. After submitting to the jury the question as to whether 
. or not there had been such a settlement as was set up by the defend- 
ant, the court instructed the jury: “If you find, as the defendant 
claims, that the Harper settlement, as it is called in the testimony, 
was intended by the parties to be a full settlement of all matters as 
between Ilarper & Snelling on the one hand, and the railroad com- 
pany on the other, up to that date, yet if you further believe from 
the evidence that Harper & Snelling had done other work, or fur- 
nished other material, which were not brought into that settlement, 
and ‘were not discussed in it, but were forgotten or overlooked by 
the parties, then, to the extent of the value of such other work or 
material, the plaintiff is entitled to recover in this suit.” 

The giving of this charge is assigned as error. This charge in ef- 
fect informed the jury that if, by mutual mistake of the parties, 
items of account sued upon in this cause were not brought into that 
settlement, then the same might be considered by them. 

This charge is believed to have stated the rule applicable to the 
case correctly; for while it is true that a stated account will be held 
conclusive between parties where no fraud or mistake is shown, 
“but if there has been any mistake, or omission, or accident, or 
fraud, or undue advantage, by which the account stated is vitiated, 
and the balance is incorrectly fixed, a court of equity will not suf- 
fer it to be conclusive between the parties, but will allow it to be 
opened and re-examined.” Story’s Equity, 523. 

In this case it does not appear that the condition of the parties 
had in any manner been so altered by any settlement made, or at- 
tempted to be made, as to render it inequitable or oppressive upon 
either party to consider the accounts between them, as in some 
cases it is found to be, where vouchers have been surrendered, or 
other evidence of the true state of the accounts have been ren- 
dered inaccessible. 

Harper & Snelling having contracted to construct fifteen miles 
of the defendant’s road, which had been located, surveyed and pro- 
filed, for the gross sum of $47,600, the same being from the end of 
the first thirty- five miles of road to the end of the fiftieth mile, and 
five miles of the road which they had thus contracted to construct 
having been completed upon the lines contemplated by the parties 
at the time the contract was made, prior to the death of Harper, 
Snelling contracted to complete the remaining ten miles in accord- 
ance with the original agreement made between the railway com- 
pany and Harper and himself. 

After that agreement was made by Snelling, the railway company 
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changed the line of its road for the ten miles remaining to be con- 
structed, and upon this new line, at the direction of the company, 
Snelling constructed the road, which he alleged required a greater 
expenditure of labor, material and time than would have been requi- 
site to construct the road over the line contemplated by the con- 
tracts,-and for this he sought extra compensation. 


There was evidence tending to show that it was more difficult 
and expensive to construct the road where constructed, than it 
would have been on the line originally contemplated, and with ref- 
erence to which the contract was made. There was, however, some 
conflict of testimony upon this question, and the court charged the 
jury as follows: “ As to what has been termed the ‘lump’ contract, 
you are charged that if you believe from the evidence that Harper 
& Snelling agreed with the defendant to construct its road from the 
thirty fifth to the fiftieth mile for $47,600, on a line then established 
by defendant, and known to Harper & Snelling, then defendant 
had no right afters ards to change that line, without their consent, 
so as to materially increase the cost of construction above what it 
would have been on the old line. And if you believe that Harper 
& Snelling built the first five miles under that contract before 
Harper's death, and that Snelling then contracted to complete the 
lump contract for the same sum, less the cost of the first five miles, 
as the parties had agreed on, then the defendant had no right to 
change the line of location, without Snelling’s consent, so as to ma- 
terially increase the cost. And if you believe defendant did so 
change the line without Snelling’s consent, and that said change cost 
Snelling more to construct the road than it would have cost him to 
construct it on the old line, then he is entitled to recover in this suit 
such additional cost.” 

The giving of this charge is assigned as error. 

If the line of the road was changed after the contract was made, 
and Snelling was requested to construct it upon the new line, and 
did so, the law would imply an agreement to compensate him for 
such additional cost of construction as the new line imposed, in the 
absence of some agreement to the contrary. 

But in case of such deviation from contract, by consent, which 
completion upon the new line by the contractor, without protest, 
would seem to imply, it would seem that the original contract, so 
far as can be, should regulate the price for the work; and that when 
this cannot be done in reference to the whole work, that then, as to 
extra work, the contractor would be entitled to recover upon a 
quantum meruit. 
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The rule is thus stated by Mr. Field: “In cases of deviation from 
the stipulations of the original contract by mutual agreement be- 
tween the parties, the contract prices govern, so far as they are 
applicable, or so far as the work can be traced, according to the 
stipujations of the original contract; but if extra work is done not 
provided for in such contract, and to which its provisions as to 
prices cannot be applied, the employee may recover therefor as on 
a quantum meruit. A deviation by consent may be treated asa new 
contract so far as the deviation is concerned, and a modification in 
that respect where the circumstances require it.” Field on Dam- 
ages, 343. The same rule in effect is laid down by Mr. Sedgwick. 
Sedgw. on Meas. Dam., 470. 

The work to be executed under the contract for a gross sum con- 
sisted of a multitude of things; in fact, of all those things neces- 
sary to be done to properly construct the road over the designated 
line; and although it would be very difficult, perhaps, to contrast 
with exact accuracy the work necessary to be done on the line, had 
in view when the contract was made, with that necessary to be done 
upon the line adopted, yet, considering the magnitude of the work 
to be done, it seems to us more reasonable to hold that the parties 
intended that the contract which they had made should regulate 
the rights cf the parties, in so far as it could be made applicable, 
rather than that the parties intended the work entire, upon the new 
line, should be done without reference to any contract at all, and 
that they should be remitted to an implied contract as to the whole 
work. 

The inquiry then arises as to whether or not the charge given, in 
effect, was more than a charge to the jury that as to extra work the 
plaintiff might recover upon a quantum merutt. 

The charge must receive a construction such as will give a reason- 
able effect to the language used in it; and although it may be subject 
to technical criticism, yet if it was well calculated to convey to the 
mind of the jury the correct rule for their guidance, and not to mis- 
lead them, then, in the absence of request for other and more 
definite instructions, it ought to be held sufficient. 

There is nothing in the pleadings or evidence which alleges or 
shows that the contractor did not have the work executed at as 
small cost as it could reasonably be done. 

The additional cost of constructing the road over the new line 
was made by the court the measure of compensation for extra work 
done thereon, 2. ¢., for work done upon that line which would not 
have been necessary upon the line originally contemplated. 
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It seems to be admitted by counsel for appellant, that, if the court 
had limited the right of the appellee to a recovery of the reasonable 
cost of the additional work rendered necessary by the change of 
line, then the charge would not have been erroneous. 

Although the word reasonable is not used in the charge, yet we are 
of the opinion that the jury could not have understood the court to 
have meant any other cost than reasonable cost; at any rate, the 
charge was correct as far as it went in this respect, and if it was 
thought that it needed explanation, the appellant should have re- 
quested such charge as was thought necessary to accomplish that 
purpose. 

The appellee was entitled to recover what the reasonable value of 
the additional work was, and that would simply be what it would 
have cost the appellant, or any other person, without extravagance 
or want of due care and skill, to have had the work done. We 
recognize the difficulty of laying down the rule as to the measure 
of compensation in cases of this kind; but looking to the pleadings 
and evidence in the case, we are of the opinion that the rule given 
in the charge of the court, it receiving a reasonable and natural 
construction, is substantially right. 

There being a controversy as to whether or not Harper and Snell- 
ing had furnished certain cross-ties for other parts of the road than 
that which they had agreed to construct for a gross sum, the 
estimates of the company’s engineers and the evidence for the 
appellee conflicting in this respect, the court charged the jury: 
“On the question of ties you are charged that the plaintiff is enti- 
tled to recover for all the ties he put into the road, unless he has 
been already paid for them; and if the estimates furnished him by 
the defendant do not show as many ties as the testimony shows the 
plaintiff furnished and put into the road; or if ties were used be- 
longing to plaintiff, and not estimated for, then plaintiff is entitled 
to recover for the difference whatever was their fair and reasonable 
value.” 

This charge is assigned as error; and it is claimed that it was a 
charge upon the weight of evidence. 

We are of the opinion that a fair and reasonable construction of 
the charge does not render it subject to the objection urged 
against it. 

The charge did not withdraw from the jury the estimates fur- 
nished by the defendant, but submitted that, with the other evidence 
in the case, to the jury, that they might determine from the whole 
evidence what the truth was; and the language of the charge bears 
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evidence that it was simply the intention of the court to instruct 
the jury that the estimates of the company or its agents of the 
number of ties was not conclusive, as by the appellant they, upon 
the trial, were claimed to be. 

The jury could not have understood the court to mean that, if 
there was any testimony tending to show that a greater number of 
ties were furnished than were shown by the estimates, then they 
would find in accordance with such testimony, but must have under- 
stood the court to mean, if there was testimony in the case which, 
to the satisfaction of the jury, showed that more ties were furnished 
than were shown by the estimates, that then they would find for 
such number as the preponderance of the testimony showed. As 
before said, charges must be given a reasonable and natural con- 
struction. 

The appellant asked the court to submit tothe jury a special issue 
as to whether or not there was a settlement of accounts between the 
firm of Harper & Snelling and the appellant after the death of 
Harper. This the court declined to do, and therein we are of the 
opinion the court did not err; for the statute does not contemplate 
that, in a case in which many issues are included, one single issue 
may or shall be submitted; but upon the contrary, contemplates that, 
when a special verdict is taken, the same shall be upon all the issues 
necessary to the rendition of a judgment upon the whole case. R. 
S., 1330-1333. 

If this were not so, the matter would be one for the sound discre- 
tion of the court, of which abuse would have to be shown to author- 
ize a revision here. | 

It is claimed that after the settlement between Harper & Snelling 
and the defendant, Mrs.-Harper could convey nothing to Snelling. 
This would be true if there had been such a settlement as was con- 
clusive between the parties; but that was one of the issues in this 
case; and if there was no such settlement, and the jury must have 
so found, then whatever right Mrs. Harper, as the sole legatee of her 
husband, had, passed to Snelling by the contract with him; and the 
fact that they had a final settlement between themselves, in which 
she may have received less than she would have been entitled to 
upon a final and full settlement with the appellant, cannot affect the 
rights of the parties now before the court. 

The court had sufficiently instructed the jury as to what matters 
they might and might not consider, if there had been a settlement 
between them, in which some matters had been omitted by the par- 
ties; and it was not error to refuse to give the charge asked by the 
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appellant in reference to one item, which may or may not have 
gone. into that settlement, if it was made. 

The ninth assignment of error is: “ The court erred in not grant- 
ing a new trial; the evidence did not warrant a possible finding in 
excess of $7,500.” 

This assignment is too general to entitle the party to an examina- 
tion by this court of the complicated and contested accounts between 
the parties, which, in the language of counsel for appellant, “ con- 
tained hundreds of items, and the evidence upon the disputed points 
was voluminous and confused, and the testimony in chief of plaint- 
iff and his witnesses was constantly addressed to proving up the 
items of the Harper & Snelling account, ignoring the settlement, 
and even the claim of settlement, keeping before the mind of the 
jury the whole of that account and its items.” 

The items of the accounts of the respective parties alone take up 
more than sixty pages of the record before us. The testimony, as 
both parties admit, is conflicting, and under such circumstances the 
verdict of the jury could not probably be set aside, even if this 
court, upon a rigid scrutiny of the evidence bearing upon the con- 
tested questions, should think that the preponderance of the evi- 
dence was against the verdict. 

It is urged that the court erred in refusing to appoint an auditor 
upon application of the appellant. It would seem to us that this 
case was one in which the appointment of an auditor would have 
been proper; but we are not advised by a bill of exceptions of the 
ground upon which the court acted in refusing to make the appoint- 
ment, and if this were a matter which this court could revise, it 
would not do so without a proper bill of exceptions. 

The appointment of an auditor is, however, within the discretion 
of the court trying the case; and a very gross abuse of such dis- 
cretion would have to be shown to authorize this court, if it could 
do so at all, to revise a ruling of the court below in refusing to ap- 
point an auditor. 

There being no such error found in the record as would justify a 
reversal of the judgment of the court below, the same is affirmed. 


AFFIRMED. 
[Opinion delivered April 9, 1883.] 
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GREENLEVE, Brock & Co. v. L. & H. Brum. 
(Case No. 1394.) 


1. Fraup — DEBTOR AND CREDITOR.— A creditor may, if he acts bona fide and with 
the sole purpose of securing his debt, receive property from an insolvent debtor in 
payment of a debt due, if the transfer be openly made, and no more property is 
taken than may be reasonably required to discharge the debt; and this although 
the creditor may know at the time of the transfer that he will prevent other cred- 
itors from enforeing their claims, and that the debtor is prompted in making such 
preference payment by motives of friendship. 

2. PurcnaserR — Fraup.— If, however, one not acreditor should purchase the prop- 
erty of an insolvent debtor, with a knowledge that the debtor intended by the sale 
to place the property beyond the reach of his creditors, such purchaser would not 
be protected as against the creditors of the insolvent, though he may have paid an 
adequate consideration. 

3. Practice — New TRIAL.— Mere preponderance of evidence against a verdict will 
not be sufficient in the supreme court to authorize the reversal of a judgment 
entered thereon. Thus, where fraud was charged, and there was evidence tending 
to establish it, a verdict which in effect determined its existence was not disturbed, 
though direct evidence negatived the fraudulent intent. 

4. Fraup.— If the agent of a creditor receives from an insolvent debtor goods in payment 
of his debt, with the secret understanding between the agent of the creditor and the 
debtor, that from future sales of the goods the creditor shall receive all money in 
excess of the amount of the debt, with a view of hindering and delaying other 
creditors, such payment would be void as to such other creditors, though the 
creditor thus receiving payment may not in fact have known of the fraudulent 
intent. The act of the agent in negotiating the settlement must be deemed in 
law the act of his principal. 


Aprprat from Milam. Tried below before the Hon. W. E. Col- 
lard. 

Leon & H. Blum brought suit against W. E. Easterwood, and 
sued out an attachment which was levied on a stock of merchandise 
amounting to $1,617.66. 

Le Gierse & Co. and Greenleve, Block & Co., by L. C. Michael, 
made claimant’s oath and gave bond under the statute to try the 
right of property. 

L. & H. Blum tendered the issue that defendants, Le Gierse & 
Co. and Greenleve, Block & Co., claimed the goods by transfer from 
W. E. Easterwood, and that said transfer was made with intent to 
hinder, delay and defraud the creditors of Easterwood; that defend- 
ants knew of this and colluded with Easterwood, and that the goods 
were subject to the levy. 

Defendants alleged that they claimed the goods by a transfer 
from Mrs. M. H. Newman and from W. E. Easterw: od to them; 
that Easterwood did business in the name of Mrs. M. H. Newman, 
and plaintiffs knew and acquiesced in this fact; that the transfer 
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was made to pay a pre-existing debt due from Easterwood to de- 
fendants of $5,200; that the goods were not worth more than 
$5,200; that they accepted the transfer in good faith, without any 
knowledge of or participation in any fraud on the part of Mrs. 
Newman or Easterwood; that it was absolute, without any reserva- 
tion or benefit to any one. 

The sheriff who made the levy valued the goods at $7,653.19. 

Judgment that the property was subject to the levy, and that it 
was transferred by Easterwood to defendants nominally in satisfac- 
tion of the claims of defendants, but in fact that there was a private 
understanding between Easterwood and the agents of defendants, 
that the excess in value or proceeds of goods over the debts of de- 
fendants should be returned to Easterwood, or that there was a 
secret trade for the benefit of Easterwood, and to hinder, delay and 
defraud the other creditors of Easterwood; that the property con- 
veyed was worth $1,000 more than the debts due by Easterwood to 
defendants; that the transfer was fraudulent and void, and that de- 
fendants had notice of the fraudulent nature of the transfer at the 
time it was made. 

Easterwood testified, among other things, as follows: “ From all 
that was said, and while we were there in the store and at the 
hotel, it was my understanding that if the goods sold by me to 
Greenleve, Block & Co.and Le Gierse & Co. should be sold for more 
than the amount that I owed them, then I was to get the surplus; 
and I also understood that the houses would be willing to allow me 
to make a settlement with my creditors. Of course, if I had not 
expected the benefit, I should not have traded with them. There 
was no price agreed upon that the goods should be taken at. They 
were to take all the goods for their debts, and if they sold for more 
than I owed them, it was my understanding that I was to have the 
surplus; and ina conversation at the hotel, Burchard (the agent who 
negotiated the settlement and transfer to Le Gierse & Co.) told me 
that the houses would pay me any surplus that there might be after 
paying their debts, and I expected them to do it.” 


H. D. & F. H. Prendergast, for appellant, cited Banfield v. Whip- 
ple, 14 Ala., 13; Gray v. St. John, 35 Ill, 223; Walden vw. Murdock, 
23 Cal., 551; Young v. Dumas, 39 Ala., 60; Chase v. Walters, 28 
Iowa, 460; Bears’ Estate, 60 Penn., 430; Crawford v. Austin, 34 
Md., 51; Ford v. Williams, 3 B. Mon., 557; Gregory v. Harrington, 
33 Vt., 241; Brown v. Smith, 7 B. Mon., 364; Cureton v. Doby, 10 
Rich. (S. C.) Eq., 414; Bump on Fraud. Con., 186-188. 
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McLemore & Campbell, also for appellant, cited, in addition, 
Wright v. Linn., 16 Tex., 42; Howerton v. Holt, 23 Tex., 59; Bald- 
win v. Peet, 22 Tex., 716, 717; Hunt v. Butterworth, 21 Tex., 138; 
Leitah v. Hollister, 4 Comst., 211; Heidenheimer Bros. v. J. D. 
Braman, MSS. Sup. Ct. Texas, January, 1882; Shirras v. Caig, 7 
Cranch, 34. 


Scott & Levi, for appellees, cited Moseley v. Gainer, 10 Tex., 395; 
Edrington v. Rogers, 15 Tex., 188; Hancock v. Horan, 15 Tex., 510; 
Linn v. Wright, 18 Tex., 318; Humphries v. Freeman, 22 Tex., 45; 

» Ray > Oo.. 95 Tex. § 295: Weisicer v. Chis 
c ° re os me As og me c je 

Garahy v. Bayley & Co., 25 Tex. Sup., 295; Weisiger v. Chisholm, 
28 Tex., 780; Weisiger v. Chisholm, 22 Tex., 725; Hughes v. Roper. 

? 5 ’ > ’ 
42 Tex., 116; Peiser v. Peticolas, 50 Tex., 638; Edmundson ». Siilli- 
man, 50 Tex., 106; Van Bibber v. Mathis, 52 Tex., 409; Cox ». 
Miller, 54 Tex., 27; Van Hook v. Walton, 28 Tex., 59; Twyne’s 

b b] ; » J 

Case, 1 Smith’s Lead. Cas.; Bryant v. Kelton, 1 Tex., 419. 


Srayton, Assoctate Justice.— This cause was before this court at 
the last term and an opinion was given reversing and remanding 


the cause. A motion for rehearing was filed and granted. 

The motion was based upon the grounds: 

1st. That the court was in error in regard to the law of the case. 

2d. That the evidence in the court below was sufficient to support 
the finding. 

It was contended on the former argument of the cause, as at the 
present term, that the fact that the appellants were bona fide cred- 
itors of Easterwood would not protect them in a purchase of goods 
to pay their respective debts, unless the facts attending the purchase 
would have protected a purchaser not a creditor; this proposition 
was not at the former hearing, and is not now, recognized as the law. 

The right of a creditor to receive property from an insolvent 
debtor in payment of a debt due to him, if the same be openly done, 
and more property is not taken than is reasonably necessary to pay 
the debt, although the creditor may know at the time he so re- 
ceives the property that he will thereby prevent other creditors 
from enforcing their claims, and although the creditor may know 
that the debtor is prompted to give to him the preference through 
motives of friendship, is recognized ; such reception of property, how- 
ever, must be bona fide, i. e., for the sole purpose of securing the 
debt, and not with intent to cover up any part of the property or 
its proceeds for the benefit of the debtor to the prejudice of other 
creditors. 15 Tex., 188, 506. 
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A purchaser not a creditor who should buy the property of a 
debtor, however adequate might be the consideration which he paid, 
with a knowledge that it was the intention of the debtor by the sale 
to put the property beyond the reach of his creditors, would be a 
mala fide purchaser and entitled to no protection as against cred- 
itors. 

The rehearing was granted under the belief that perhaps too rigid 
and literal a construction had been placed upon the facts, and that 
due weight had not been given to the circumstances; and that 
this induced the holding that the evidence was not sufficient to 
sustain the finding of the court below. 

Neither the finding of a court nor of a jury w vill be set aside if 
there be evidence to support it, although this court may be of the 
opinion that the preponderance of the evidence tends to a different 
conclusion. The reasons for this rule have been so often stated that 
a repetition of them now is unnecessary. 

The question in this case was as to whether or not the conveyances 
were made with intent which the law deems fraudulent. The court 
below held that there was a secret understanding between the 
agents of the appellants and Easterwood, that the excess, over the 
debts due to the appellants, of the proceeds of the goods, should 
be held for Easterwood, or that there was a secret trade for his 
benefit, and this with intent to hinder, delay and defraud his other 
creditors. If this was true, the conveyances were void as to his 
other creditors, even though the appellants may not have partici- 
pated in the intent, for what their agents did in negotiating the 
transfers must be deemed, in law, their acts. 

The evidence in this class of cases must come largely from the 
persons who are concerned in the transaction, and circumstances 
have to be looked to, and in many cases be given a weight to which 
they would not be entitled in a different class of cases. 

In this case the circumstances under which the conveyances were 
made, coupled with the precedent business relationships of the parties, 
and the subsequent indication of willingness to restore the goods 
to Easterwood if he could make an advantageous settlement with his 
creditors, together with the fact that Easterwood evidently under- 
stood that he was to have an interest in the proceeds of the goods 
in the event there was more than sufficient to pay the debts due to 
the appellants, which may have been the result of contract between 
him and the agents of the appellants, or of acts intended and calcu- 
lated to induce that belief, although this is denied, were evidence of 
such intent as the law declares will render the sales invalid. 
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It is true that the direct evidence negatives any wrongful intent, 
and there may in fact have been none; yet those were matters for 
the court below to consider in connection with all of the circum- 
stances of the case. 

One of the agents who negotiated the transfers did not testify 
upon the trial; what effect his failure so to do, in a case where all 
the facts should be fully shown, may have had in the determination 
of the case by the court below, we are unable to tell. 

Without entering into a consideration of the testimony in detail, 
we are of the opinion, upon a review of the case, as we were when 
the rehearing was granted, that, in the former disposition of the 
case, due weight was not given to all the circumstances of the case 
which tended to show that the transaction was not what it professed 
to be from the direct testimony, and that there was evidence, the 
weight of which was for the determination of the court that tried 
the case, tending to show that the transfers were invalid; and in 
such case the disposition of the case made by the court below will 
not be disturbed. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered March 13, 1883.] 





G., C. & 8. F. Ry Co. v. Jerusna Donanoo er At. 
(Case No. 1590.) 


1. DEED BY HUSBAND CONVEYING EASEMENT ON THE WIFE'S LAND.— The case of 
T. & P. R’y Co. v. Durrett et al., 57 Tex., 48, which holds that the husband has 
no power to convey a perpetual easement on land the separate property of the wife 
cited and followed. 

2. DAMAGES FROM OVERFLOW OF WATER.— If a railway company so constructs its 
road-bed and ditches as to divert surface water from its usual and ordinary course, 
and shall cause, by its embankments or ditches, such water to be conveyed to a 
particular place and thereby overflow land which, before the construction of the 
road-bed, did not overflow, the company will be liable to the land owner for such 
injury. Nor does the fact that the owner, across whose land the road-bed was con- 
structed without her consent, while the work was progressing, failed to notify the 
company that she would claim damages, restrict her remedy to a recovery of the 
value of the land appropriated as a right of way. 

o. Practice.— The fact that a judgment did not afford all the relief to which a party 
may have been entitled will constitute no ground for reversal, where no objection, 
is made to the form of the judgment prior to the filing of assignments of error. 

4. CoNSTITUTION CONSTRUED.— A right of way cannot be obtained by a railway 
company across land not belonging to it, until it has been paid for, or its payment 

secured by a deposit of money. 
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5. DepicaTion — Rieut or way.— The payment of a judgment establishing a right 
of way in a railway company bars the right of the former owner of the land to 
an action based on the proper use by the company of the right of way, and oper- 
ates as a dedication of the right of way, with all its incidents, to the uses to whieh 

ythe company have applied it. 


Error from Johnson. Tried below before the Hon. Jo. Abbott. 

Suit by Jerusha Donahoo, joined by Henry Donahoo, her hus- 
band, against plaintiffs in error to recover damages; first, for the 
appropriation by plaintiff of the right of way for its road, about 
one hundred by eighteen hundred feet of ground, over her lands, 
against her consent; and second, for flooding about thirty acres 
of land adjacent to its road-bed by reason of the unskilful con- 
struction of its road-bed and the failure of the company to provide 
sufficient drainage for conducting the surface water away. For the 
first alleged injury she claimed $500 and for the second $2,000. 

General exception by plaintiff, general denial, and a special answer 
setting up a deed to right of way from Henry Donahoo, husband 
of Jerusha Donahoo, defendant in error, in which she did not join; 
want of notice of her title to the land; that the company had ex- 
pended a large sum of money in building its road upon the land, 
and that defendants knew the company was on said land building 
its road and assented thereto, and were thereby estopped. 

There was a trial, verdict and judgment against plaintiff for $500. 
Motion for new trial was made and overruled. 

It was conceded by plaintiff on the trial that the land described 
in defendants’ petition, of which the right of way appropriated by 
the company was a part, was the separate property of defendant 
Jerusha Donahoo, a married woman, Henry, Donahoo being her 
husband; and that she refused to join him in making the deed. 

The deed purporting to grant the right of way to plaintiff was 
prepared for the signatures of two persons; it was presented to 
Henry Donahoo for his signature by Walter Gresham, acting for 
the company, and others, securing the right of way for the com- 
pany, on the 16th of September, 1880; was signed by him alone 
and, on the same day, filed for record in the office of the clerk of 
the county court; was afterwards recorded by the clerk, and set 
forth as a matter of defense in its pleadings, and introduced by the 
company in evidence on the trial of the cause in the court below. 

Jerusha Donahoo refused to sign the deed, and at the time it was 
signed by Henry Donahoo, Mr. Walter Gresham suggested that 
they go to the house and get her to sign it, when he was ; informed by 
Henry Donahoo that she would not agree to sign it. 

Vor LIX — 9 
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The witnesses who testified on behalf of defendants in error 
stated that the road enters the Donahoo land at its southwest corner 
and passes off near its northwest corner, severing from the tract 
about eight acres; that the topography of the ground adjoining and 
surrounding the right of way over the land, except towards the 
south and southeast, is such as to form natural water-sheds, down 
which the water flows till it reaches the road-bed and ditches of the 
company’s road, by which it is diverted from its course, and thence 
sweeps along the line of the road for several hundred feet from the 
south towards the north, and for several hundred yards from the 
north towards the south, meeting and concentrating on the right of 
way on said land in such force and volume as to submerge a large 
area, estimated by the witnesses to be from ten to thirty acres; that 
this overflow is caused by the construction of plaintiff's road across 
the land, and that the company had not provided suflicient drainage 
to carry off the water. 

The evidence further showed that only a portion of this water 
came on the Donahoo premises during rainfalls, before the road was 
built, when it was dispersed so uniformly as not to collect in vol- 
umes sufficient to overflow, while a large portion, which is now 
thrown upon the land by the road-bed, never came within its bor- 
ders, but sought other natural outlets and ways of escape. 

The value of the whole tract, at the time of the appropriation, 
was estimated by Donahoo to have been $40 per acre; with railroad 
on it, $25 per acre; by Watson, its market value at the time of tak- 
ing was put at $35 or $40; by Young it was estimated at $40 or $50. 


De Berry & Smith, for plaintiff in error, on estoppel, cited Will- 
jams v. Chandler, 25 Tex., 11; Dunham w. Chatham, 21 Tex., 248; 
Love v. Barber, 17 Tex., 318; Scoby v. Sweatt, 28 Tex.,731; Burle- 
son v. Burleson, 28 Tex., 416. ’ 

On liability of the wife for fraud: Howard v. North, 5 Tex., 300; 
Cravens v. Booth, 8 Tex., 249. 


W. F. George and J. M. Tall, for defendants in error. 


Srayron, Associate Justice.— This action was brought by Jerusha 
Donahoo, joined by her husband, to recover damages for injury to 
land, her separate property, by the construction of the defendant’s 
railway thereon; she alleging not only the unauthorized use of her 
land for the railway, but also that the railway was so constructed 
a8. to cause her land to be overflowed and thereby rendered less val- 
uable for agricultural and other purposes. 
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The railway claims the right to use the land, which is admitted to 
be the separate property of Mrs. Donahoo, under a conveyance of 
the right of way made by her husband alone, against her wish. 

Thesconveyance from the husband to the railway differs in no 
material respect from that which was considered by this court at the 
last Austin term, in the case of The Texas & Pacific Railway Co. ». 
Mary A. Durrett e al., 57 Tex., 48. 

In that case it was held that the husband had no power to convey 
a perpetual easement on land, the separate property of the wife, as 
is sought to be done in this case. The reasons for the holding are 
given in that case, and seeing no reason to doubt the correctness of 
the rule therein laid down, it is unnecessary further to consider that 
question. 

The charge of the court in reference to the duty of a railway 
company so to construct its railway, over land which it has the legal 
right to occupy, as to prevent the overflow of contiguous lands by 
water which would not flow upon the land but for the leads or 
drains caused in the construction of the road, is as favorable as the 
defendant could have asked, even if it had not been a i or 
possessor without right. 

After instructing the jury that a railway company will not ordi- 
narily be responsible for damage resulting from the flow of surface 
water, and that it was the duty of such company to construct all 
necessary culverts,to permit the draining of the roadway, the court 
instructed the jury as follows: “ But you are instructed that if, by 
reason of the construction of the road-bed and ditches, the surface 
water be diverted from its usual and ordinary course, and by means 
of embankments or ditches such surface water is conveyed to any 
- particular place and thereby overflows land which, before the con- 
struction of the road, did not overflow, the company will be liable 
to the land owner for such an injury.” This was a clear statement 
of the law applicable to the case. 

It is claimed that the plaintiff is estopped from claiming any 
damage other than the value of the land embraced in the right of 
way claimed by the defendant, fof the reason that she took no action 
to prevent the construction of the road, and because she did not 
give notice that she would claim compensation for such damage as 
she might suffer. 

The defendant asked the court to charge the jury as follows: 
“The defendant in this ease having entered on the land in question 
under a deed from Henry Donahoo, husband of plaintiff Jerusha 
Donahoo, and having constructed its railroad over the same without 
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being notified that the plaintiffs would claim damages necessarily 
resulting from the construction of said railroad over their land, they 
are now estopped from claiming any damages except for the value of 
the land embraced in the right of way one hundred feet wide; and 
you are directed to find for the plaintiffs only the value of the land 
embraced in said right of way at the time it was taken possession of 
by the defendant.” 

This charge the court refused, and this is assigned as error. 

We are not aware of any rule of law which deprives any person 
of the right to recover whatever damage such person may sustain, 
simply because the injured person remains silent, or does not indi- 
cate to a wrong-doer, while the act from which the injury is received 
is being committed, that full damage will be sought for the injury 
resulting from the wrongful act. 

It is not contended that the plaintiff did any act which misled 
or induced the defendant to do what it would not otherwise have 


done; but upon the contrary, it appears that she refused to grant 
the right of way. 


The court in effect charged the jury that the consent given by the 
husband te the occupation of the land would relieve the defendant 
from liability for other than actual damage. 

It is claimed that the court erred in permitting the husband to 
testify that the wife refused to sign the deed granting the right of 
way. We see no error in this ruling. 

The sixth, eighth and ninth assignments embrace simply the gen- 
eral propositions that the court erred in overruling the motion for 
new trial, erred in the charges given, and that the verdict of the 
jury is contrary to the law and the evidence. The motion for new 
trial embraced many grounds; the charge of the court asserted 


many legal propositions, and the verdict of the jury is founded upon 
a mass of testimony in some respects conflicting. Under such cir- 


cumstances the assignments are too general, as they point to no 


specific error to entitle the party toa revision of the matters thus 
generally assigned as error. 

It is claimed that the court should in its decree have vested 
title to the defendant in the right of way, as the plaintiff sought 
and recovered judgment for its value. There was no prayer for 
such a judgment by the defendant, nor does it appear that any 
objection was taken to the form of the judgment at any time prior 
to making of the assignments of error, and under such circumstances 
the judgment would not be reversed for this reason, even if the 
defendant had been entitled to such a judgment. 
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We are, however, of the opinion that the defendant was. not 
entitled to such a judgment. The right of way had not been paid 
for, nor had its payment been secured by a deposit of money, 
without which, under the express terms of the constitution, the 
property of the plaintiff could not be taken for a public use. Con- 
stitution, art. I, sec. 17. A judgment vesting title in the defendant 
to the right of way would have been a taking of property. 

The suit, however, was brought to recover the value of the right 
of way; the verdict under the charge of the court assesses that 
value, and the judgment establishes the right of plaintiff to it. 
A payment of the judgment will bar the right of the plaintiff to 
another action based upon the proper use by the defendant of the 
right of way, and will at least operate as a dedication of the right 
of way, with all its incidents, to the use to which the defendants 
have applied it. Soulard v. The City of St. Louis, 36 Mo., 554. 

Had the defendants paid the assessed value of the right of way 
into court, or to the plaintiffs after the verdict, or at any time prior 
to the judgment, it would have been entitled to such a judgment 
as it insists ought to have been rendered; not having done so, and 
having prosecuted a writ of error to this court to avoid, if possible, 


the judgment rendered for the value of the right of way, it has no 
just cause for complaint of the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered March 16, 1883.] 





Wiirram B. Groves v. Mary L. Warxrys Er AL. 


(Case No. 880.) 


1. Contrnvuance.— Where, more than two years after an itemized account was set up 
by defendant and sworn to, the plaintiff filed his affidavit denying its correctness, 
and this upon the eve of announcing ready for trial, a continuance of the cause 
on defendant's application, to procure testimony rendered necessary by the plaint- 
iff’s affidavit, should have been granted. 

2. EvipENCE.— One who has neither knowledge or recollection of a fact about which 
he is called to testify is not a competent witness. 

3. CoNTRACT, CONSTRUCTION oF.—A written instrument signed by the maker 
author:zed another in terms to ‘*kill all the cattle of certain ages in designated 
brands,”’ for which he was ‘to pay for same $3 per head, collecting them at his 
own expense.”’ It also authorized him to take the beeves in certain other brands 
at a price mentioned per head. Held, 

(1) That a charge which instructed the jary that the instrament was not to be 
regarded as a bill of sale of the brands therein mentioned, but merely as a power 
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given to kill out of certain stocks certain classes of cattle, was correct only as to 
those stocks out of which the party was to take only the beeves. 
(2) The meaning of the instrument being doubtful from an inspection of the 
language used, it should have been left to the jury to determine whether or not a 
sale was intended. 
4. Estoprr..— A prisoner convicted of murder sent a paper, signed by himself, to 
his two minor sisters, which affected injuriously their interest in property, with a 
request that they sign it, which they did without inspecting it, and on which the 
brother obtained $1,000 from the person who presented it to the sisters, and who 
knew of their minority at the time. In an action by the sisters to recover the 
value of the property converted, held, that they were not estopped by their signa- 
tures from asserting their right to the property. 

5. MEASURE OF DAMAGES.— The measure of damages for a wrongful conversion of 
personal property is its value at the time of its conversion, with legal interest. 

6. Limrration.— When the statute of limitations begins to run against one who, be- 
fore its bar is complete, dies, leaving minor heirs, it is only suspended for twelve 
months after his death (unless administration is begun before that time), and con- 
tinues to run against his heirs, who are not protected by minority from its opera- 
tion. 


Aprrrat from Matagorda. Tried below before the Hon. Wm. H. 
| Burkhart. 

| Suit instituted January 12, 1874, by Mary L. Lunn, now Mary L. 
Watkins, and her sister, M. E. Lunn, now M. E. Hertz, the appellees. 
They alleged that their mother, Sarah M. Lunn, died in 1864, their 
father, Josiah Lunn, in 1868, and their brother, Edwin Lunn, 
June 20, 1867; that their parents and their deceased brother owned 
} certain stocks of cattle described by their respective brands, giving 
; the number of each stock; that there had been no administration 
on the estates of any of said decedents and no necessity for any 
administration; that plaintiffs and one W. W. Lunn, their brother, 
were the only heirs of decedents; that in the spring of 1871, the 
defendant, under color of title from their said brother, W. W. Lunn, 
wrongfully converted to his own use all of the cattle, including all 
the interest of plaintiffs therein, claiming damages therefor at the 
sum of $5 per head for the alleged number of the original stocks, 
and for the increase thereof at the rate of twenty per cent. per 
annum — stating their damages on the 6th of October, 1874, at 
$21,290, with twenty per cent. per annum thereon for the increase 
from that date until the trial. 

On the 6th of October, 1874, the defendant answered by general 
demurrer, and numerous special demurrers, and to the merits 
pleaded a general denial and that plaintiffs’ suit was barred; that if 
Edwin Lunn ever owned any cattle he owned them in partnership 
with W. W. Lunn, and that W. W. Lunn had good right, as surviving 
partner, to sell them, and did, while iu possession and full control, sell 
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the same to defendant and received pay from defendant therefor; 
that Edwin Lunn died June 20, 1870, and not in 1867; that after 
the death of plaintiffs’ parents, plaintiffs became members of the 
family of W. W. Lunn, and were maintained and educated by him 
for a period of more than five years, at an annual charge of at least 
$300 each, and that if W: W. Lunn ever sold defendant any cattle 
in which the plaintiffs had an interest, the plaintiffs- received from 
W. W. Lunn in necessary supplies, etc., value many times greater 
than the value of such interest, and that it would be unconscionable 
to permit plaintiffs to recover therefor in this suit. 

That defendant furnished plaintiffs from February, 1870, to 
October, 1872, necessaries for their support to the amount of 
$155.75, which were paid for by W. W. Lunn, and that plaintiffs 
themselves made an account with defendant for necessaries to the 
amount of $301.23, and the same was paid by their order by W. W. 
Lunn out of proceeds of cattle sold defendant by W. W. Lunn, as 
shown by account, and a balance over of $50.27 was by W. W. 
Lunn’s order placed to credit of plaintiffs and tendered them by de- 
fendant, and was again tendered. 

That in the month of June, 1872, W. W. Lunn, to settle said ac- 
count for necessaries, and, as the result of a family arrangement, 
settling all matters between plaintiffs and himself in reference to 
the cattle, joined by the plaintiffs, addressed a letter or order to de- 
fendant, whereby they requested defendant to credit plaintiffs with 
the cattle in certain brands, and to credit W. W. Lunn with the 
cattle in certain brands. That at that time defendant held for cattle 
purchased of W. W. Lunn, as plaintiffs then well knew, the sum of 
about $1,000, and, acting in good faith on that order, he paidsout to 
W. W. Lunn that sum, before he had any intimation from plaintiffs, 
or any one, that plaintiffs would repudiate their acts in giving that 
order, and that he was thus led to place himself in a position in 
which great wrong and injustice would be done him, if they were 
now permitted to disavow said acts. : 

That W, W. Lunn was in possession of all the cattle for more than 
five years before the sale; that he sold certain cattle to defendant, 
evidenced by instrument in writing, copy of which was attached, and 
under which instrument defendant received all the cattle he ever 
handled in which the plaintiffs claimed an interest. That W. W. 
Lunn had the charge of herding, branding and managing the stock, 
and that if plaintiffs had any interest therein, they should account 
with W. W. Lunn for their just proportion of the charges, and that 
for this and other reasons alleged W. W. Lunn should be a party to 
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the suit, so that whatever rights he had against the plaintiffs might 
be allowed the defendant. 

That if plaintiffs, as heirs of their parents and brother Edwin, 
had any interest in said cattle, the cattle in which they had such in- 
terest was only part of the estate of decedents; that there was cer- 
tain real property belonging to the estates, and that W. W. Lunn 
had been the head of the family in looking after all their interests, 
and paid taxes and incurred other charges for the benefit of the 
property, and had sold no more thereof to defendant than would re- 
imburse him and satisfy his, said W. W. Lunn’s, interest therein, and 
that plaintiffs should be required to exhaust said interest of W. W. 
Lunn in all the property of the estate before being permitted to re- 
cover of defendant anything. 

Defendant moved ‘the court to make W. W. Lunn a party. 

The plaintiffs, by way of reply, alleged that they were minors up 
to the institution of the suit; that W. W. Lunn was insolvent, and 
that he had no interest in the property, for the value of which de- 
fendant was sued, “having sold his interest therein to defendant 
long before this suit was brought;” setting up the statute of lim- 
itations against the claim for maintenance and education, and by 
sworn plea controverting the sworn account of defendant for neces- 
saries alleged to have been furnished by him, and charging that, if 
any such were ever furnished by defendant, the same were furnished 
on the credit of W. W. Lunn. 

At the May term, 1877, the defendant’s application for con- 
tinuance being overruled, there was a trial, verdict and judgment 
for plaintiffs. 

The letter which was pleaded as an estoppel was as follows: 

“ Maracorpa, June 6, 1872. 

“Mr. W. B. Griwes: Dear Sir—Please place to the credit of 
Mary Lunn and Martha E. Lunn all cattle (in the brands given) 
received by you since the 20th day of April, 1872; and all cattle re- 
ceived by you prior to said April 20, 1872, please place to the credit 
of W. W. Lunn, and oblige ’ 

(Signed) “W, W. Lowy, 
“M. L. & M. E. Lunn.” 

Grimes stated in his testimony that Lunn, who was in prison (he 
had been convicted of murder), sent for him and requested that this 
arrangement be made, and that he had agreed upon it with his 
sisters. The instrument was then written, and signed by Lunn, who 
directed Grimes to present it to his, Lunn’s, sisters, who understood 
the matter and would sign it. As Grimes went home he met the 
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ladies and read the paper to them, stating that their brother wished 
them to sign it, and they did so. He at that time had in his 
hands nearly $1,000, which upon the faith of this paper he paid 
over to Lunn, and which he would not have paid had the paper not 
been given. 

Mrs. Hawkins stated that when the paper was presented and read 
to thein, they signed it without examining it, supposing it was 
something for their brother’s benefit, and without knowing that it 
affected their property. Grimes knew that they were minors. 


A. P. McCormick, for appellant, on continuance, cited Pasch. 
Dig., 3742. On evidence, Greenleaf on Evidence, 436, 440. On ° 
charge of court, 46 Tex., 406; 34 Tex., 564; 9 Tex., 71. 


A. B. Peticolas, for appellees, cited, on continuance, Green v. 
Crow, 17 Tex., 180; Lewis v. Williams, 15 Tex., 47. On charge of 
court, Fulton v. Thompson, 18 Tex., 287; 21 Ala.,437;1E.,L. & E, 
.506; Shepherd v. White, 11 Tex., 858; Berry v. Harnage, 39 Tex., 
649. 


Derany, J. Com. App.— There are nine assignments of error, but 
it will not be necessary to discuss them all. 

The first calls in question the refusal of the court to make W. W. 
Lunn a party. The merits of the case, we think, might be deter- 
mined without. the joinder of Lunn, and there was, therefore, no 
error in the ruling of the court. 

The second assignment is to the ruling of the court which rejected 
defendant’s application for a continuance. It was a third applica- 
tion, the cause having been continued once by the plaintiffs and sev- 
eral times by consent. The application was made upon two grounds, 
only one of which will be considered. 

On the 6th of October, 1874, the defendant had filed an amended 
answer in which he set up an itemized account against the plaintiffs. 
This account was sworn to by defendant under the act of April 2, 
1874. Acts of 1874, pp. 52-3; R.S., art. 2266. Just before the 
trial at the May term, 1877, the plaintiffs filed an affidavit in which 
they disputed’a part of this account, thus imposing upon the defend- 
ant the burden of proof. To procure the necessary testimony the 
defendant applied for a continuance, which was refused. In this, 
we think, the court erred. ; 

It is held that the filing of an amendment which operates as a 
surprise to the opposite party is a sufficient cause for a continuance, 
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provided it renders necessary the production of evidence whigh 
would not have been required if the amendment had not been filed 
Pasch. Dig., 54; Fisk v. Miller, 13 Tex., 224. Here there was a 
indeed, an amendment, but there was an affidavit which had the 
same effect, and, in our opinion, the same rule should be applied to 
both cases. 

In view of another trial it will be proper to notice the third ag 
signment, which relates to the testimony of the witness Pierce. The 
trial took place in May, 1877. The witness was called to testify ag 
to the number of cattle which ran in certain brands in 1870 and 
1871. He declared that he had neither knowledge nor recollection 
on the subject. He had not been on the range for a number of 
years, and could do nothing more than guess at the number of the 
cattle. 

His testimony should not have been admitted. A witness should 
speak from his knowledge or recollection. And if, after refreshing 
his memory by all legitimate means, he still has no recollection upon 
the subject, he is not a competent witness. 1 Green!. Ev., 436, 440, 
This case is not like that of Albright v. Corley, 49 Tex., 106. In 
that case the witnesses had some means of information; here the 
witness had none. 

The fifth and sixth assignments may be considered together. 

The fifth assignment isas follows: ‘“ The court erred in his general 
charge in the matter relating to the disposition or sale by W. W, 
Lunn of the partnership property (cattle) of said W. W. Lunn and 
Edwin Lunn.” And appellant presents this proposition: “ If W. W, 
Lunn, one of the partners, contracted to sell the partnership cattle 
before dissolution by the death of the other partner, he had the 
right as survivor, in good faith, to complete said contract by delivery 
of the cattle and receipt of the price after said dissolution.” 

This supposed sale is evidenced by the following instrument: 

“ May 17, 1870. 

“W.B. Grimes is hereby authorized to collect and kill all the 
eattle (in certain brands mentioned), taking a fair proportion of 
calves, yearlings, two-year-olds, three-year-olds, cows, four-year-olds 
and upwards, in payment for which said Grimes is to pay for same 
$3 per head, collecting them at his own expense.” 

The instrument also authorized Grimes to take the beeves in cer- 
tain other brands at a certain price per head. It was signed by W, 
W. Lunn and by Grimes. 

The court charged the jury, at the request of the plaintiffs, that 
this instrument was not to be regarded by them asa bill of saie of the 
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brands therein mentioned, but merely as a power given to Grimes 
to kill out of certain stocks certain classes of cattle. - 

This charge was correct as to those stocks out of which Grimes 
was to take only the beeves; but as to the stocks mentioned in the 
first part of the instrument we incline to the opinion that it was 
erroneous. The witnesses speak of the transaction as a sale, and 
one of them says that the sale was notorious. The parties them- 
selves seem to have treated it as a sale. The meaning of the instru- 
ment upon its face is doubtful; and we think the question should 
have been left to the jury to determine whether or not the transac- 
tion wasa sale. Masterson v. Goodlett, 46 Tex., 402; Ferguson v. 
Ferguson, 27 Tex., 340. 

If we are correct in this view of the case, then that portion of 
the general charge pointed out in the fifth assignment of error is er- 
roneous. One of the stocks mentioned in the first part of the con- 
tract was owned jointly by W. W. Lunn and his brother Edwin. 
Concerning this the court charged as follows: “If, during the 
lifetime of Edwin Lunn, and after he attained full age, W. W. 
Lunn did enter into a contract with Grimes in relation to the sale 
of partnership cattle of himself and the said Edwin, . . . then 
what was done under said contract, to the death of Edwin, is to be 
taken as the act of said Edwin; . . . but when he died the au- 
thority of his partner to continue to sell under said contract ceased.” 
The contract was executed on the 17th of May. Edwin died on the 
2th of June following. The charge assumes that W. W. Lunn 
continued to sell after the death of Edwin. This was incorrect. If 
there was a sale at all, it was consummated when the instrument 
was executed. Lunn was not to deliver the cattle. There was noth- 
ing left for him to do but to receive the money as Grimes collected 
the cattle. 

The seventh assignment relates to certain charges which were 
asked by the defendant and refused. The first and seventh of these 
charges were to the effect that, if the letter signed by W. W. Lunn 
and the plaintiffs was executed in good faith, and was for the ad- 
vantage of the plaintiffs, and defendant was thereby induced to act, 
so that the disavowal now would be to his prejudice, and place him 
in a worse position than he would otherwise occupy, and if the 
plaintiffs were at that time of years of discretion, they cannot now 
avoid it, but are estopped thereby. 

Our opinion is that the plaintiffs should not be held to be es- 
topped by this letter. There is no evidence of fraud or concealment 
on their part. Jt is clear also that they did not fully understand 



















140 Baker v. Wasson. [Galveston Term, 





ie 


Syllabus. 








the effect that their act might have upon their own interests, They 
supposed that they were signing the paper for their brother's bene. 
fit, and their distress and anxiety about him must have rendered 
them incapable of deliberate action. It is, however, but justice to 
the defendant to say that there is nothing in the record to show 
any attempt on his part to take advantage of the plaintiffs. 

The second of the refused charges was in effect that if the de 
fendant purchased the cattle in good faith, then he was liable to the 
plaintiffs, if at all, only for the value at the time of the purchase, 
with interest at eight per cent. 

The court, in the general charge, had given as the measure of 
damages the highest market price of the cattle at any time between 

. the date of the purchase or conversion and the date of the trial, 
This, we think, was error. The measure of damages in this case ig 
the value of the property at the date of the appropriation with 
legal interest. Masterson v. Goodlett, 46 Tex., 402; Hillebrant », 
Brewer ef al., 6 Tex., 45. 

The defendant also asked instructions upon his plea of limita 
tions, that if W. W. Lunn sold to the defendant the cattle of the 
Lunn brothers while they were living and after they attained their 
majority, then the action of the plaintiffs was barred as to the inter. 
ests of those two brothers. It is clear that if such a sale was made, 
a cause of action at once accrued to the two brothers, and the 
statute commenced to run against them. And having commenced 
to run in their life-time, it would not cease upon their death, except 
for twelve months, under the statute, unless administration was 
commenced before that time. Pasch. Dig., 4607; R. S., 3217. 

In this case the minority of the plaintiffs would not protect them. 

We find no other errors in the record; but for those heretofore 
pointed out, our opinion is that the judgment should be reversed and 
the cause remanded. 


















REVERSED AND REMANDED. 
[Opinion approved March 19, 1883.] 
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sAKER v. W. T. Wasson. 


(Case No. 1233.) 








1. Action —Srockno_per.— A stockholder whose stock has been canceled on the 
books of the company and new stock issued to one not entitled, and this through 
the wrongful act of one not authorized, is not restricted in seeking relief to follow- 
ing his investment in its new form, but he may abandon his claim to the stock, 
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and pursue his remedy for its value against any one who has illegally converted it, 
or who has so clouded its title as to make its recovery difficult. 

9, INNOCENT PURCHASER.— Under such circumstances the right of an innocent pur- 
chaser of the new stock, as against the company which thus issued it without 
authority from the real owner, is complete to the stock issued. 

3. Verpict.— See opinion for facts under which a verdict against one, based on a 
charge of fraudulent acquisition of stock, was not disturbed. 

Apprat from Harris. Tried below before the Hon. James Mas- 
terson. 

A report of this case up to the former appeal will be found in 53 
Tex., 151. The suit was against Baker, Shirley, and the H. & T. C. 
R’y Co. The transcript filed on the present appeal begins with the 
first amended petition of the plaintiff W.T. Wasson. It is quite too 
lengthy for insertion, but will be understood in view of the former 
report of the case, in connection with the following: Plaintiff 
charged : 

“That on the 19th day of December, A. D. 1857, W. B. Was- 
son subscribed and paid for ten shares of the capital stock of the 
Houston & Texas Central Railway Company, and the company 
issued to him therefor a certificate numbered 389, certifying that 
W. B. Wasson was the proprietor of ten shares of the capital stock 
of the company, which certificate incorporated in its face the agree- 
ment and stipulation that the stock should remain on the books in 
his name, and no renewal thereof should be issued, or any transfer 
or assignment recognized until the certificate held by him should be 
surrendered to the directors of the company, accompanied by a 
transfer, ‘when a new certificate of proprietorship should be deliv- 
ered to the assignee. 

“Plaintiff alleged that on the 1st day of June, 1870, W. B. Was- 
son, being then in possession of the ten shares of stock and the cer- 
tificate therefor, did transfer the same to the plaintiff for a valuable 
consideration then paid, and he is still the rightful owner thereof, 
never having parted with his right therein. 

. . . “That on the 10th day of March, 1871, W. R. Baker was 
not only secretary of said old company and custodian of its books, 
but was also acting as president of the new organization, either 
being the actual president elect or performing the functions thereof 
as vice-president, the president being a non-resident and nominal 
official. 

“That on that day, being charged with the duty of protecting 
the interest of the stockholders of both companies, as intrusted to 
him, he did, without any right or warrant from any board of di- 
rectors or other trustees, nlanagers or functionaries of the old or the 
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new company, enter in his own handwriting in the stock book of 
said old company, a credit tc himself and a debit to W. B. Wasson 
of the ten shares standing on the books in said Wasson’s name, and 
did issue to himself and have recognized as his the ten shares of 
stock of W. B. Wasson, and canceled the credit of said ten shares 
to W. B. Wasson on said books, all of which alteration and mutila- 
tion of books and cancellation of Wasson’s shares, and issuing to 
himself of a certificate and title therefor, was tortious and wrong. 
ful, and destructive of the rights of plaintiff, who at that time was 
the owner of said W. B. Wasson’s stock, of which fact Baker had 
notice. 

“That Baker, as president of the new company, without any aw 
thority from the same, but using his power as president and manag. 
ing officer, then had himself recognized in the company as owner of 
the W. B. Wasson stock, voted the same and claimed the same as his 
own, exercising ownership over it, and had himself so accredited with 
the new company, fraudulently using his position in the company to 
effect this end, and combining with the company in so doing, with 
the view of appropriating the stock and its value to himself, which 
he did succeed in doing, and in his official capacity as secretary of 
the old company, did, on the day of , 1871, report himself 
as the proprietor of said shares of stock in a certified list furnished 
the new company, in pursuance of a resolution making inquiry into 
the true condition of the stock. 

“That the said company and said Baker did thereafter, to wit, on 
the day of , A. D. 1873, after full notice of all the facts, 
fraudulently and illegally combine and issue the said ten shares of 
stock to Moses Taylor, of New York, after this plaintiff had sued 
said Baker tosettle his title, in order that his title and transfer might 
be recognized by the company, and said transfer of said stock by 
said Baker and the company pending said suit was in violation of 
the duty of said company to this plaintiff after full notice of all the 
facts, and in violation of their contract that the original certificate, 
then and now held by plaintiff, should be surrendered before issuing 
a new certificate of proprietorship. 

“Plaintiff alleged that Baker and Shirley combined to destroy 
the stock by procuring a pretended transfer from W. B. Wasson, of 
date March 9, 1871, in which transaction Shirley acted for and with 
Baker and with full knowledge of the fact that plaintiff claimed the 
stock. . . . 

“ That the actual damage grows out of the personal act of Baker, 
without any request from anybody, without authority or instruction 
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from any corporation, and against his sworn official duty as secre- 
tary of the solvent company, in canceling the W. B. Wasson stock 
on the books of the old company, crediting himself therewith, and 
jssuing to himself a certificate stating and asserting that he was the 
roprietor of the ten shares, without requiring a surrender of the 
original certificate, as required both by the certificate and the by- 
laws of the company as a prerequisite to the register and recognition 
of a transfer or the issue of a new certificate.” 

Shirley testified that Baker did not advance him en money to buy 
the Wasson stock as agent of Moses Taylor. He purchased the 
stock from W. B. Wasson, and obtained the money to buy it from 
Wm. R. Baker, who was engaged in buying up stock to get control 
of thecompany. Shirley borrowed the money from B aker, and after 
his purchase transferred the stock to him with an agreement that 
it should thus stand until he repaid the money from sale of the stock. 
Afterwards Shirley took a letter from B aker to Moses Taylor stating 
that he, Shirley, held in Baker’s name a certain number of shares 
of stock in the H. & T. C. vy Co., which he would transfer or de- 
liver on Shirley’s order, or deliver to his assignee. It was then that 
Shirley sold to Moses Taylor, and repaid Baker his advances from 
proceeds of sale, according to Shirley’s testimony. 

Verdict against the railway company and Baker for $4,000, with 
eight per cent. interest from March 10, 1871. Judgment accordingly. 

Baker alone appealed. 


E. P. Hill, for appellant, cited Cushman v. Thayer Manuf'’g Oo., 
76 N. Y., 365; Telegraph Co. ». Davenport, 7 Otto, 369; 2 Hilliard 
on Torts, p. 446; Addison on Torts, p. 365; Dicey on Parties, p. 449; 
Cooley on Torts, p. 126, note 4, pp. 659, 660; Scoby v. Sweatt, 28 
Tex., 729; Usher v. Skilmore, 28 Tex., 621; Kinney v. Lee, 10 Tex., 
157; Killebrew v. Stockdale, 51 Tex., 529; Lee v. Boutwell, 44 
Tex., 153. 


No briefs on file for appellee. 


Srayron, Associate Justice.— This cause was before this court at 
a former term, and a general statement of it will be found in 
53 Tex., 151. 

On the last trial W. T. Wasson recovered a judgment against W. 
R. Baker and The Houston & Texas R. R. Co., for the value of the 
stock, and interest thereon at the rate of eight per cent. per annum 
from the time Baker asserted ownership on the books of the 
company. 
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The defendant Baker alone prosecutes this appeal, and, amon 
other things, claims: 1st. That the petition states no cause of action 
against him. 2d. That the evidence does not warrant a judgment 
against him. Under the finding of the jury, there being evidence to 
support it, it must be held that at the time Shirley claimed to have 
bought the stock from W. Bb. Wasson, he had no interest in it, and 
that it belonged to W. T. Wasson. 

The averments of the petition show a good cause of action, and 
the fact that as against Baker, or even as against Moses Taylor, wha, 
however, does not appear to have had any notice of W. T. Wasson’s 
claim at the time he bought the stock from Shirley upon the faith 
of Baker’s letter, Wasson may have had the better right to the 
stock, does not preclude him from abandoning his claim to the stock 
itself, and asserting his right to compensation therefor, against any 
persons who may have illegally converted the stock, or so beclouded 
the title to it as to make its recovery difficult, if not impraeti- 
cable. 

At the time Moses Taylor bought the stock it stood upon the 
books of the company in the name of Baker, and he held the proper 
certificate to evidence his legal title to ten shares of stock, and as 
against the company, Taylor’s right, in the absence of notice to him 
of Wasson’s right, and of Baker's want of authority to issue the 
certificate of stock to himself, was complete to the stock. 

If he had notice of Wasson’s claim at the time he bought the 
stock, even though it then stood in the name of Baker, his purchase 
of Baker's claim might have been disregarded by the company and 
a new certificate of ‘stock issued to Wasson if he showed the better 
right. 

It does not appear, however, that Taylor had any notice of the 
claim of Wasson, or of irregularities which preceded the issuance 
of stock to Baker, and this by the company, Baker and Shirley, 
Was given as a reason why a new certificate for stock should issue 
directly to Taylor. 

That certificate of stock was directed to issue at a stockholders’ 
meeting held on the 13th of May, 1878, which was after the institu 
tion of this suit; and in that meeting both Baker and Shirley par- 
ticipated. 

That resolution evidenced the consent of the company, Baker and 
Shirley, that the complete legal title to ten shares of the stock of the 
company should be placed in Moses Taylor, notwithstanding the ad- 
mitted irregularities of the transfer, and this upon no other right 
than such as was derived from W. B. Wasson through the alleged 
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purchase by Shirley, and, after full notice of the claim of W. T. 
Wasson. 

The acts pleaded, which there was some evidence to sustain, 
amounted practically to a conversion of the stock by Baker and 
Shirley, and was sufficient to maintain an action for the value of the 
stock; and Baker could not be heard to say that if Wasson’s aver- 
ments were true, then title to the stock was yet in Wasson, and he 
was therefore not injured. 

It was the duty of the company to keep unimpaired the title of 
the true owner to the stock originally issued to W. B. Wasson, by 
refusing to issue a new certificate of stock to any person not the 
owner of it, and a breach of that duty imposed liability to the true 
owner; and as was said upon the former appeal, if any person 
wrongfully combined with the company and procured the issuance 
of new certificate of stock to himself, so as to defeat the rights of 
the true owner of the stock, then such person would also become 
liable to the true owner. Baker v. Wasson, 53 Tex., 156; Bayard 
y. Farmers’ & Mechanics’ Bank, 52 Pa. St., 234; Pratt v. Taunton 
Manafacturing Copper Co., 123 Mass., 112; Salisbury Mills ». 
Townsend, 109 Mass., 121. 

It is also true that if Baker, as secretary of the company, with- 
out authority of the company, did, without the consent of the 
true owner of the stock, cancel the stock as it stood on the books 
of the company in the name of Wasson, and issue to himself a 
certificate therefor, through which the stock has passed into the 
hands of an innocent purchaser, then he is liable to the true owner 
for the damage which he has sustained by his act, and the com- 
pany would also be liable for the want of due care, by which the 
act of its agent could have been prevented. Small v. Boston 
Water Power Co., 4 Allen, 277; Bridgeport Bank v. N. Y. & 
N.H. R. R. Co., 30 Conn., 232; Bank v. Lanier, 11 Wall, 373; 
Morawetz on Corporations, 331. 

An equitable action to compel the company to issue a new certifi- 
cate of stock to W. T. Wasson could be maintained where an ade- 
quate remedy at law for damages would not exist (Cushman v. Thayer 
Manufacturing Co., 76 N. Y., 368); but the injured person has his 
election of remedies, and it is not for a wrong-doer to prescribe to him 
what his remedy shall be. After a conversion the value of stock 
might be so much diminished that new certificates would give no ade- 
quate compensation ; or to require a new issue of the stock might, in 
cases like this, where shares have gone into the hands of innocent 
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purchasers, involve an overissue of stock, which would be illegal, 
or otherwise an innocent purchaser suffer. 

It then becomes necessary to inquire whether or not there wag 
evidence that Baker had notice that Shirley was not the real owner 
of the stock at the time he canceled the stock of Wasson and 
placed it in his own name; for if so, then the judgment must be 
affirmed, for in such case he would not be a bona fide holder. 

The cause was tried by a jury, and the question as to whether 
Baker was a bona fide holder of the stock was fairly submitted by 
the court; and if there is evidence to support the verdict, although 
we might be of the opinion that the finding should have been dif- 
ferent, it, under well established rules, must stand. 

The fact that Shirley did not obtain and deliver to Baker the 
original certificate for stock prior to the time Baker changed the 
ownership of the stock upon the books and issued a new certificate 
to himself, was a matter which should have excited inquiry, for it 
was contrary to the usual course of business and to the by-laws of 
the company. The charter authorized the company to make by-laws 
regulating the transfer of stock. 

The by-laws provide, in giving a form of certificate for stock, that 
the certificate shall contain the following clause: “This certificate 
is transferable by assignment in writing, signed by the owner, and 
upon surrender of the certificate, with such assignment, the assignee 
will be entitled to a new certificate of stock in his own name;” and 
also provide that “the transfer of any share may be made. by an 
instrument in writing, signed by the owner, which writing may be 
indorsed on the certificate or made on a separate paper. The as- 
signee must cause his transfer to be presented and delivered to the 
secretary of the company before it will entitle him to be recognized 
as the owner, and upon presentation of such transfer, with the cer- 
tifieate of stock, the secretary shall record the same in books to be 
kept for that purpose, and called ‘ Register of Transfers,’ and the 
president and secretary shall issue new certificate or certificates to 
the assignee as he may be entitled, unless they have notice of fraud 
or invalidity of such transfer.” 

The fact that neither Baker nor Shirley ever held or presented 
the certificate of stock issued to W. B. Wasson was sufficient, it 
being in existence, and no inquiry having been made which led to 
the belief of its loss, to put a prudent man upon inquiry as to its 
ownership; that inquiry would have developed the fact that W. T. 
Wasson was the owner. Strange v. H. & T. C. R. R. Co., 53 Tex. 





Baxer v. Wasson. 





Opinion of the court. 





162. The issuance of a new certificate for the stock to Baker was 
in direct violation of the by-laws of the company, of which it can- 
not be presumed that he was ignorant, considering his relationship 
to the company. 

Subsequent action of Shirley, Baker and the company show that 
they were all aware of the grave irregularities which attached to 
the issue of a new certificate for the stock to Baker, for, upon the 
application of Taylor for a new certificate, his want of notice of 
such irregularities was made the ground upon which his right was 
recognized; and the irregularities were deemed of so grave a char- 
acter as to require a resolution by a meeting of the stockholders to 
authorize the issue of new certificates to him for this and other 
stock. 

The resolution directing the issue of certificate to Taylor, passed 
May 13, 1873, which was after the institution of this suit, was as 
follows: 

“ Houston, Turspay, May 13, 1873. 

“Stockholders’ adjourned meeting. 

“Mr. Shirley offered the following resolution: 

“¢Whereas, The following described shares of stock, viz. : 

10 shares originally subscribed by W. B. Wasson. 
5 shares originally subscribed by B. A. Philpot. 
10 shares originally subscribed by 

4 shares originaily subscribed by Thos. A. Wells. 


making a total of twenty-nine shares of stock, have been as- 
signed and transferred by parties to Moses Taylor of the city and 
state of New York for a valuable consideration, and without pre- 
vious notice to him of any irregularities in the transfer of said stock; 
it is 

“* Resolved, That the president and secretary of the company be 
and are hereby authorized to issue to the said Moses Taylor, regular 
unconditional certificates therefor upon the filing of the transfers 
held by him; provided, that nothing herein shall be construed as 
binding this company to a recognition for a like cause of any future 
transfer of any stock of the company.’ 

“Mr. Bremond moved to strike out the proviso, which upon call 
of stock was accordingly done. Yeas: Baker, Bremond, Rice, 
Shirley, Van Alstyne; total, 3,909. Nays: Dodge, Groesbeck, 
Hutchins, Page & Taylor; total, 2635. The resolution as amended 
was then unanimously adopted.” 

In pursuance of that resolution certificate issued to Moses Taylor. 

The money to pay for the Wasson stock was deposited with White 
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on the 11th of March, 1871; on the same day W. B. Wasson de. 
clined to receive it, and informed White that the stock belonged to 
W. T. Wasson; of this White informed Shirley. 

The transfer of the stock from Shirley to Baker, made upon the 
back of the transfer from W. B. Wasson, bears date 11th of March, 
1871, and Shirley testified that he mailed the transfer from Wasson 
to himself to Baker on the 10th or 11th of March, or a day or two 
after, with the transfer from him to Baker. 

The transfer made upon the books of the company by Shirley, in 
Wasson’s name, to Baker, bears date March 20, 1871, and on a former 
trial Baker testified that he learned from Shirley, when he saw him 
in Houston, that Wasson had refused to receive the money placed in 
White’s hands. These were proper matters to be considered by the 
jury as bearing upon the question as to whether or not Baker had 
notice of the claim of W. T. Wasson prior to the time that Taylor, 
influenced by his letter given to Shirley, had acquired an interest in 
the stock. From the testimony of Baker, that letter was not given 
to Shirley earlier than June, 1871. 

It appears from the evidence of White, that in December, 1873, 
he holding a judgment or judgments against the Houston & Texas 
Central Railway Company to the amount of $1,500, had the same 
satisfied with the money placed in his hands by Shirley to pay for 
the Wasson stock, and that he received a receipt therefor, a receipt 
from Baker as the president of the company, which stated that he 
had deposited that sum with the company for account of W. B. 
Wasson or whom it might concern. 

Prior to that time Shirley had, according to Baker’s testimony, 
paid to him all sums of money which B aker may have advanced to 
him. 

It further appears that the money which was thus _ practically 
received by the company, and to whieh, under the defendant’s theory 
of the case, no other persons than Shirley or W. B. Wasson could 
have been ‘entitled, was paid to Baker in bonds of the company. 
These were facts to which the jury might look in considering 
whether or not Shirley was acting for, or in connection with, 
Baker in the transaction with W. B. Wasson, and if they found 
that to be true, then the testimony of W. B. Wasson and of Blount, 
if given by the jury greater credence than was given to that of 
Shirley, would fix upon Baker knowledge that W. T. Wasson owned 
‘the stock and held the certificate therefor at the time of the trans- 
action between Shirley and W. B. Wasson. 

The former testimony of Baker, to the effect that he furnished 
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the $1,500 which was deposited with White to Shirley, as the agent 
of Moses Taylor, may have influenced the jury to believe that he 
had no clear recollection of the facts. 

The testimony of Shirley is in direct conflict with that of W. B. 
Wasson and Blount. 

The testimony of Baker is seemingly in conflict with admitted or 
uncontroverted facts in the case. 

While the direct and positive testimony of Shirley and Baker is 
entitled to weight, and, had the verdict been in accordance there- 
with, it could not have been set aside by this court, yet it is cer- 
tainly true that there was evidence tending to show that Baker had 
notice that W. T. Wasson was the owner of the stock at the time 
he issued new certificate therefor to himself, and also tending to 
show that the transaction between Shirley and W. B. Wasson was 
for the benefit of Baker, or for the benefit of him and Shirley, for 
otherwise his subsequent reception, practically, of the money which 
had been deposited with White would have been an act of bad 
faith towards Shirley, who was in no way indebted to him, and 
who, under his version of the case, had borrowed that money from 
him and repaid it. 

There is much conflicting evidence in the case; it was the peculiar 
_province of the jury to weigh all of the testimony, and to decide the 
ease in accordance with what they believed the preponderance of 
the testimony, and their finding under the evidence cannot be dis- 
turbed. We have been led to consider some of the leading facts 
supporting the verdict, and there are others not considered in this 
opinion, by the earnest holding of the appellant that the verdict 
ras Without evidence to support it. 

The other assignments of error have been considered and are not 
well taken. 

The judgment is affirmed. 
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AFFIRMED. 
[Opinion delivered March 20, 1883.] 
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D. E. Kennepy v. Won. R. Baxker. 


(Case No. 1235.) 





1. Trust AND TRUSTEES.—If the trustee convey the estate by breach of trust, the 


cestui gue trust may follow it into the hands of a volunteer, whether he had notigg 
or not. 


2. Trusts— SraTuTE OF LIMITATIONS.—To remove a trust from the operation of 
the statute of limitations, it must be such a trust technically as is created by the 
mutual confidence of the parties, and such as equity can alone take cognizance of, 
and redress. If the trust be such a one as that courts of common law can give 
relief, the statute will run, even though the party may seek his relief in a court of 
equity; citing and following Wingate v. Wingate, 11 Tex., 433, and Tinnen », 
Mebane, 10 Tex., 252. 

3. Trusts — Limrration.— A trust raised by implication of law is within the statute 
of limitations. 

4. Limitation — Fraup.— Fraud will only prevent the running of the statute of 
limitation until the fraud is discovered or by the use of reasonable diligence might 
have been discovered; citing and following Kuhlman v. Baker, 50 Tex., 630; 
Alston v. Richardson, 51 Tex., 1, and Bremond v. McLean, 45 Tex., 11. 

5. Trusts.— If the trustee invests the trust fund in otber property, the trustee may 
follow the fund into the new investment, so long as he can identify the purchase as 
one made with the trust fund or its proceeds, although the trustee may have taken 


the title in his own name, or in the name of any other person with notice of the 
facts. 


6. Fact case.— See opinion for an exhaustive discussion of the principles above an- 
nounced; and see statement of case and opinion for facts creating a trust, under 
which it was not relieved from the operation of the statute of limitations. 


ApprEat from Harris. Tried below before the Hon. James Mas- 
terson. 

This cause was before the supreme court before on the appeal of 
the defendant W. R. Baker, when the judgment was reversed and 
the cause remanded. The case will be found reported in 53 Tex, 
200, to which reference is made for a statement up to that time. 

The suit was brought October 31, 1879; the record begins with 
the plaintiff's second amended petition, filed March 31, 1880, and it 
does not recite what were the contents of the plaintiff's original and 
first’'amended petitions. 

The plaintiff alleged substantially the same leading facts as were 
stated in the original and first amended petitions; but the relief 
sought was variant from that asked on the previous trial. 

The plaintiff prayed for judgment for $2,417.50, with interest 
from September 20, 1877, at the rate of seven per cent. per annum; 
and if not entitled to that relief, that he might have judgment for 
that amount for money, and for general relief, “and special relief 
and judgment for all moneys or property that this case may 
warrant.” 
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This amended petition in the record apparently varied from the 
plaintiff's original and second amended petition with reference to 
the changed character of the suit, so as to conform the allegations 
to such remedy for money instead of bonds, as the opinion of the 
supreme court indicated the plaintiff might be entitled to, if any. 
Among such changes in the plaintiff's averments, were that which 
alleges that the Houston & Texas Central Railway Company, “on 
the 20th day of March, 1877, for the purpose of relieving itself of 
all further responsibility on account of the trust fund and all liabil- 
ity as trustee for the owner thereof, induced William R. Baker to 
accept said trust fund for the benefit of the owner thereof, and then 
and there executed its promissory note in the name of Baker as 
payee, for the sum of $2,417.18, payable six months after its date 
(that being the amount of said fund with interest added to maturity 
of the note). That Baker aceepted the trust fund, not intending at 
that time to appropriate the same to his own use, but in good faith, 
for the purpose of holding the same for the proper owner.” The 
petition alleged the exchange made of the note, together with 
defendant’s personal assets, by the defendant with the railway com- 
pany for one hundred bonds of $1,000 denomination each; which 
transaction was consummated before the maturity of the note. Also 
that Shirley ratified the conversion of his money into the bonds, and 
all the acts of the railway company and Baker in the premises, by 
claiming his trust fund in Baker’s hands. Alleging that he de 
manded of the latter his interest in the bonds, or in lieu thereof, its 
value in money; that at the time of the demand, “ Baker admitted 
that he held for the owner of the trust fund something over the sum 
of $2,700 in bonds, but claimed that he ought to be indemnified by 
Shirley against all loss that he might suffer from a judgment ren- 
dered in the district court of Harris county, in favor of W. T. Was- 
son, against him and Shirley jointly, and for that reason refused to 
deliver to Shirley either the amount of the trust fund in money or 
bonds.” It was further alleged that since the institution of this 
suit, the judgment above referred to had been reversed by the su- 
preme court, and that Baker was thereby released from liability on 
the same; that Baker still refused to deliver to plaintiff (the assignee 
of Shirley) the trust property or trust fund, either in kind or in 
money. 

Defendant filed an amended original answer, comprising a general 
demurrer, special exception, general denial, plea of the statute of 
limitations of two years, and a plea of offset. 

Judgment was rendered for the plaintiff for $1,312.40. 
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Both plaintiff and defendant filed motions for a new trial, which 
were overruled; each gave notice of and perfected their appeals, and 
errors are assigned by each. 

Baker relied only on the two following assignments of error: 

Ist. The court erred in not sustaining defendant’s plea of lim. 
itation, and in rendering judgment for plaintiff, when the faetgs 
clearly show that if plaintiff ever had any cause of action against 
defendant it was barred by the statute of limitations of two 
years. 

2d: The court erred in rendering judgment for the plaintiff, be. 
cause the evidence shows conclusively that he had no cause of action 
against defendant. 

The appellant Kennedy assigned the following grounds of error, 
Viz. : 

1st. The court erred in rendering judgment for plaintiff for only 
$1,312.40, when the whole evidence adduced upon the trial showed 
that plaintiff was entitled to the sum of $2,858.03. 

2d The court erred in valuing the note for $2,417.18 of the 
Houston & Texas Central Railway Company, delivered to the de 
fendant in settlement of the trust fund sued for, At fifty per cent, 
discount, and in rendering judgment accordingly, there being no 
evidence of the insolvency of said company, or proof to show that 
the market value of said note was less than par; or that the bonds 
for which said note was exchanged by defendant were worth less 
than par when this suit was instituted, or on the 8th day of August, 
1879, when the same was demanded. 

3d. The court erred in refusing to give judgment for plaintiff for 
the face value of the note of said railway company, obtained by 
the defendant from said Central Railway Company in settlement of 
said crust fund sued for (or the face value of said bonds received 
by defendant for said note), with interest on same from the 20th 
day of September, 1877 (when said note matured), at the rate of 


*seven per cent. per annum up to the date of judgment, herein ren- 


dered on the 28th day of April, 1880, to wit, $2,858.03, and eight 
per cent. per annum interest thereon from that date until paid. 
4th. The court erred in overruling plaintiff's motion for a new: 
oD 
trial. 


E. P. Till, for appellant, cited Tinnen v. Mebane, 10 Tex., 246; 
Wingate v. Wingate, 11 Tex., 430; Hunter v. Hubbard, 26 Tex., 
547; Lumpkin v. Murrell, 46 Tex., 58, 59; Mitchell v. McLemore, % 
Tex., 151; Wood v. Carpenter, 11 Otto, 135. 
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A. R. Masterson, also for appellant, cited Wethered v. Boon, 17 
Tex., 146-7; Merriman v. Russell, 39 Tex., 285; Wheat ». Owens, 
15 Tex., 242; Perry on Trusts, secs. 217, 241, 835; Story’s Equity, 
sec. 533; Pars. on Con., vol. 1, p. 123; 4 Kent, p. 336: Stampers @. 
Johnson, 3 Tex., 3, 4; Carter v. Carter, 5 Tex., 99-101; Mead ». 
Randolph, 8 Tex., 196-7; Dunham ». Chatham, 21 Tex., 246-7; 
Leakey v. Gunter, 25 Tex., 403: Reeves v. Bass, 39 Tex., 632-3; 
Smith v. Sublett, 25 Tex., 169, 170; Story’s Equity, sec. 533. 


No briefs for appellee on file. 


Warxer, P. J. Com. App.— We are clearly of the opinion that 
the plaintiff's cause of action, as shown under the pleading and evi- 
dence, was barred by the statute of limitations at the time he in- 
stituted his suit. More than two years had elapsed at that time 
since the date of the note given by the railway company to the de- 
fendant for the trust deposit made by White for the benefit of Shir- 
ley. The note was executed and delivered, ac cording to the evidence, 
before its maturity. The note was dated March 20, 1877, payable 
at six months, and it was by the defendant converted into bonds in 
the transaction he had with the railway company in the month of 
July, 1877, when he acquired from the company certificates for the 
one hundred bonds of $1,000 each, and which, at a later date, the 
company took up, and the contemplated bonds were delivered to 
the defendants as provided for by the certificates. The cause of ac- 
tion accrued to Shirley as soon as the defendant Baker obtained pos- 
session or control of the money which belonged to Shirley. The 
transaction between White and the railway company through the 
defendant, at that time its vice-president, and the transaction sub- 
sequentiy between the defendant and the company, made at his re- 
quest, through which he obtained the company’s promissory note 
for the principal and interest of Shirley’s money, constituted an ef- 
fectual conversion of the deposit by the act of the defendant into 
assets of Baker, which the railway company held in the capacity of 
debtor to Baker. This conversion constituted Baker, by operation 
of law, a trustee. The trust was not an express trust; the trust 
was not created by a contract whereby he assumed the position and 
relation of trustee, but the law imposed upon him the obligations 
which had attached to the railway company as trustee of the fund, 
for the benefit of Shirley. 

The statute of limitations commenced to run against Shirley as 
soon as his right accrued to demand from Baker the money which 
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he had received from the railway company. When Baker recog. 
nized the money as being within his possession and control (which 
he did do by taking the note of the company for the same, with in. 
terest), he became subject, co enstanti, to Shirley’s right to demand 
and receive the same from him. Consequently the statute of lim. 
itations began then to run, and when suit was brought by Kennedy 
on the 31st day of October, 1879, the bar of two years had become 
complete. 

Against this view of the subject, the plaintiff interposes the ob- 
jection that if the relation between Shirley and Baker was that of 
cestui que trust and trustee, the latter could not invoke such a de 
fense except by his having repudiated such trust relation, and having 
held the fund adversely to Shirley, claiming the money absolutely 
as hisown. This proposition has no proper application to this case; 
the nature of the trust with which Baker was affected in this trans- 
action does not pertain to that kind of trust to which the above rule 
of law relates. See Wingate v. Wingate, 11 Tex., 433; Tinnen », 
Mebane, 10 Tex., 252. 

“The doctrines of trusts are equally applicable to real and per- 
sonal estate, and the same rules will govern trusts in both kinds of 
property.” Perry on Trusts, sec. 16. 

This trust was a resulting trust; the transaction was such that 
the courts will presume that the defendant, under the facts of the 
case, intended to hold the money of Shirley on the same terms as 
the railway company engaged to do when it received it from White. 
That company received the money on the conditions specified in the 
receipt of Baker, its vice-president, dated December, 1873, as fol- 
lows: 

“* Orrice or THE Houston & Texas Centrat Rarmway Company. 

“Henry K. White has deposited with the Houston & Texas Cen- 
tral Railway Company $1,500 in gold, subject to the order of W. B. 
Wasson, or whom it may concern, being the amount of money de 
posited with him by Thomas M. Shirley to pay said Shirley’s draft 
in favor of W. B. Wasson, which Wasson has not called for. 

(Signed) “W. R. Baker, 
“ Vice-President.” 

The evidence shows that the money thus deposited was not for 
the benefit, use or control of White, but for the benefit of Shirley, 
and that the latter adopted and confirmed the action of White in 
the premises, and that the railway company accepted and recog- 
nized the transaction as being of that character. 

It was a breach of the trust for the railway company to pay the 
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money to Baker on his request. Baker obtained it without consid- 
eration, and whether he had had notice or not*of Shirley’s equities 
and rights, he would be constituted a trustee for Shirley. “If the 
trustees convey the estate by a breach of the trust, the cestuid que 
trust may follow the estate into the hands of a volunteer, whether 
he had notice or not; and into the hands of a purchaser for value, 
if he had notice of the trust. . . . The purchaser under such 
circumstances becomes a trustee, and liable in the same manner as 
the person from whom he purchased; for knowing another’s rights 
to the property, he throws away his money. Even trover may be 
maintained against a purchaser in breach of the trust with full 
knowledge of the trust. And this applies not only to direct or ex- 
press trusts, but also to constructive trusts, equitable incumbrances 
and liens for the purchase money.” 2 Perry on Trusts, sec. 828, and 
authorities there cited. 

Baker had full knowledge of all the facts when the railway com- 
pany received the money, and thenceforth throughout; but that 
fact is not, it seems, required to exist in order to affect his liability 
asatrustee. ‘A mere volunteer, or person who takes the property 
without paying a valuable consideration, will hold it charged with 
all the trusts to which it is subject, whether he have notice or not; 
for in such case no wrong or pecuniary loss can fall upon him in 
compelling him to execute the trust to which the property that 
came to him without consideration was subject.” 1 Perry on Trusts, 
sec. 217. 

It is obvious that Baker is chargeable as a trustee, and that the 
trust is a constructive trust. The character of the trust is one, how- 
ever, that is within the operation of the statute of limitations. 

In Wingate v. Wingate, 11 Tex., 433, Justice Lipscomb said: 
“But it does not follow that every kind of trust forms an exception 
to the operation of the statute of limitations; if so, half the business 
transactions of men would be removed from its influence. And the 
doctrine has been settled by a train of decisions, from the case of 
Lackey v. Lackey, Prec. in Ch., 518, decided by Lord Macclesfield, 
down to the present time, that, to remove a trust from the operation 
of the statute, it must be such a trust, technically, as is created by 
the mutual confidence of the parties, such as equity alone can take 
cognizance of and afford redress. If it is a trust that common law 
courts could give relief, the statute will run, although the party 
may have sought his relief in chancery. In such cases, the fact of 
the suit being brought in the court of chancery will not defeat the 
statute; it can be avoided only by a technical trust of which the 
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courts of common law could afford no relief. When it is laid down 
that, so long as a trust is continuing and subsisting, the statute does 
not commence to run between the cestui que trust or his assigns and 
their trustee, the doctrine applies to such cases only as are strietly 
and technically trusts, created and sustained by the principles of 
equitable jurisprudence, exclusive of, and in contradistinction to, 
trusts of common law cognizance; and even in such cases the stat- 
ute would commence to run from the time the trustee disavowed 
the trust, or did any act conclusively showing that he did not hold 
as trustee.” 

In Tinnen ». Mebane, 10 Tex., 252, it is laid down by Chief Jus- 
tice Hemphill that “all trusts which are cognizable at law are not 
withdrawn from the operation of the statute. Persons who receive 
money to be paid to another, or who misapply money placed in 
their hands for a particular purpose; the reciprocal rights and 
duties founded upon the various species of bailments, as between 
hirer and letter to hire, borrower and lender, depositary and persons 
depositing, etc., are cases of express and direct trust, but, being cog- 
nizable at law, are within the reach of the statute. . . . All 
implied and constructive trusts, all which are cognizable at law, are 
subject to the bar of limitation; and equity applies the same limita- 
tion to equitable demands that is applied in analogous cases at law. 
It is only where the trust is the mere creature of equity — exelu- 
sively cognizable within that jurisdiction, and is a subsisting, con- 
tinued and acknowledged trust, that the statute has no operation.” 

The rules of law thus elaborately and clearly laid down by our 
supreme court in the two cases quoted from, place it beyond ques- 
tion that the statute of limitation commenced to run against Shir- 
ley, certainly, from the period at which Baker became chargeable 
as a trustee, by implication, of the fund. His wrongful and unan- 
thorized acquisition of the money subjected him to an action at law 
for the money without the necessity of a previous demand for it by 
Shirley. ‘“ Trover may be maintained against a purchaser in breach 
of the trust with full knowledge of the trust.” Kitchen v. Brad- 
ford, 13 Wall., 416. And without regard to the form of the action, 
or of distinctions as to equity or law jurisdiction of the court in 
which the remedy might be pursued, it has been seen that trusts of 
this character do not belong to the kind of trusts against which the 
statute does not under ordinary circumstances begin to run. 

The doctrines on this subject as laid down by our own court are 
maintained also in other states of the Union, and the application 
which is made of them seems to be consistently regardless of 





KENNEDY v. BAKER. 





Opinion of the court. 








whether the case arises in a court of chancery ora court of law in 
those states where, unlike our system, separate jurisdictions are main- 
tained in respect to law and equity. “ While the statute of limita- 
tions may have no application to a technical and continuing trust, 
which is subject to inquiry in a court of equity only, and the 
question arises between the trustee and the cestui que trust, yet it 
does apply to a trust in respect to which there is a remedy at law.” 
The Governor v. Woodworth, 63 Hl., 254; 7 Wait’s Actions & Def., 
p. 269, citing above and other authorities. 

“Tt has been repeatedly held that a trust raised by implication of 
Jaw is within the operation of the statute of limitations.” 7 Wait’s 
Actions & Def., p. 269, citing Manion v. Titsworth, 18 B. Mon. 
(Ky.), 582; Waiker v. Walker, 16 Serg. & R., 379; Sheppards ». 
Turpin, 3 Gratt. (Va.), 373; Edwards v. University, 1 Dev. & Bat. 
(N. C.) Eq., 325; McClane v. Shepherd, 21 N. J. Eq., 76; Me- 
Dowell v. Goldsmith, 6 Md., 319; Wilmerding v. Russ, 33 Conn., 67. 

In cases of implied or constructive trust, where it is sought for 
the purpose of maintaining the remedy to force upon the defendant 
the character of trustee, such courts will apply the same limitation 
as provided for actions at law. 7 Wait’s Actions & Def., p. 229, 
citing Beaubien v. Beaubien, 23 How. (U. 8.), 190, 207; Elsmendorf 
v. Taylor, 10 Wheat., 152-177; Sloan v. Graham, 85 lil. See, also, 
Miller ». McIntyre, 6 Pet., 61; Nimmo v. Stewart, 21 Ala., 682. 

This last proposition has a direct application to the merits of this 
case upon the facts as developed by the evidence. And where a 
person claiming personal property or the profits of real estate is 
turned into a trustee by implication, or by operation of law, the 
right of action by the cestui que trust will, asa general rule, be subject 
to the same limitation as a demand purely legal. See Hawley ». 
ramer, 4 Cow., 717; Martin v. Bank, 31 Ala., 115; Ashwist’s Ap- 
peal, 60 Pa. St., 290, which are cited by Wait in his Actions & 
Def., vol. 7, p. 270, to support the above proposition. 

The doctrines of the law on this subject, as administered in courts 
of equity as well as of law, are pointedly involved, and distinctly 
illustrated, in an opinion of much clearness by Judge Green in the 
case of Haynie v. Hall’s Executor, 5 Humph. (Tenn.), 290. The ae- 
tion was brought by bill in equity against the executor of the will 
of the plaintiffs’ father to recover certain moneys which they al- 
leged came into the hands of the testator in his life-time, and which 
belonged to them under the will of their grandfather, who had died 
many years ago in North Carolina. The money was received by 
the testator in 1805; the bill was filed in 1842. The defendant 
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(executor) relied on the statute of limitations as a bar to the recoy- 
ery of the money. The chancellor decreed for the complainants the 
sum of $225, with compound interest. On the appeal of the de 
fendant, Judge Green said: “ But it is argued, and so the chancel- 
lor thought, that as regards the money legacy due the complainants 
from their grandfather’s estate, and which it is assumed their father 
received in 1805, the statute of limitations does not apply; that he 
held the money as a trustee of such character that a court of equity 
will not permit him to rely on the lapse of time. The statute of 
limitations prescribes that certain forms of action shall be barred 
within the times limited, and, therefore, in its terms it does not 
apply to courts of equity; but the courts of chancery, both of Great 
Britain and this country, have uniformly held that in cases where 
any remedy exists at law, if a court of chancery gains jurisdiction 
of a cause, the time fixed in the statute as a bar to the action at 
law will also be a bar to a bill in chancery. All that class of trusts, 
therefore, that become such by matter of evidence, where a party 
takes possession in his own right, are equally subject to the opera- 
tion of the statute of limitations in courts of equity, as would be 
the corresponding actions prosecuted in courts of law. But in ex- 
press or direct trusts, created by the contract of the parties, the 
statute of limitations does not operate. In such cases the trustee 
takes possession and holds for another. His possession is the pos- 
session of that other, and there can be no adverse holding until the 
trustee denude himself of the trust, by assuming to hold for him- 
self, and notifies the cestwi que trust of his treachery. In these cases 
no action at law can be maintained. The remedy is only in a court 
of equity. The statute of limitations, therefore, has no application 
to them. Apply these principles to the case before us. The com- 
plainants are entitled to a sum of money in North Carolina by the 
will of their grandfather. Their father procures the executor of 
Humphrey’s will (the grandfather’s executor) to pay this money to 
him. Now, in receiving it, how does he becume a direct or express 
trustee? He stood in no legal relation to the parties by which he 
was entitled to receive it, as an executor, administrator or guardian 
does; on the contrary, he was their self-constituted agent. He re- 
ceived the money by wrong, and he held it in his own right. But, 
having possessed himself of the money of these complainants, they 
had a right of action against him to recover it, and might have 
sued him, at law, for money had and received. The executor of 
Elijah Humphrey’s (the grandfather) will was an express trust; but 
when Jesse Haynie (the deceased father and testator) received the 
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money from said executor, he was placed in a very different relation 
to the complainants from that in which the executor had stood. 
The law, to be sure, would turn him into a trustee; but he did not 
become such by contract, but was such by implication of law, be- 
cause of his wrongful possession of money which did not belong to 
him; nevertheless, he held it in his own right, and for his own ben- 
efit, adversely to the complainants.” 

In Wilmerding v. Russ, 33 Conn., 80, the court said: “ A court 
of equity would undoubtedly declare the sale to be one which was 
invalid, as against the policy of the law and constructively fraudu- 
lent; but in cases of constructive fraud, the statute of limitation 
applies. The decisions to this effect are conclusive.” Citing Bick- 
ford v. Wade, 19 Ves., 88; Murray v. Coster, 20 Johns., 576; Rob- 
inson v. Hook, 4 Mason, 151. 

Although the plaintiff in his petition alleges an express trust to 
exist and charges the defendant accordingly, vet the testimony of 
Shirley himself, who testified in behalf of the plaintiff, plainly con- 
tradicts that allegation and shows that the trust was a constructive 
trust. Neither by allegation nor proof did the plaintiff show that 
Shirley was ignorant of the fact that the railway company held 
his funds in trust for him, but to the contrary alleges and proves his. 
knowledge and recognition of that fact; ne ,ither do the pleadings or 
proof maintain that there was actual fraud between the railway 
company and the defendant in the transfer of the money to Baker 
by the company, or that there was any secrecy or concealment 
practiced in effecting that transaction. The evidence shows that 
Shirley knew that Wasson had from the first declined to receive the 
money from White, and that he had urged White to repay to him 
the money which he had confided to him to pay to Wasson, but 
which was thenceforth unavailing for that purpose because the 
transaction with Wasson for which the money was required had 
been abandoned by Wasson. Shirley then claimed his money; he 
could not get it; without his knowledge or consent it was next 
heard of by him in a “suspense” account kept by the Houston & 
Texas Central Railway Company, and he became reconciled to per- 
mit it to remain there for his benefit. Evidently it was known to 
all concerned that neither White nor Wasson claimed or desired to 
have the money, and, manifestly, no other person than Shirley claimed 
it,and with no less certainty was it known to all concerned that he 
alone was entitled to it as between each other; and they all mutually 
recognized the fund, or were at least estopped by the facts from 
questioning that the same was a fund held in trust by said company 
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for the benefit of Shirley and subject to his demand. Under thegg 
circumstances, in the absence of fraud or concealment practiced b 
the defendant in order to conceal from Shirley a knowledge of the 
facts concerning the transfer to himself of the money held by the 
company for Shirley, there does not appear to us any good reason 
why the statute of limitations should not commence to run from the 
20th day of March, 1877, when Baker received said money by trans. 
fer of the railway company. Fraud will only prevent the running 
of the statute until the fraud is discovered, « r by the use of reason. 
able a might have been iene Kuhlman », saker, 
50 Tex., 63( Alston v. Richardson, 51 Tex., 1. See Bremond 4, 
McLean, 45 hex. 11, as to the requirement of the petition to allege 
facts showing fraud and plaintiff's want of knowledge thereof, when 
he would avoid the plea of the statute of limitations. Fraud coupled 
with the concealment of the cause of action will suspend the run- 
ning of the statute, and entitle the plaintiff to an action upon the 
discovery of the fraud, or at such time as he might have done so by 
the use of reasonable diligence. Anding v. Perkins, 29 Tex., 348, 
The statute was not, however, suspended in this case under the 
operation of the rules just stated, for the reasons that there was no 
issue presented under the pleadings setting up either fraud or con- 
cealment, and because it was not alleged nor shown by the evidence 
that Shirley or his assignee could not have asc ertained, by the use 
of reasonable diligence, all such facts as were necessary to apprise 
them of the existence of their cause of action, if any, they or either 
of them had. The case and the opinion before cited and so liberally 
quoted from (Haynie v. Paul’s Ex’r, 5 Humph. (Tenn.), 293) may be 
aptly cited here on the point under consideration. The application 
made by the supreme court of Tennessee of the rule of law which 
should govern respecting the ignorance of a party concerning the 
existence of his right of action, which ignorance originated in the 
silence and failure by the party pleading the statute as a defense to 
notify the complainant concerning the facts constituting the sup- 
posed right of action, seems to be correct, and to have proper appli- 
cation to this case. It was held in that case that “if a person 
make false representations to the parties interested, by which they 
were prevented from investigating the matter and ascertaining 
their right of action, it would be a concealment of the cause of 
action by fraud, and the statute of limitations would commence to 
run only from the time the cause of action was discovered; but the 
mere fact of the failure to disclose rights of record in another state 
would not constitute fraud; as ex. gr., where a father received 
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money and property bequeathed to his children by their grandfather 
from the executor, the will being of record in North Carolina, and 
failed to disclose the fact to his children.” 

In this case the deposit was made by White with the company in 
1873; the suit was brought about seven years afterwards. Shirley 
was informed by White as to his action in the matter, and having 
ratified W hite’s course, he was fully apprised concerning the liability 
of the company to account to him for the money. The evidence 
does not show, however, any action taken by Shirley to obtain his 
money, or to direct its use or management. No impediment is sug- 
gested through the pleading or the evidence to Shirley’s obtaining 
at any time previous to March 20, 1877, his money from the com- 
pany, or at all events to learn during that period or subsequently as 
to what had been done with it. If under these circumstances, by 
reason of want of due attention to his affairs, he failed to learn at 
an earlier day than he may have ascertained the facts entitling him 
to sue Baker, we are of opinion that the statute of limitations com- 
menced to run against him the same as in any case of ordinary 
account or debt. 

The facts upon which the opinion of the supreme court rested 
when this case was formerly here on appeal seem from the opinion 
which was delivered to have been in certain features different from 
those shown to us by this record. On the former appeal it was held 
upon the case before the court that the action of the company in 
placing the deposit to the credit of Baker, if unauthorized, did not 
make Baker the trustee of Shirley in respect to any investments 
which might be made by Baker with the money, so as to inure to the 
benefit of Shirley; that if it created any liability on the part of 
Baker to Shirley, it was, at most, a right of action for money had 
and received, or converted to his use and benefit. 

The supposed want of privity of contract between Shirley and 
Baker seems to have influenced, if it did not wholly determine, the 
conclusion announced in the opinion. 

A careful reading of the statement of the case made by the re- 
porter, in connection with the opinion, inclines us to believes that 
the court misconstrued the record as showing that Shirley deposited 
the money with White as a banker and on ‘general deposit, instead 
of depositing git as a trust to hold for the purpose of meeting Shirley’s 
draft in favor of Wasson when the same should be presented, and to 
be returned to Shirley in case Wasson declined to receive it. The 
opinion on that assumption held that there was no privity between 
Shirley and Baker. The reporter’s statement of the case seems to 
Vou. LIX— 11 
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give a different view of the record from that assumed by the 
court. 

As an illustration by example given in Perry on Trusts (sec. 14), 
in respect to privity in estate between those who may be affected 
through a trust, he says: “And so there must be privity bet ween 
the persons to be bound by the trust; . . . and soif the trustee 
sell the estate to a purchaser with full notice of the trust or confi- 
dence, or if he transfer the estate to a volunteer without consider- 
ation, the estate and the persons to whom it comes in such manner 
will be bound by the trust, because there is both privity of estate 
and of persons. But if the trustee sells the estate to a third person 
for a valuable consideration, without notice of the trust, neither the 
estate nor the purchaser for value and without notice will be bound 
by the trust, for there is in such case no privity between the per. 
sons.” 1 Perry on Trusts, p. 12, § 14. See, also, id., sec. 223, where 
it is said that “if in any way a person purchases with what the 
law construes to be full notice that another has a legal or equitable 
title to the property, or that he has been deprived of his interest by 
accident, mistake or fraud, he will be held as a trustee.” 

Under the facts relied on by the plaintiff in the case as last tried, 
we think that Shirley showed a cause of action for the recovery of 
his interest in the bonds sued for originally or their value propor. 
tionate to the amount or number of bonds paid for by his money 
used in the purchase by the defendant; was entitled to recover his 
portion of the bonds if to be found,— by proceedings in partition if 
practicable,— or if the property is not subject to be recovered in 
kind, that he may recover the value of his said interest. 

The plaintiff, if entitled to sue otherwise, may elect to proceed 
for the money, as he has done in this proceeding, under an amend- 
ment of his petition made probably in consequence of the reversal of 
the former judgment and the reasons given therefor by the supreme 
court’s opinion. 

The funds of Shirley are traceable by the evidence into the bonds 
with unmistakable certainty. If the trustee invests the trust fund 
or its proceeds in other property, the cestué que trust may follow the 
fund into the new investment, so long as he can identify the pur- 
chase as made with the trust property or its proceeds, although the 
trustee may have taken the title in his own name, or in the name of 
any other person with notice of the facts. 2 Perry on Trusts, sec. 
836 and sec. 835. See, also, 1 Perry on Trusts, 127, 128. 

Story, in his treatise on Equity Jurisprudence, says: “It has been 
truly said that the only thing inquired of in a court of equity is 
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whether the property bound by a trust has come into the hands of 
persons who are either bound to execute the trust or to preserve the 
property for the persons entitled to it. If we advert to the cases 
on the subject, we shall find that trusts are enforced not only against 
those persons who are rightfully possessed of trust property, as 
trustees, but also against all persons who come into possession of 
the property bound by the trust, with notice of the trust. And 
whosoever so comes into possession is considered as bound, with re- 
spect to that special property, to the execution of the trust.” 1 
Story’s Eq., sec. 533. See, also, 2 Story’s Eq. Jur., secs. 1257, 1258. 

“The general proposition, which is maintained both at law and in 
equity upon this subject, is, that if any property, in its original state 
and form, is covered with a trust in favor of the principal, no change 
of that state and form can divest it of such trust, or give the agent 
or trustee converting it, or those who represent him in right ‘(not 
being dona fide purchasers for a valuable consideration without no- 
tice), any more valid claim in respect to it than they respectively 
had before such change.” 2 Story’s Eq. Jur., sec. 1258. An abuse 
of a trust can confer no rights on the party abusing it, or on those 
who claim in privity with him. Id. See, also, same authority, 
secs. 1261¢ and 1261d. 

We conclude upon the whole case that because it appears from 
the evidence that the plaintiff's action was barred by limitations, the 
judgment ought to be reversed; and in view of the fact that it is 
not entirely apparent to us that justice would be best promoted by 
the supreme court rendering the judgment which ought to have 
been rendered below on the last trial, it is deemed more in conso- 
nance with the rights of the parties to remand the cause for further 
proceedings in order that both parties having before them the opin- 
ion of the supreme court upon the various questions which have 
been discussed, that they may prepare their pleadings and try the 
cause under views here presented not heretofore, perhaps, fully acted 
upon by the parties. 

Therefore we report our conclusion to be that the judgment ought 
to be reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion approved March 20, 1883.] 
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Ammon Unvrerwoop v. Maaerr L. CooitGrove. 
(Case No. 1326.) 


1. Lrurration.-— When the plea of limitation was interposed against a claim for the 
value of personal property intrusted to defendant, and converted by him, and 
there was evidence tending to sustain the plea, it was error to refuse a charge to 
the effect that, if defendant used no fraudulent means to conceal the conversion, 
and plaintiff might, by the use of ordinary diligence, have discovered such eon- 
version, then limitation began to run against plaintiff as soon as she, by the use of 
ordinary diligence, might have discovered such conversion; and the right to re- 
cover was limited to two years from the time when such discovery might have 
been made. 

2. CHARGE OF couRT.— See opinion for a charge of court in regard to the liability of 
an attorney, held erroneous, when considered with reference to the testimony of 
the attorney, and, perhaps, as caleulated to mislead the jury. 

3. Practice.— A question raised by an assignment of error, involving the ruling of 
the court in excluding evidence, cannot be considered when the bill of exception 
fails to show the objection to the evidence. 


Aprrrat from Brazoria. Tried below before the Hon. Wm. H. 
Burkhart. 

Suit brought on the 19th of April, 1879, by appellee against Am- 
mon Underwood and the firm of Mitchell, Calder & Davidson, 
composed of John C. Mitchell, Robert J. Calder and Wm. L. David- 
son, defendants below, for the recovery of one hundred and twenty- 
nine bonds, or the value thereof, issued by the county of Brazoria, 
payable to bearer, with coupons attached, in aid of the H., T. & B. 
Railway Co., which, the plaintiff alleged, belonged to her and was 
unlawfully withheld from her by the defendants. The cause was 
tried by a jury at the spring term, 1580, of the court, and resulted 
in a verdict and judgment for the plaintiff. 

The appellee alleged that one U. C. Coolgrove became the owner 
of one bundred and twenty-nine of the bonds with coupons attached; 
that Coolgrove afterwards left the bonds with the appellant for 
safe keeping; that thereafter said Coolgrove, for value, transferred 
and delivered the bonds and coupons to the appellee; that about 
March 1, 1878, the county commissioners’ court of Brazoria county 
effected a decree of compromise in respect of all the bonds, whereby 
the holders thereof were to surrender them and take in place thereof 
new bonds for the principal, which new bonds were accordingly 
issued by the county March 1, 1878, payable to bearer in twenty-five 
years; that the old one hundred and twenty-nine bonds came within 
the terms of the compromise decree, and that appellant surrendered 
them and took in place thereof the new bonds with coupons attached 
thereto, the principal whereof amounted to $12,900, which was their 
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value, and the attached coupons were worth either $8 or $40 —as 
the same may be attached to $100 or $500 bonds,—the numbers 
whereof were unknown to plaintiff. 

That the appellant, after getting possession of said new bonds, 
refused, though often requested, to deliver them to the appellee; 
that thereupon she employed the law firm of Mitchell, Calder & 
Davidson to recover the same for her for a fee of ten per cent. 
That by a fraudulent combination between said law firm and appel- 
lant they made some sort of division of said new bonds unknown to 
her, without her authority or consent, and in disregard of her rights. 
That said new bonds and attached coupons were still her propetry, 
and that Underwood and Mitchell, Calder & Davidson refused 
to deliver them, though often requested so to do, to her damage - 
$15,000, and she prayed judgment against them for the new bonds 
and coupons, or for their value, and for general relief. 

Mitchell, Calder & Davidson answered May 20, 1879, by general 
denial, and specially that they were never employed by the appellee 
and had no knowledge of appellee’s interest in the bonds, but were 
employed by her father, U. C. Coolgrove, to recover the bonds, 
which he claimed, for a fee of one-half of what might be recovered, 
either by suit or compromise, which they were authorized to make; 
that in good faith they compromised the claim with Underwood, re- 
ceiving $4,500 in new bonds, although they had been instructed to 
take a less amount in settlement and compromise of the claim, and 
of which they paid over to U. C. Coolgrove $2,300, retaining the 
balance as their fee. 

A. Underwood denied that the appellee ever was the owner of the 
bonds sued for, or was ever in possession thereof or entitled to the 
possession; that in 1859, U. C. Coolgrove, father of appellee, in order 
to procure advances from appellant to enable said Coolgrove to carry 
on his plantation and perform certain contracts he had made with 
the railway company, authorized him to receive from the H., T. & B. 
Railway Co. all bonds that the company might be owing to him on 
completion of his contracts with them, and to hold the same as col- 
lateral security for the advances; that in pursuance to this agree- 
ment appellant obtained from the company one hundred and 
twenty-eight Brazoria county bonds and some detached coupons; 
that thereafter, on settlement with U. C. Coolgrove, he owed appel- 
lant $812.55, for which he gave his note on 20th August, 1866; that 
thereafter, on 15th of July, 1867, U. C. Coolgrove transferred and 
conveyed said bonds to defendant as collateral to secure said note; 
that on the 20th of August, 1867, appellant being indebted to Mrs. 
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C. J. Borden, transferred the said (Coolgrove) note and bonds at- 
tached thereto in part payment of his debt to her; that neither the 
appellant nor Mrs. B. ever had any notice of any claim or right set 
up or claimed by appellee to the bonds; that from the 20th of Au- 
gust, 1867, the note and bonds had been the property of the estate 
of Mrs. Borden, and that since that time he had not owned or held 
the bonds, except as the agent of Mrs. C. J. Borden, or as her exee- 
utor; that on the 3d May, 1878, U. C. Coolgrove brought a suit, No, 
3663, in district court of Brazoria county, in his own name, to re- 
cover the bonds, of which the appellee well knew, but neither inter- 
vened therein or gave any notice of any interest claimed thereby to 
the appellant; that the suit was compromised by the attorneys, duly 
authorized, of which she knew, and he pleaded the fact as an 
estoppel; that he paid over to M.,C. & D., who were then the au- 
thorized attorneys and in possession of the receipt of appellant, 
given to U. C. C. originally for the said old bonds, and that they 
entered “satisfaction” thereon and delivered same to appellant; 
that the attorneys had authority to make the settlement and pleaded 
the same in bar. He also pleaded the statute of limitations in bar, 

On the 28th of May, 1880, A. Underwood, as executor of the es- 
tate of Mrs. C. J. Borden, filed petition of intervention in his repre- 
sentative capacity, in which it is alleged that in August, 1867, he 
sold, for value, to Mrs. Borden, the note of U. C. Coolgrove, and the 
bonds were given to secure same; that she died in July, 1875, and 
that this defendant was executor of her last will, and that said note 
and bonds were the property of her said estate by virtue of the sale 
thereof, ete. 

The appellee moved to strike out the intervention because it intro- 
duced new parties and new matters, and sought to make new issues 
of facts which ought to have been done before, if at all, and that the 
transaction set up between them was irrelevant to thissuit. The orig- 
inal answer of the appellant, filed May 22, 1879, denied his liability to 
any one except to Mrs. C. J. Borden, of whose will he was executor, 
and to whose estate the bonds belonged by sale, for valuable consid- 
eration, to her by appellant, made in 1868; that she held said bonds 
as her property till her death in 1875; that he was executor of her 
will, and in that capacity a necessary party, and asked that he be 
made such. 

The court granted the leave to A. Underwood, as executor of the 
will of Mrs. C. J. Borden, to intervene for the protection of the 
rights of her estate, but sustained the motion to strike out the in- 
tervention. 
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It was proved that the old bonds were held by the appellant in 
accordance with the following writings, contemporaneously executed : 
“JT, by these presents, do transfer and assign to A. Underwood all 
my right, title and interest in and to one hundred and twenty-eight 
bonds of $100 each, and seventy-five coupons of $8 each, detached 
from Brazoria county bonds, said bonds being the same that was 
placed in the hands of A. Underwood by me, as collateral security, 
in 1860, and for all of which bonds I have received payment in full. 
(Signed) “U. C. Coorgrove. 

“Corumpra, July 15, 1867.” 

“T have this day taken from U. C. Coolgrove, Esq., one hundred 
and twenty-eight Brazoria county bonds of $100 each, and seventy- 
five coupons, detached from Brazoria county bonds. Said coupons 
are for $8 each. Said bonds and coupons have been paid to me to 
liquidate a note of hand drawn by U.C. Coolgrove in favor of 
the undersigned for $812.55, dated August 20, 1866, and due one 
day after date, and drawing ten per cent. interest from date. Also 
to secure me, the undersigned, for a note of $597, favor of J. W. 
Brooks, receiver, dated January 4, 1859, and due twelve months 
from date. Also to secure me, the said Underwood, against the 
payment of note signed jointly or as security in favor of the ad- 
ministrator of the estate of Clark, of Wharton county, for $5,000, 
given for negroes purchased by said Coolgrove from said C lark’s 
estate, and for all of these and all other liabilities said Underwood 
is or may hereafter be under for said U. C. Coolgrove, said U. C. 
Coolgrove has transferred to said achat said bonds, and said 
Underwood, in case he has said liabilities foreed upon him to pay, 
is to make use of said bonds to best advantage, accounting to said 
Coolgrove for what he realizes therefor; but said C oolgrove has the 
right to reclaim all the said bonds, ete., on the liquidation i in full or the 
discharge of said Underwood from the above described liabilities, but 
said Underwood is to exercise full rights and ownership and to dis- 
pose of said bonds to best advantage to liquidate all or any of said 
liabilities in case the said payments are legally enforced and not 
longer subject to delay, being a sufficient reason for the disposition 
or sale of said bonds. 

(Signed) “ A. UnpERWoop. 

“ Cotumpra, July 15, 1867.” 

W. L. Davidson, among other things, testified: That shortly after 
the return of Mitchell and Coolgrove to Richmond there was full 
discussion of the bond matter, and it was agreed by all the parties 
that he (witness) should go immediately to Columbia and compro- 
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mise and settle the bond matter with Underwood. This occurred 
in the office of Mitchell, Calder & Davidson, in Richmond, Cool 
grove concurring. Ile (witness) got the papers from him; don’t 
recollect the limit fixed for compromise, but knows he got more 
than the limit. Coolgrove expressed no dissatisfaction “with the 
compromise, but got twenty-three bonds. Calder received the 
bonds and made the settlement with Coolgrove. 

Other facts are referred to in the opinion, in which is set forth 
the charge objected to. 


Chas. Cleveland, for appellant, cited in support of the fourth 
charge asked by him, Hunter v. Hubbard, 26 Tex., 547; Winburn », 
Cochran, 9 Tex., 123; Tinnen v. Mebane, 10 Tex., 253; Robertson », 
Wood, 15 Tex., 1; 45 Tex., 311. 


Asa EF. Stratton, Jr., and Duff & Wilson, for appellees, cited 
Tinnen v. Mebane, 10 Tex., 247; Grumbles v. Grambles, 17 Tex.,, 
477; Cochrane v. Winburne, 13 Tex., 150; 3 Tex., 128, 133; Perry 
on Trusts, pp. 863, 864; Wright v. Donnell, : 34 Tex., 305; Baker ». 
Clepper, 26 Tex., 632; Carter v. Carter, 5 Tex., 102, and cases cited; 
Briscoe v. Bronaugh, 1 Tex., 340. 






West, Associate Justice.— The ninth assignment of errors brings 
under review the action of the court in refusing the instruction 
asked by appellant on the question of limitation. The charge asked 
was as follows: 

_ “Tf you believe, from the evidence, that Underwood held said 
bonds and converted them to his own use in 1867, and that said Un- 
derwood used no fraudulent means to conceal said conversion, and 
that said plaintiff might — by use of ordinary diligence — have dis- 
covered such conversion, then limitation begins to run against plaint- 
iff as soon as she, by the use of ordinary diligence, “might have 
discovered such conversion, and is limited to two years in which to 
bring her suit for the recovery of said bonds.” 

The appellant had in his pleadings set up the defense of limita- 
tion. The court declined to give this instruction, and in effect 
refused to submit an issue on this plea in any form to the jury. 

It is suggested that the court refused the instruction because there 
was no evidence whatever introduced by appellant in support of this 
issue. It is true that the evidence on this point was not as full or 
pointed as it might have been made; still it cannot be fairly said 
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that there was no evidence at all bearing on the question or tending 
to prove the truth of the plea. 

There was proof offered to the effect that, prior to 1877 (how long 
before it is not stated), appellee and her father had retained counsel 
to recover these bonds or their value from the appellant. It was 
also in evidence that this action of appellees in retaining counsel to 
bring suit was caused by the hostile attitude assumed by appellant, 
previous to that date, in relation to these bonds; there having 
been, before that time, correspondence between the appellant and 
the father of the appellee on the subject, from which Coolgrove had 
already learned that appellant would hold the bonds if he could. 

There was also other testimony in the record tending to show that 
before July, 1867, the appellant was very much embarrassed and 
pressed by his creditors. ‘There was also evidence tending to show 
that after July, 1867, and in August of the same year, the appellant 
was still badly involved, and unable to pay his debts; that about 
that time suits had been instituted against him on the Coolgrove 
liabilities enumerated in the receipt, and that as the upshot of the 
matter, appellant went into bankruptcy and was discharged. That 
about one year before appellant went into bankruptcy he transferred 
the bonds in question, together with Coolgrove’s note, to Mrs. 
Borden. 

The evidence thus discloses that in the summer or fall of 1867, 
appellant was sued and pressed by the creditors of Coolgrove, and 
as a result of that pressure, together with the pressure of his other 
creditors, he was compelled to go into bankruptcy. 

From all these facts, the jury might have been authorized to infer 
that the transfer to Mrs. Borden, and the bankruptcy of the appel- 
lant, occurred as early as the latter part of the year 1867 or 1868. 
The evidence on this point, it is true, was not very strong, but it did 
have a tendency to show the fact that the transfer occurred about 
that date, or at least that it occurred prior to the year 1877. 

The testimony, in itself, is of course not convincing either as to the 
date of the transfer by appellant or the date of his bankruptcy. 

The evidence, too, disclosed enough to show. that appellant had in 
his possession or controlled the evidence of the actual date of the 
transfer, and the date of his adjudication and the date of his dis- 
charge asa bankrupt. He also, it is plain, knew the exact date of 
Mrs. Borden’s death, for he was her executor, and his wife was her 
sole heir. 

The marked failure, under such circumstances, of appellant to prove 
the actual date of the transfer to Mrs. Borden; his failure to show 
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when he was adjudged a bankrupt or when he was discharged; the 
absence of all attempt on his part to prove a fact so important in 
the case as the exact date of Mrs. Borden’s death,— all these signifi- 
cant facts point strongly to the conclusion that this evidence, if 
produced, would have told against the appellant’s plea. 

The withholding of documentary evidence or papers in his pos- 
session that would throw light on the question, without any expla- 
nation being given as to why they are not produced, is well calculated 
to create the belief that, if produced, they would not aid the case 
of the party withholding them. Johannes v. Bennett, 5 Allen, 
(Mass.), 169; Bayley v. MeMickle, 9 Cal., 450; Tobin vw. Shaw, 45 
Me., 331; Blade v. Noland, 12 Wend. (N. Y.), 173. 

It is possible, too, that the jury, had the issue been submitted to 
them, might have found that the appellant had, upon a view of the 
whole case, failed to sustain his plea of limitation. Still it certainly 
cannot be said that there was no evidence whatever before the jury 
tending to establish the truth of this plea. On the contrary there 
was undoubtedly evidence on that point, and enough, had the jury 
deemed it trustworthy, to have authorized a verdict for appellant 
upon that issue, had the matter been submitted to them. 

The court, however, when it refused to instruct the jury at all on 
this point, and withdrew from their consideration the issue, practi- 
cally decided, to all intents and purposes, that there was no evidence 
at all on this point. 

It may be added, also, in the same connection on this point, that 
there was also evidence introduced going to show that from a date 
long anterior to 1867, and in fact down to the time of trial, appellee 
or her father, who seems to have had, for all practical purposes, the 
control of these bonds, if, in fact, he was not the true owner, re- 
sided near appellant. His residence from 1860 to the time of trial 
appears to have been either in Brazoria, Wharton or Colorado coun- 
ties. There is no evidence that appellant ever deceived him at any 
time as to the relation in which he stood to the bonds. Doubtless, 
if he had made inquiry, as it was his duty to do, in 1867, or from 
that date down to 1874, or at any time prior to 1877, he could have 
learned the relation in which appellant and Mrs. Borden’s estate 
stood to these bonds. 

There was not even a replication of fraud or concealment made in 
response to the plea of limitation. Upon the whole, under the 
pleadings and evidence, we think the court committed an error, 
prejudicial to the rights of appellant, in refusing to give the instruc- 
tions asked on the issue of limitation. Or, at least, in not submitting 
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in some form this issue to the jury, to be passed on by them under 
a proper charge. 

Complaint is also made of the action of the court in giving the 
third instruction asked by appellee. That charge was as follows: 

“The authority of an attorney-at-law, under his ordinary employ- 
ment to bring and prosecute or to defend a suit, does not authorize 
him, unless so specially, to compromise the business placed in his 
hands, and defendants are required to show affirmatively that W. 
L. Davidson was authorized, aside from any employment as an 
attorney-at-law, to make the compromise alleged in defendants’ 
amended answer, and defendants must bring home to plaintiff action 
or acquiescence in giving such authority to said W. L. Davidson, 
or else plaintiff is not estopped by said alleged compromise. When 
an agent exceeds the authority given him by his principal, his acts 
are not binding upon the principal; therefore, if W. L. Davidson 
was not specially authorized to make the alleged compromise, or if 
plaintiff has not accepted and ratified such compromise, it is not 
binding upon her.” 

It is insisted that, under the facts of the case, this charge gives 
undue prominence to the individual acts of W. L. Davidson. In 
other words, that it, in great measure, restricted the jury to the 
inquiry as to the personal authority of Davidson in the matter, 
apart from any employment or authority of his as an attorney-at- 
law, that he might have had, either expressly or by implication, 
existing in the law firm of which he was a member, and for whom 
he acted. 

While considered in connection with the main charge of the 
court, it cannot be said that it was, upon a view of the whole case, 
undoubtedly error in the court to give this charge and to refuse the 
one asked by appellant on the same subject, yet we are inclined to 
think, when considered in reference to the evidence of Davidson, 
from which it was plain that he had not met the appellee, and had 
no direct instructions to himself individually from her father or 
from her to make the compromise, that it was perhaps calculated 
under the circumstances to mislead the jury. 

The fourth assignment of errors, which brings in question the 
correctness of the ruling of the court in excluding evidence as to 
the value of the bonds sued on from 1860 to 1878, cannot be re- 
vised, as the bills of exception fail to disclose the objection which 
was raised to the evidence. The appellant has not, in his capacity 
as executor of Mrs. Borden, appealed, and hence the adverse action 
of the court on his plea of intervention in that capacity will not be 
considered. 
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On another trial, no doubt, the court will permit the petition of 
intervention to be filed, if leave is asked in time, and under circum. 
stances not calculated to surprise the other party or delay the trial 
of the cause. 

For the errors above indicated, the judgment of the court is re 
versed and the cause remanded. 


REVERSED AND REMANDED, 


[Opinion delivered March 20, 1883.] 


Chief Justice Wicuie did not sit in this case. 





P. J. Witurs & Bro. v. Green Ferauson. 
(Case No. 993.) 


1. Cask aAPpROvED.— The decision in this case on former appeal (46 Tex., 496) ap- 
proved and followed. 

2. ADMINISTRATION.— An independent executrix, under will, openly declared her pur- 
pose to have nothing to do with the estate, refused to return an inventory, and re- 
quested the county judge to appoint as administrator de bonis non her son. Held, 
that these facts tended to show that the county judge acted on sufficient evidences 
in declaring the estate vacant, and a purchaser of land, sold under order of 
court by the administrator de bonis non, was protected as against a collateral at- 
tack calling in question the legality of the administration. 

3. PURCHASER PENDENTE LITE.— While a purchaser pendente lite is bound by the 
judgment rendered in the cause in reference to the property in litigation which is 
purchased by him, his rights are not affected by proceedings seeking only a moneyed 
judgment against the vendor and having no reference to the property purchased. 
Nor would the fact that an attachment, which had been quashed, was once levied 
on the land, which was bought pending proceedings to obtain a moneyed judgment, 
constitute the purchaser a purchaser pendente lite. 

4. LieN oF JUDGMENT.— Under the laws in force in 1867 a judgment became a lien 
upon land of the debtor situate in a county other than that in which it was ren- 
dered from the time when a transcript of such judgment should be filed for record 
in such other county; but the lien ceased if execution was not issued upon 
such judgment within one year from the first day upon which execution could issue 


thereon. 


Appgat from Montgomery. Tried below before the Hon. James 
Masterson. 

This case is stated in the opinion delivered on a former appeal by 
Chief Justice Roberts. 46 Tex., 500. 

The facts offered in evidence on the first trial and excluded by 
the court were again offered on the second trial and admitted in 
accordance with the former opinion, and were as follows: 

1. Last will of Gen. John M. Lewis. 
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9. Depositions of Mrs. Susan M. Lewis, to the effect that she 
abandoned the executrixship of said will and requested the appoint- 
ment of her son as administrator of said estate, with the will an- 
nexed. 

3, Application of John M. Lewis, Jr., for letters of administra- 
tion. 

4. Order of court making the appointment August 28, 1867. 

5. Bond and qualification of John M. Lewis, Jr., as administrator, 
September 14, 1867. 

6. Inventory of estate, returned 15th October, 1867, by J. M. 
Lewis, Jr., as administrator. 

7. Administrator’s application for sale of lands, including land in 
controversy. 

8. Order of court to sell these lands made November 6, 1869. 

9. Order of court confirming sale of Peel tract alone (three hun- 
dred acres of the land in controversy), made and entered January 
31, 1870. 

10. Deed from administrator to Jesse McCaleb, the purchaser, of 
date February 8, 1870, for the land in controversy. 

11. Deed from Jesse McCaleb to defendant Ferguson to the same 
land, of date February 25, 1870. 

In addition to these, other orders and proceedings had in the pro- 
bate court were introduced as evidence showing the recognition of 
John M. Lewis, asadministrator, by the court for a period of more 
than five years next preceding the rendition of the judgment in case 
No. 1567, which seemed to establish the fact that Mrs. Susan M. 
Lewis had abandoned the executresship of the will. 





No brief on file for appellant. 


L. A. Abercrombie, for appellee, on the doctrine of lis pendens, 
cited 46 Tex., 496; Giddings v. Steele, 28 Tex., 750; 20 Tex., 429; 
Darcy v. Stricklinge, 15 Tex., 557; Mix v. Johnson, 9 La. An., 113; 
Grant v. McKinney, 36 Tex., 62; Burdett v. Silsbee, 15 Tex., 617; 
McPherson v. Caudiff, 11 Serg. & R., 422; Thomson v. Tolmin, 2 
Pet., 157; 1 Story’s Eq., sec. 405; Edmonds v. Crenshaw, 1 Me- 
Cord’s (S. C.) Eq., 146, 252; Lewis v. Meir, 1 Strobh. (S. C.) Eq., 
180; 5 Leigh, 627; 1 Hoff. C. R., 153; Lewis v. Madison, 1 Munf., 
303; Low v. Pratt, 53 Ill., 438; Miller v. Sherry, 2 Wall., 237; Grif- 
fith v. Griffith, 9 Paige, 317. 

On the question of jurisdiction, he cited Mims v. Mitchell, 1 Tex., 
443; 1 Gra. & Wat. on New Trials, 301. 


Witus v. Frrevson. (Galveston Term, 





Opinion of the court. 





a 
‘ 


Wuur, Cuter Justice.— This cause was before this court on ap- 
peal several years ago, and will be found reported in the 46th 
volume of Texas Reports. The facts of the case there differ from 
those brought before us for consideration in the present appeal in 
but one material respect. The evidence offered by the appellee to 
sustain his title to the land, and which was excluded by the distriet 
judge, which exclusion was held error in the opinion then delivered, 
was admitted upon the subsequent trial of the cause, and comes be- 
fore us now as a part of the statement of facts in the record. 

Judge Roberts, in delivering the opinion of the court on the first 
appeal, held that this evidence of title in the appellee having been 
excluded, he stood in the attitude of a naked possessor of the land, 
and could not attack collaterally the judgment under which the ap- 
pellants claimed. He further said that had the evidence been ad- 
mitted, it would have shown an interest of the defendant in the 
land anterior to the rendition of the judgment of 1872, under which 
the plaintiffs claim their title, which would have relieved the de 
fendant from the attitude of a naked possessor, and required the 
plaintiffs to have shown additional facts not developed in this case, 
which would either reach back to maintain the validity of the 
plaintiffs’ title, or would have the effect to vitiate the title of the 
defendant. Upon the second trial we find no evidence adduced 
which carries the inception of plaintiffs’ title any further back than 
the date of the judgment in cause No. 1567, viz., September 10, 1872. 
The attachment sued out in that cause during its progress, and which 
was levied on the land in controversy, was quashed in the very judg- 
ment rendered therein for the plaintiffs, and hence can have no 
effect in giving to them a lien dating back to the time it was levied. 

Admitting that this judgment was properly rendered and that 
Ferguson could not attack it collaterally in this cause, its lien does 
not extend further back than the date of the rendition of the judg- 
ment itself. The title of appellee is traced to an administration of 
John M. Lewis, Jr., upon the estate of John M. Lewis, Sr., during 
which a sale of the land in controversy took place, by order of the 
county court sitting in probate matters. This sale occurred Decem- 
ber 4, 1869, and was duly confirmed January 31, 1870. The deed 
from the administrator to the purchaser, McCaleb, was made Febru- 
ary 8, 1870, and McCaleb conveyed to the appellee, Ferguson, on the 
25th of the same month. If the county court was authorized to 
have the sale made, the title of appellee antedates the judgment lien 
under which Willis & Bro. claim the land more than two years. 

To avoid this the latter contend that the whole proceedings of 
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the probate court, by which the land was sold, were null and void, 
for the reason that John M. Lewis, Jr., who procured the order of 
sale and sold the land under it, was not the administrator of the 
estate; and that the estate was in course of administration outside 
of that court by Mrs. Susan M. Lewis as “ independent” executrix 
of her husband, John M. Lewis, Sr. That John M. Lewis, Jr., was 
appointed such administrator by the county court is not disputed; 
nor is it denied that he accepted, qualified, gave bond and acted as 
such for years, and that his acts were recognized by the court ap- 
pointing him and persons interested in the estate. It is said, how- 
ever, that the court, in appointing him, acted without authority, 
because there was at the time an executrix of the estate in charge 
of it who had not resigned nor been discharged from her trust. In 
deciding this point upon the former appeal (46 Tex., 504), this court 
said that a resignation of the executrix or a removal of her by order 
of court would conclusively establish a vacancy in the administra- 
tion of.the estate. But it would not follow that a court of compe- 
tent jurisdiction, called upon directly to act upon it, might not arrive 
at and determine the fact of abandonment upon other and different 
evidence of it; and that ordinarily the act of granting letters of 
administration upon such an application might well raise the pre- 
sumption that it had been determined upon some competent evi- 
dence, in the absence of proof to the contrary sufliciently apparent 
from the record to vitiate the proceedings. Adhering to these 
views of the learned chief justice delivering that opinion, and find- 
ing nothing in the record to show that the county court, in making 
the appointment,of an administrator de bonis non of the estate of 
John M. Lewis, Sr., acted upon insufficient evidence, or facts that 
would vitiate his order, we can but hold that the presumption in 
favor of that order became conclusive of its validity. Indeed, the 
facts proven on the second trial of the cause tended to show that 
the county judge acted upon sufficient evidence in declaring the 
estate vacant and ready for the appointment of an administrator de 
bonis non. The executrix had openly declared her intention to have 
nothing to do with the estate; had refused to return an inventory 
of it; had abandoned the executrixship and requested the county 
judge to appoint an administrator de bonis non, naming her son, 
John M. Lewis, Jr., as the person she wished to be appointed. 

We think these circumstances strengthen the presumption in favor 
of the action of the county court, as against a collateral attack, and 
that the proceedings had in the administration, as before recited, 
passed the title to the land in controversy to McCaleb, to whose 
rights the appellee in this cause has fully succeeded. 
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An attempt has been made to show that the finding of the court 
in the original judgment recovered by Willis & Bro. against Mrs, 
Lewis and her son is binding upon Ferguson, because McCaleb 
bought during the pendency of the suit in which that judgment was 
obtained. It is attempted to apply the doctrine that lis pendens ig 
notice to the world to the purchaser pending that suit. There was 
no property in litigation in the case. It was a suit to recovera 
moneyed judgment, and not for title or possession of the land. Al. 
though an attachment had been sued out and levied upon the Peel 
tract in that case, vet this attachment was afterwards quashed, the 
result of which was to declare it void ab initio, and the cause re. 
mained as if no attachment had ever been issued. <A purchaser 
pendente lite is bound by the judgment rendered in the cause in ref- 
erence to the property in litigation. The conveyance to him is not 
annulled, but his title is made subservient to the rights of the par- 
ties in litigation. 1 Story’s Kq., sees. 405, 406. As no right to the 
land was being contested in the cause, and none was determjned by 
the judgment, it had no more effect upon the purchases of McCaleb 
and Ferguson than would a suit and judgment for money alone 
against Mrs. Lewis and John M. Lewis, Jr., no matter what may 
have been the grounds upon which such moneyed judgment was 
rendered. 

The appellants further seek to sustain their title to one-half of the 
land by reason of their purchase at sheriff’s sale under the judgment 
of Jagers and Byrd against Mrs. Susan M. Lewis, the property being 
the community estate of Mrs. Lewis and her husband, J. M. Lewis, 
Sr. This judgment was obtained in Polk county October 8, 1866, 
and was recorded in Montgomery county March 22, 1867, and, so far 
as the record shows, the.first execution upon it was issued July 23, 
1872. By the law then in force, a judgment became a lien upon 
land of the debtor situated ina county other than that in which it 
was rendered from the time when a transcript of such judgment 
should be filed for record in such other county, provided that the 
lien should cease and become inoperative, if execution should not be 
issued upon such judgment within one year from the first day upon 
which such execution could by law be issued thereon. As no exe- 
cution issued upon this judgment for more than five years after its 
rendition, all lien acquired by its record was lost, and the lien cre- 
ated by the levy of the execution was the only one from which ap- 
pellants could derive any benefit. The land in controversy was 
levied upon under that execution August 1, 1872, long after the title 
had passed by purchase to the appellee Ferguson, ‘and it was not 
subject to such levy. 
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This disposes of all the points raised by the record which were not 
decided on the former appeal. We think there is no error apparent 
upon the record for which the judgment should be reversed, and it 
is accordingly aflirmed. 

AFFIRMED 

[Opinion delivered March 20, 1883.] 





W. P. Laveurer v. Jonaruan A. Sera. 
(Case No. 1468.) 


1. Presumption — Execution — Deep.— When the record discloses a sale, made 
under an execution sued out in 1867, on a judgment rendered in 1863, it will be 
presumed, in the absence of evidence to the contrary, that the execution legally 
issued, no failure to issue execution within the year being shown, or whether it 
was the first or an alias or pluries execution. The agreed statement of facts re- 
citing that a sheriff's deed for the property sold under such execution was read in 
evidence, it will be presumed that the levy, sale under execution and sheriff's deed 
were all in due form. Even if the execution had not issued within one year from 
the date of the judgment, it is not clear that under the laws then in force the 
purchaser under a sale made by virtue of such an execution would not have been 
protected. Boggess v. Howard, 40 Tex., 158; Cook v. Brown, 45 Tex., 73; Taylor 
v. Snow, 47 Tex., 463, and Cook v. Sparks, 47 Tex., 28, cited. 

2. SALE OF MINOR’S ESTATE UNDER JUDGMENT FOR COSTS IN PARTITION.— Un- 
der the probate act of 20th March, 1848, the share of each distributee, in the par- 
tition of an estate, was liable for costs in proportion to the share he received, 
wh:ch was a charge upon the interest received, and the payment of which might 
be enforced by execution. By an act concerning guardians and wards, passed 
by the same legislature on the same day, provision was made for the raising of 
means to pay debts against the minor's estate by a sale of his property under the 
direction of the probate court. Held, that a sheriff's sale, and deed executed in 
pursuance thereof, under a judgment in partition awarding execution for costs 
against a minor di-tributee, vested title in the purchaser of the minor's interest. 

3. ConsTRUCTION OF STATUTES.— When two acts of the legislature are passed on 
the same day, the courts will not hold either repealed by the other, unless they pre- 
sent a strong case of repugnancy, inconceivable inconsistency or palpable absurdity. 
Even then the exercise of the power in the judicial department to declare which 
act should survive at the expense of the other, would be of doubtful propriety; and 
this court recognizes no established rule by which precedence could be given to 
either. 

4, ConstRUCTION OF LAWs.— In the absence of the express repeal of an act, or when 
the legislative purpose to repeal is not clearly manifest, it is no part of the duty 
of courts to resort to technical subtleties to defeat the obvious design of the law- 
making department in a matter within the scope of its constitutional power. 

5. SraTUTES CONSTRUED — INsuNcTION.— Under sections 24 and 25 of the guard- 
ian’s act of 1848, the guardian could make application to the county judge for an 
order to sell property to pay costs adjudged against the minor's estate in partition 
proceedings. There can be no doubt of the power and duty of the district court 
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to interfere, if necessary, in extreme cases, by injunction, to prevent the sacrifice 
of the minor’s estate, under judgment for costs in partition, until provision could 
be made to pay costs without sacrificing the estate. 

6. Cases arrrovep.— Adriance, Guardian, v. Brocks, 15 Tex., 279; Tucker ». Brack- 
ett, 28 Tex., 339, and Moke v. Brackett, 28 Tex., 446, discussed ond followed, and 
many other cases cited. 

7. Aprrovep.— The principle announced in Freeman on Judgments, sec. 22, quoted 
with approval, to the effect that it would be a contradiction in terms to say that 
all persons may be bound by judgments, and then declare that some persons are 
exempt from having executions issued against them. 

8. Cases For LowED.— Upshur v. Pace, 15 Tex., 532; De Leon v. Owen, 3 Tex., 153; 
Pool v. Wedemeyer, 56 Tex., 296, and Encking v. Simmons, 28 Wis., 272 cited and 
followed. 

9. CoNSTRUCTION OF STATUTES.— When there is nothing in the statute to limit its 
general words, they must have general effect. 


Arpreat from Jackson. Tried below before the Hon. Wm. H. 
Burkhart. 

The agreed statement of facts is too lengthy for insertion. The 
suit was brought by Jonathan Seela to recover Jand in trespass to 
try title. The defendant set up title under a sheriff's sale and deed. 
The plaintiff claimed as heir of Jonathan Vess, and his title was 
admitted to be good unless defendants acquired title under a judg- 
ment in a proceeding in partition, execution and sheriff's deed. He 
showed a decree of the Jonathan Vess league of land of date 
June 29, 1863, made by the county court having jurisdiction, par- 
titioning the estate between the heirs of Vess and other part owners 
of the league. The plaintiff, Jonathan J. Seela, was a minor, and 
entitled as one of the heirs to a distributive portion. Ie was rep- 
resented by guardian ad litem. The judgment making partition 
was shown. It was shown that the interest of Jonathan J. Seela 
was sold under execution issued February 4, 1867, ss the costs in 
that partition proceeding adjudged against him. ‘ Plaintiff then 
read in evidence the sheriff's deed, in the usual form of a sheriff's 
deed; . . . it recited the judgment on which the execution 

issued, and the issuance of execution thereon on the 4th of Feb- 
ruary, 1867, the advertisement of the property for sale, and its sale 
on March 5, 1867. The deed was dated March 5, 1867, duly ac 
knowledged tor record same day, but not recorded until November, 
1871. It recited the payment of the amount bid for the property. 

The court below, acting on the conclusion that the county court 
had no power to enter judgment and award execution against the 
property of Jonathan J. Seela, a minor, decided that the execution 
and sale were nullities, and rendered judgment for the plaintiff for 
the land. 
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A. B. Peticolas, for appellant, cited Fowler ». Evans, 26 Tex., 
636, 638; Pasch. Dig., 1866; Ansley v. Baker, 14 Tex., 612; With- 
ers v. Patterson, 27 Tex., 492-498; 13 Tex., 309; 6 Tex., 166; 4 
Tex., 431. 


Francis M. White, for appellee, cited Pasch. Dig., arts. 3783, 3908, 
3909, 1315, 13820; Conkrite wv. Hart, 10 Tex., 140; Brown v. Chris- 
tie, 27 Tex., 73; Brown v. Lane, 19 Tex., 208; Howard v. North, 5 
Tex., 290; Lubbock v. Vince, id., 415; Clegg v. Varnell, 18 Tex., 
305. 


West, Assocrare Justice.— The court below held that the sher- 
iff's deed conveying the minor’s land was a nullity, and the correct- 
ness of this action is the sole matter before us. Questions in this 
connection have been discuss», as to the validity of the execution 
by virtue of which the sale was made. 

“It has been claimed that an execution sued out in 1867 could not 
lawfully issue, based on a judgment such as the one in evidence, ren- 
dered in 1863. Cases have been cited to show that the judgment 
had become dormant, and that its lien was lost by the failure to 
issue execution in twelve months from the date of the judgment. 
Howard v. North, 5 Tex., 290; Conkrite ». Hart, 10 Tex., 140; Lub- 
bock v. Vince, 5 Tex., 415; Shapard v. Bailleul, 3 Tex., 26. 

It may be a sufficient answer to this to say that the record does 
not show affirmative ly that there was any failure to issue execution 
within one year from the date of the judgme nt. Even if such were 
the fact, under the laws then in force, it is not certain that the pur- 
chaser under a sale made by virtue of such an execution would not 
be protected. Boggess ». Howard, 40 Tex., 158; Cook v. Brown, 
45 Tex., 73; Taylor v. Snow, 47 Tex., 463; Cook v. Sparks, 47 Tex., 
28; Ayres v. Duprey, 27 Tex., 593; Carroll v. Carroll, 20 Tex., 731; 
Shaw v. Ellison, 24 Tex., 197; Sydnor vw. Roberts, 13 Tex., 598; 
Webb v. Mallard, 27 Tex., 82; Hancock v. Metz, 15 Tex., 209; Haw- 
ley v. Bullock, 29 Tex., 224; Andrews vw. Richardson, 21 Tex., 287. 
Furthermore, the execution itself is not set out in the record, and 
the agreed case does not disclose whether it was the first or an alias 
or a plurics execution. 

We must, therefore, in the absence of all evidence to the contrary, 
presume that the execution was lawfully and regularly issued, and 
that the levy and sale and sheriff’s deed were all in due form. It 
also appears plainly that the court did not consider the question as 
to the validity of this execution, but expressly held that the county 
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court had no power whatever or authority to enter a judgment 
awarding any execution against appellee because he was a minor, 

This brings us to the sole question in the case, which is, did the 
sheriff’s deed, under the facts of the case, vest a good title in the 
purchaser to the land in suit? Can such a sale under execution be 
upheld as against the rights of the appellee, who was a minor when 
it was made? 

The statute requires in proceedings of this character in the pro- 
bate court, for the distribution and partition of the estates of de. 
ceased persons among the parties entitled to it, that where there are 
minors, their interests shall be properly represented by a guardian, 
If such minor has no guardian already appointed, the court should 
appoint a guardian ad litem, whose duty it is to look after and pro- 
tect the interest of such minor in the proceedings for partition, 
Hart. Dig., art. 1206; vol. 1, Pasch. Dig., arts. 1358-1362; also art. 
1366. See, also, R. 8., art. 2106 et seq. 

In Montgomery v. Carlton, 56 Tex., 365, this court held that 
where there was service on the minor under this statute, even 
though no guardian ad litem was appointed, such judgment was not 
void, and was not subject to collateral attack by the minor whose 
land was sold under it. 

The record discloses that in this case a guardian ad litem was 
appointed. It further appears that the person who represented 
appellee as such guardian in this proceeding was a suitable person, 
being his grandmother, Rebecca Seela. She was, or had been in 
the same year when this judgment in the partition suit was ren- 
dered, and probably previous to its date, appointed guardian of the 
person and estate of the appellee, and performed her duties as sueh 
until her death. The exact date of that event is not disclosed, but 
we may presume that it did not occur before 1866, and probably 
not later than that date. The evidence also shows that the subject 
of the costs and expenses of the proceedings for partition were con- 
sidered and passed upon by the court. 

The judgment recites that the amount of the charges made by the 
commissioners, who were appointed by the court to make the parti- 
tion in question, was ascertained by the court, and their claim for 
that amount (stating it) was allowed and approved. 

It also appears that the subject of the other costs that had natu- 
rally accrued in the case was considered by the court, with all. the 
proper parties to the suit represented before it, including the guard- 
ian of the appellee. The entire amount of the bill of costs is not set 
out in the record, but it is quite evident that these costs were the 
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subject of judicial consideration, and were ascertained, and the pro- 
ortionate share to be paid by each distributee was determined. 

A formal judgment was entered of record requiring their pay- 
ment, and, in default of such payment, this judgment directed 
execution to issue, as expressly provided in such cases by statute. 

There is no pretense that these costs, justly due from the appel- 
lee, were ever in fact paid by his guardian, or in any manner ten- 
dered at any time, and the execution under which the property in 
question was sold was issued in accordance with the judgment, to 
enforce its collection; the judgment as to costs being expressly 
made by the statute a charge against the land received by each 
distributee. The result was, the sale of the land in suit, and its 
purchase by the appellant’s vendor, who now claims title to the land 
by virtue of the sheriff's deed. 

The provision of the probate act of 20th March, 1848, under 
which the execution was issued, is as follows: “Section 105. All 
expenses incurred in the partition of estates shall be paid by the 
parties interested in the partition, each party paying in proportion 
to the share he may receive. The portion of the estate allotted 
to each distributee shall be liable to his or her portion of the ex- 
penses; and if not paid, the court shall have power to order execu- 
tion therefor in the name of the persons entitled to the same.” 
Hart. Dig., art. 1214; 1 vol. Pasch. Dig., art. 1366. See R.S., art. 
2133. 

This provision of the statute, giving this special lien for costs, ex- 
isted long before its re-enactment in the probate act of 1848. It 
was the fortieth section of the probate act of February 5, 1840. 
Hart. Dig., 1034. It was also subsequently embodied in the pro- 
bate law of 9th August, 1876 (Gen. Laws of 1876, p. 123), and is now, 
in substance, a part of our present law on the subject. R. S., 
art. 2135. 

In Fowler v. Evans, 26 Tex., 637, it was alluded to by the court 
in disposing of that case. It has never, however, as to the matter now 
before us, we believe, yet received judicial interpretation. 

It is contended that, in so far as this section of the probate act 
authorizes the summary sale for cash, under execution, of the real es- 
tate of an infant, it is unreasonable and wholly inconsistent with 
the laws then (and now) in force, regulating how claims and debts 
against the estate of minors are to be paid and adjusted. 

It is also urged that the conflict in this respect between this act 
concerning the estates of deceased persons, and the act regulating 
the estates of minors, is so great that this provision cannot stand, 
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being in fact irreconcilable with, and plainly repugnant to, the pro. 
visions of the act concerning the estates of minors. This being go, 
the provision in the probate act under consideration, it is argued, 
must yield to, and be superseded by, the provisions of the other agt, 
treating at large and especially of the estates of minors. This see. 
tion of the probate act is so broad in its terms that it may hereafter 
be contended in other cases that may arise under it, that it is also 
inconsistent with acts of the legislature regulating the rights and 
liabilities of other classes of persons who may be affected by its 
terms, and must, therefore, also yield to those acts. For example, 
the question has not yet been presented, under this section, as to 
how far it would also conflict with, and be repugnant to, the aets 
regulating the separate estate of a married woman, if her separate 
property were to be sold, as it might be, under execution in this man- 
ner, to pay the costs and expenses of partition. 

Nor has the question yet arisen as to the effect of the section 
under consideration on the estate of an idiot, or a person non com- 
pos mentis, if his land was sold, as it might be, under execution, 
under the provision of the statute now under consideration. 

It is presumed, however, that the inconvenience and hardship re- 
sulting from the sale of the property of a minor, under this section, 
where he had been represented in court by a guardian, would be no 
greater than those growing out of the sale of the real property of a 
lunatic or a feme covert. 

The probate act in which this provision of the law is found was 
passed and took effect on the same day as did the act defining the 
relations, rights and duties of guardian and ward. [oth acts bear 
date the 20th March, 1848. 

If there is, in fact, any inconsistency in the two acts, there is no 
rule of statutory construction that has been brought to our notice 
that would require this section under consideration to yield prece- 
dence, and to become, in fact, a dead letter, rather than the supposed 
opposing sections in the other act named. 

In Lovett v. Casey, 17 Tex., 594, the court says, in relation to a 
similar question: “The two acts went into effect the same day, and 
both must be regarded as equally valid. If it can be done, we are 
bound to construe them in such a way as to sustain both.” In that 
case the conflict was quite as apparent as in this. 

In Neill v. Keese, 5 Tex., 33, this rule was applied to two acts 
passed, not on the same day, but at the same session. The court, in 
that case, say: “It would not be a reasonable mode of construing 
acts of the legislature so to construe them as to make one act repeal 
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another passed at the same session. It cannot be supposed that it 
was their intention that acts thus passed should abrogate and repeal 
one another.” Scoby v. Sweatt, 28 Tex., 713. 

In fact, unless the two acts present a very strong case, indeed, of 
repugnancy or irreconcilable inconsistency or palpable absurdity, a 
court would not be justified in holding that an act passed on the 
same day and at the same time as another act worked a repeal, in the 
same breath, of the other act. In such acase the power of the court 
to declare that one of two such acts shall survive at the expense of 
the other is very doubtful indeed. 

The repugnance, under such circumstances, must be very marked, 
clear and unmistakable to authorize the adoption of such a course 
in any case. This is an elementary canon of construction with 
courts. The reason of it is that laws are presumed to be passed 
with deliberation and with a full knowledge of the existing laws on 
the subject. 

This doctrine, of course, applies with far greater force to acts 
passed on the same day, as in this instance, than to those passed at 
the same or a subsequent session. 

In the absence of an express repeal of an act, or where the inten- 
tion and purpose to repeal is not plainly made manifest from the 
terms used, it is no part of the duty of courts to resort to techni- 
cal subtleties to defeat the obvious purpose of the legislative power, 
ina matter over which that power has a constitutional right to 
exercise control. H. & T. C. R. R. v. Ford, 53 Tex., 364. 

In Cain v. The State, 20 Tex., 361, the same views are announced 
and enforced. In that case, the tavo legislative acts under consider- 
ation were passed on different days of the same session, and the 
cogent reasons there given apply much more strongly to the present 
case. Austin v. G., C. & 8. F. R. R., 45 Tex., 236. 

Applying, then, these rules to the case in hand, let us see if there 
is in fact any such great repugnancy or irreconcilable inconsistency 
in the two acts as has been contended for. 

The sections of the act concerning guardian and ward, supposed 
to be in conflict with the section of the probate act now under 
consideration, are sections 24 and 25 of the act concerning the 
estates of minors. Hart. Dig., arts. 1555, 1556. These sections 
provide for the raising of means to pay debts against the minor’s 
estate, by a sale of his property, under the direction of the probate 
court. When carefully considered and compared with each other, 
there will not be found, we believe, to exist any very serious incon- 
sistency between the provisions of this act and of the probate act. 
There is no doubt that under sections 24 and 25 of the guardian’s 
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act, before cited, the guardian could, and as a general rule he should, 
apply to the county judge for an order to sell such amount of the 
minor’s property as may be necessary to pay any costs that may 
have been adjudged against the minor’s estate in a partition suit had 
in the probate court. 

If while such application was pending, or before the sale could be 
effected, an execution against the minor’s estate were to issue, this 
court has more than once strongly intimated that in such a case an 
injunction would be granted to stay the sale under execution. 

There can, in fact, be no doubt of the power and the duty of the 
district court to interpose in extreme cases of very great hardship, 
where it were deemed proper for it to exercise its equitable powers, 
and by a writ of injunction to prevent the sacrifice of the minor's 
estate, and direct, if necessary, a sale on credit. 

Such eases, however, could in the nature of things very seldom 
arise, for in the partition proceedings out of which the writ of exe- 
cution at last issues, the precaution is taken, by express provision of 
the statute, in all cases, to have the guardian of the minor made a 
party. He is thus bound to know the fact that the costs are due, or 
will become due, and that under the provision of the law, his ward’s 
property is liable to summary sale under execution, unless he pays 
this claim for costs, which has already passed into the form of a 
judgment, and which he must have anticipated, and should have 
made, with the sanction of the probate court, ample provision for 
its prompt payment. 

If, however, in fact, the conflict was far greater between the two 
acts in this particular than it appears to be, we would still hold that 
they could be reconciled. That they could be both construed so as 
to carry out the intention of the law-giver, and at the same time 
proper force and scope be given to both acts. 

It may be that the legislature, in this particular class of cases, 
conducted as they are in the probate court, and under the immediate 
supervision of the county judge, and from which the minor’s estate 
receives a benefit and present advantage, intended that the costs 
should not await the tardy and expensive course of collection which 
other claims against the estates of minors had to take. 

The minor’s preportion of costs necessarily could not be very 
large in amicable suits of this character, and the legislature may 
have deemed it better for all parties concerned to compel the 
prompt payment of these costs, by the guardian and others, by 
giving to the parties interested a swift remedy by execution for 
their collection. 

If the guardian does his duty in such cases, no loss will be sus- 
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tained by his ward. If he does not, he and his sureties can be held 
by the ward to answer for the damage occasioned to him by the 
unnecessary sacrifice of his property, resulting from the guardian’s 
neglect of duty. 

In Adriance, Guardian, v. Brooks, 13 Tex., 279, the question came 
up as to the legality of the issuance of execution, in the absence of 
any express statute authorizing it, against the estate of a lunatic, 
based on a judgment obtained against his guardian for a debt which 
his ward had contracted when of sound mind. It was there strongly 
insisted, as in this case, that no writ of execution could issue on such 
a judgment, but that the guardian should pay the debt through the 
instrumentality of the county court, in the due course of the settle- 
ment of his ward’s estate. The court in that case held that the 
estates of a minor and a person non compos mentis were, by the law, 
placed practically on the same footing. Hart. Dig., arts. 1566, 1577. 
See R. 8., art. 2660. 

After discussing the question at some length, the court comes to 
the conclusion that the writ of execution (even in the absence of an 
express statute to that effect, as in the case at bar) was the proper 
mode for enforcing the collection of the debt from the estate of the 
lunatic in the hands of his guardian, and places the estates of per- 
sons non compos ments, and those of minors, on the same footing. 

Chief Justice Hemphill concludes the opinion in that case with 
the following observation: ‘“ When the estate of a minor or a per- 
son non compos mentis is likely to be sacrificed by sales under execu- 
tion, and to become insolvent, when otherwise, by sales made under 
the direction of the county court, it might be sufficient to pay the 
greater part of the claims, the district court would doubtless have 
power to enjoin such sales, and order the property to be sold on a 
reasonable credit.” To the same effect, see Tucker v. Brackett, 28 
Tex., 339; also Moke v. Brackett, 28 Tex., 446. 

In Thatcher v. Dinsmore, 5 Mass., 299, it was held that an execu- 
tion could run against the estate of a lunatic. x parte Leighton, 
14 Mass., 207, is to the same effect. 

In Fox wv. Hatch, 14 Vt., 340, it was decided that an execution 
could run against a married woman. See Charles v. Lowenstein, 26 
How. Pr., 29, and Moncrib v. Ward, 16 Abb. Pr., 354, note. 

Mr. Freeman in his work on Judgments, sec. 142, says: “Those 
disabilities arising from infancy, from coverture, or from mental in- 
firmities, which render persons incapable of being bound by their 
contracts, do not have the effect of exempting any person from the 
control of courts.” 
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In his work on Executions, sec. 22, he says: “It would be a con. 
tradiction of terms to say that all persons may be bound by judg. 
ments, and then declare that some persons are exempt from having 
executions issued against them.” 

The case at bar is believed to be a stronger case than that of 
Adriance, Guardian, v. Brooks, for in this case the law in so many 
words authorizes and directs the execution to issue; in that case it 
was silent. /emes covert, infants and lunatics, the estates of the 
living and the dead, are all alike comprehended within the broad and 
general terms used in the statute. 

In such cases it is not for courts to engraft exceptions upon a 
statute, when the law-making power has not seen fit to do so. De 
Leon v. Owen, 3 Tex., 153. 

In Upshur v. Pace, 15 Tex., 532, this court held that minors were 
not exempt from the penalty of forfeiture for failing to return field 
notes to the general land office within a pre scribed period of time, 
fixed by the eighth section of the act of 10th of February, 1359, 
because they were not in terms excepted from its operation. 

In Warfield v. Fox, 53 Pa. St., 382, it was held that a general 
statute of limitations, there being in it no express exception of such 
persons, bound minors and married women, though not named, 

In Encking v. Simmons, 28 Wis., 272, it was held that a statute au- 
thorizing in general terms the foreclosure of mortgages by adver- 
tisement and sale, applied to a case where the mortgagor was insane 
at the time of foreclosure. 

Dwarris, in his learned work on Statutes, lays it down as a general 
rule of construction, that infants, when not excepted specially, are 
bound by all acts of parliament, except those inflicting corporal 
punishment, and cites the Doctor & Student as authority. Potter's 
Dwarris, p. 122; Tynon v. Walker, 35 Cal., 634; Ilarrington 4. 
Smith, 28 Wis., 43. 

The general rule of statutory construction is, that, if there is 
nothing in the statute to limit its general words, they must have 
general effect. Courts cannot arbitrarily add or subtract from 
them. * Our own court furnishes a strong illustration of this general 
rule which shows how rigidly it is adhered to. In State v. Kroner, 
2 Tex., 493, this court held that the twenty-second section of the act 
of May 12, 1846, to organize the supreme court, fixing the time in 
which a// transcripts should be filed in that court, being general in its 
terms, and making no exceptions whatever in favor of any party, in- 
cluded the state, it being within its terms, when it chose to become 
a litigant in its own courts. Deciding that in such a case, where 
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the statute made no exception, the state must prosecute her suits for 
civil rights in the same mannerand under the same forms as private 
individuals. The suit of the state was accordingly dismissed. 

We do not regard the two acts under consideration as in fact in- 
consistent with each other, and believe them both to be valid and 
binding laws, which it is the duty of this court to uphold and 
respect. 

If evil consequences do flow from their rigid enforcement, and the 
property of minors and others is sacrificed under their operation, 
the courts can afford no relief except in the few very extreme cases 
heretofore alluded to, where, by reason of the peculiar facts of the 
case, the matter becomes the subject of equitable jurisdiction and 
control. Pool v. Wedemeyer, 56 Tex., 296. 

In such cases, in general, it is for the law-making power, and not 
the courts, to apply the remedy. As a consequence from what has 
been said, we hold the sheriff's sale, and deed executed in this in- 
stance in pursuance of such sale, vested a good title to the land in 
suit in the purchaser, under whom the appellant holds. 

The fact to which our attention has been called, that on the 25th 
of March, 1867, more than two weeks after the sale under consider- 
ation was made, M. V. Capers, the administrator on the estate of 
appellee’s father and mother, had in his hands $70 belonging to 
their estate, cannot change the legal aspect of the question. The 
appellant has, under the agreed case, shown the superior title to the 
Jand, and the judgment of the court below is accordingly reversed, 
and judgment will here be rendered in favor of the appellant dis- 
missing the case, appellee to pay all costs. 


REVERSED AND RENDERED. 


[Opinion delivered March 17, 1883.] 





Lewis D. Waker er au. v. R. N. Reap er ar. 
(Case No, 1546.) 


1. JUDGMENT FOR CO-TENANT; EFFECT OF.— A judgment in favor of a co-tenant 
for all the land claimed by the several tenants in common inures to the benefit of 
all the tenants in common, so far as the right to possession is concerned, where 
the petition discloses their several interests; but in a future action between the co- 
tenant, who was not a party to the first suit, and the original defendant, such 
judgment can have no effect except in so far as the assertion of title in the former 
suit by the co-tenant may have interrupted the running of the statute of limita- 
tions. 
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2. PLeapinc — JomnT TRESPASSERS.— If one sued with others as a joint trespasser 
on land, in trespass to try title, fails to restrict his defense to so much of the entire 
tract as he claims, and disclaims as to the remainder, but on the contrary unites 
with his co-defendants in denying any right of the plaintiff to the land, he thereby 
renders himself jointly liable for the wrongful holding of his co-defendants, if the 
plaintiff recovers. Having done more than was necessary for his defense, he be- 
comes a participant in the wrongful holding of his co-defendants, and all be. 
come jointly and severally liable for the continuing trespass of each. 

3. PLEADING.— See statement and opinion for pleading held sufficient to charge sey- 
eral as joint trespassers. 


Arrrat from Houston. Tried below before the Hon. J. R, 
Kennard. 

Appellants sued R. N. Read and others for damages for trespasses 
and waste, alleged to have been committed by them upon a league 
of land gr anted originally to J. A. Aughinbaugh, claimed by appel- 
lants, alleging their damages at $1,400. The defendants answered, 
demurring generally and specially to the grew The court sus- 
tained the exceptions to the petition, and, plaintiffs declining to. 
amend, dismissed the suit. 

The petition alleged that plaintiffs were the owners of the league 
of land as tenants in common — Walker and wife and Nunn of one 
half, and Allen of the other, undivided; that in 1878, in a suit 
brought and then pending in court, wherein Walker and wife were 
the plaintiffs, suing the defendants in this suit as trespassers for the 
title and undivided half and possession of the whole league, Walker 
and wife (under whom Nunn acquired his interest) filed an amended 
petition, whereby they also claimed as co-tenants of plaintiff Allen, 
and sought recovery in her behalf as well as for themselves, and 
that in November, 1878, the plaintiffs in that suit recovered judg- 
ment against the defendants herein for the land so claimed and for 
the possession of the entire league; that the defendants herein were 
sued as joint trespassers and defended jointly, and judgment was re- 
covered against them jointly for the entire league and for the imme- 
diate possession thereof, and writ of restitution ordered, etc.; that 
the defendants, instead of surrendering the land in accordance with 
that judgment, confederated together and filed with the clerk of the 
court their appeal bond with two securities, whereby they perfected 
their appeal and prevented the issuance of a writ of restitution; and 
by this means the defendants, who had been previously thereto in 
the possession of the land, but whose possession was so adjudged 
wrongful and illegal, were enabled to retain possession, and thereafter 
withheld the same from plaintiffs until April, 1880, when, the judg- 
ment having been in March affirmed, they were ejected under writ 















Waker v. Reap. 





Opinion of the court, 








issued thereon; that by means of the premises, the defendants be- 
came and continued to be joint trespassers upon the land, and be- 
came jointly liable to plaintiffs for rents and profits. The petition 
proceeded to allege that defendants had, during the time they held 
possession, converted to their own use the rents and profits thereof, 
and had cut and destroyed the timber and converted same to their 
own use. The petition claimed a joint judgment for the damages al- 
leged, because of the judgment establishing tenancy — in common — 
between them, and entitling them to the possession of the land as 
such against the defendants, and also because of their ownership of 
the land independent of the judgment. It also claimed judgment 
foreach of the plaintiffs for his or her proportional share of the 
whole damages, in case either of them should fail, each alleging title 
in himself or herself to the portion claimed. 

No judgment was sought upon the appeal bond; it was set out as 
showing a joint holding by defendants. The court by its judgment 
sustained the two exceptions set forth in the opinion, holding the 
allegations were not sufficient to show joint liability on the part of 
defendants. 


Nunn, Williams & Corry, for appellants, cited O'Shea v. Twohig, 
9 Tex., 342; Murray v. Longjoy, 3 Wall., 1; Chirac v. Reinecker, 11 
Wheat., 842; Cooley on Torts, pp. 133 and authorities cited, 135, 
136; Stone v. Dickinson, 5 Allen, 29; Lewis v. Jones, 34 Cal., 634; 
Tyler on Eject., p. 841. 


J. Rk. Burnett, for appellee, contended that, to sustain an action of 
trespass against several defendants, the act or acts complained of 
must be the joint act or acts of all of them, either in fact or in legal 
effect; and that in this case no co-operation or common interest on 
the part of the defendants being alleged, the exceptions were prop- 
erly sustained as to any joint liability of the defendants. Citing Long- 
cope v. Bruce, 44 Tex., 437, 438; 1 Chitty on Pleadings, 16th Am. 
ed., top page 90, note m; Bliss on Code Pleading, sec. 83; Cooley on 
Torts, p. 136; Bard v. Yohn, 26 Pa. St., 482. 


Srayron, Assocrare Justice.— The court below having sustained 
demurrers to the plaintiffs’ petition, it only becomes necessary to 
consider its sufficiency. 

The demurrers were as follows: 

“Ist. The petition does not show that defendants jointly held 
possession of the land described or jointly committed waste or tres- 
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pass on said land, or held or claimed any community of interest in 
the same, and the petition shows a misjoinder of parties defendant, 
there being no sufficient facts showing any joint liability.” 

“3d. It shows that this suit is an attempt to hold defendants liable 
as joint trespassers, etc., by reason of their joining in an appeal 
bond in said suit and exercising their constitutional right of appeal, 
and without alleging any breaches of said bond, or alleging that de- 
fendants jointly possessed or jointly committed joint trespass on the 
land or held any community of interest therein.” 

The petition states the recovery of the land by the guardian of 
Mrs. Walker, under and through whom the plaintiff Nunn claims, 
and the tenancy in common of Mrs. Allen, the other plaintiff; and 
although Mrs. Allen was not a party to the former suit, yet the 
judgment in favor of her co-tenant for all of the land inures to her 
benefit, in so far as her right to the possession of the land is con- 
cerned, unless the defendants in this suit, who were also defendants 
in the former suit, have some title to the land to assert as against 
her. 

The former judgment, having been rendered in a cause in which 
Mrs. Allen was not a party, can have no effect as between her and 
the defendants in that suit, except in so far as the assertion of title 
in that suit by her co-tenant may have interrupted the running of 
the statute of limitations. 

It, however, operates as a conclusive bar in favor of the plaintiffs 
in that suit to any claim by the defendants in that suit, of any right 
in the defendants at the time the judgment was rendered, unless it in 
some manner, as to some or all of the defendants, has been set 
aside. 

In the former suit Mrs. Allen was not a necessary party; in this 
she is, and her right to recover may now be contested by the 
defendants. 

This action is brought to recover for the use and occupation of 
the land and for damages thereto by cutting timber, since the former 
judgment, and prior to the time the plaintiffs were put in possession 
of the land under a writ of restitution after the judgment was 
affirmed. 

The petition alleges that the former action was brought to recover 
title to an undivided one-half of the land and to recover the pos- 
session of the entire tract, to which, as co-tenants with Mrs. Allen, 
the plaintiffs claimed to be entitled; that in that suit the defendants 
made a joint defense, and against them all a judgment was ren- 
dered as asked ; from which they all prosecuted an appeal by giving 
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the proper notice and executing a joint appeal bond; and that the 
judgmens was affirmed. 

The petition also alleges the holding of the land by all of the de- 
fendants, prior to the former judgment, except the defendant John 
F. Arlidge, who was made a party defendant for the reason that he 
had subsequently married one of the defendants; the petition also 
alleged that the defendants continued to hold the land after that 
judgment was rendered until after its affirmance they were dis- 

sessed. 

We are of the opinion that the petition stated a good cause of 
action against all the defendants except John F. Arlidge, as joint 
trespassers. 

It is the right of a defendant who, with others, is sued for a tract 
of Jand, unless he claims in his own right or in connection with 
his co-defendants the whole of the land, to put in a defense re- 
stricted to so much of the land as he does assert title to, and to dis- 
‘claim as to the residue; and such an answer would relieve a 
defendant from liability for rent of or damage to any part of the 
land which he did not assert claim to, unless it should be made to 
appear that he had in some way used or damaged land title to 
which he disclaimed. 

Under such an answer, no right would be withheld from a plaint- 
iff by the defendant making it, except such right as might apply 
only to the land the title and possession of which was put in issue 
by the answer. 

When, however, several defendants sued for an entire tract of 
land, or for an undivided interest therein, they having no title, put 
in one common defense which denies én toto any right of the plaint- 
iff to the land, they thereby do more than is necessary to be done 
by them for their proper defense, if, in fact, they only claim and 
use separate and distinct parts of the tract of land sued for, and 
become participants in the wrongful holding of others with whom 
they make common defense, if it ultimately be determined that the 
land belongs to the plaintiff. 

In such case they assist others in holding that to which those only 
claiming a part have no right, interest or claim. 

The law gives to every one the right to make such defense as may 
be necessary to the protection of his own rights, and, if he does no 
more, imposes upon him an obligation to respond in damages result- 
ing therefrom, measured by the injury naturally flowing from his 
own act which is made the foundation of the action. If he goes 
further and interposes defenses not necessary or proper for protection 
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of his own right as he conceives it to be, and resorts to obstructive 
measures in which he can have no possible interest, and which haye 
the necessary effect of enabling other defendants in the same causg 
to withhold from the real owner property to which the real owner 
is entitled, then in morals and in law such person ought to be held, 
in so far, as much a wrong-doer as the person who receives the bene. 
fit of his act, and the twoshould be held jointly and severally liable 
for the necessary result of their acts. 3 Wall. 1; 5 Allen, 29; 84 
Cal., 684; 11 Wheaton, 293. 

This could have no application to sureties who, with their principals, 
executed such bonds as are necessary to enable persons properly to 
have their rights legally determined by the courts; for the obliga. 
tions of such persons flow from and are measured by the contracts 
which they make. Under the Revised Statutes, liowever, a party 
who seeks to supersede a judgment for the recovery of land must 
execute a bond conditioned to pay the value of the rent or hire of 
the property in any suit which may be brought therefor. R. §,, 
1405. 

It is claimed that the following parts of the petition in this cause 
base the plaintiffs’ right to a joint recovery against the defendants 
upon the sole fact that they executed a joint appeal bond, viz.; 
“that by reason of the premises the said defendants became and con- 
tinued to be joint trespassers upon the said land, and became jointly 
liable to plaintiffs for rents and profits issuing out of and arising 
from the said land and for the destruction of timber.” “ The said 
defendants did with force and arms, on the 26th day of December, 
1878, break and enter upon your petitioner’s close aforesaid, and by 
means of their joint action aforesaid did appropriate the rents and 
profits for the year 1879, as aforesaid, and did commit waste and in- 
jury, and cut and fell the timber growing upon the said land and 
appropriate the same to their own use, to the damage of plaintiff.” 

A fair construction of this language makes it apply not simply 
to the execution of the appeal bond, but to every act of the defend- 
ants set out in the petition, which embrace everything which oe- 
curred from the time the defendants entered upon the land, including 
the manner of defense, and the execution of a joint appeal bond. 

It is, therefore, unnecessary to consider what liability the execution 
of a joint appeal bond alone would have imposed upon all of the 
defendants, if their holding of the land was not such as to impose 
a joint liability. The petition, taken altogether, we are of the opin- 
ion, shows that the defendants are joint trespassers. 

If the land had passed into the hands of the plaintiffs in the 
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former suit, in whose hands accruing rents would have inured to the 
benefit of Mrs. Allen, if she be their tenant in common, as fully as 
to themselves, then it would seem that the fact that she was not a, 
party to the former suit would be unimportant in reference to the 
matter now under consideration. 

If she be not the co-tenant of the other plaintiffs, then this action 
cannot be sustained; whether she is or not will be a matter for 
inquiry upon the trial. 

For the error of the court in sustaining the demurrers to the 
petition, the judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
(Opinion delivered March 27, 1883.] 





Tue GH. & H. R’y Co. v. S. B. Attison. 
(Case No. 1358.) 


1. Preaptne — Conrract.— An agreement by a railway company to forward cars 

upon which fruit was loaded on its line of road, and on lines connecting with it, 

and to deliver the cars thus loaded and forwarded to the agent of the shipper at 

Chicago, is in effect a contract that the freight shail go through upon those cars 

over the entire route without change. 
2, ComMON CARRTER.— When a carrier undertakes to carry goods not only over his 
{ own route but over connecting lines, he cannot contract that his responsibility 
shall cease at the end of his own line. He will still be held responsible, not only 

for the negligence of himself and his own servants, but of the connecting lines, ! 

they being considered his agents for carrying out the particular contract. 
3. Same.— If a common carrier deviates from his route, or forwards goods by different t 
| conveyances from those contemplated by his agreement, he becomes an insurer of 
’ the goods, and cannot avail himself of any exemption in his behalf in the con- 

tract. i 
| 4. Same.— A railway company in receiving freight stipulated against responsibility | 
for damage beyond its own line, but agreed to forward the goods through to Chi- 

cago in the cars in which they were loaded. Held that, by changing the cars 
after they left the road of the company, it assumed the risk of the safe transporta- 
tion of the goods, notwithstanding the stipulation against liability for damage 
beyond its own line. 
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Appear from Galveston. Tried below before the Hon. Wm. H. 
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L Stewart. 

y Appellee shipped by appellant’s road five cars of melons, from the 

; city of Galveston, in Texas, to Chicago, Illinois. Somewhere on 

. | the route to Chicago, the cars were broken open, appellee’s locks 
were taken off, the melons transferred into common box cars, and 
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many were wasted and destroyed. They reached Chicago in a 


damaged condition. Appellee brought suit in the district court of 
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Galveston county for the difference between the market price of 
good melons at the time the melons reached Chicago, and the price 
received. 

Defendant answered by general and special demurrers, and 
pleaded a special contract, signed by the shipper, that defendants 
should only be liable for damages on their own route; that the usage 
of the trade was for the defendant to deliver frei ght shipped to be 
delivered beyond its own route to the connecting carrier, and their 


liability ended with such delivery, and the usage was well known 


to plaintiff ; that the melons were delivered at their terminus at 
Houston in as good order as received, without delay and under seal, 
and denied any contract to carry beyond Houston, and claimed to 
be forwarders only beyond Houston. The defendant’s demurrers 
were overruled and defendant excepted. 

The case resulted in verdict for the plaintiff against the defend- 
ant for $1,532, and judgment was entered on the verdict. 

Defendant gave in evidence this contract: 


“ST. L. & I. M. & S., 4263. ORIGINAL 
* CONTRACT. 


o 
- 
S. 


“Gatveston, Hovsron & Henperson R. R. Co. or 1871, 
“Gatveston Srartion, 6, 26, 1881. 

“Tn consideration of the Galveston, Houston & Henderson Rail- 
road Company of 1871 transporting my property as described, car- 
load of melons, from Galveston station to Chicago station, the same 
being consigned to G. Lasher & Son, in and for the following rates: 

“It is expressly understood and agreed that said company is, and 
the connecting companies over whose line said goods may pass to 
their destination are, not liable to shipper, consignee, or owner, for 
any damage or injury to the goods, that may occur from leakage, 
decay, chafing, breakages, effects of heat or cold, fire while in 
transit, or at stations, or from any other causes whatever, not the re- 
sult of collision of cars, or of cars being thrown from the track 
while in transition, nor is said Galveston, Houston & Henderson 
Railroad Company of 1871 to be liable for any damage, loss or in- 
jury occurring not on its own railroad. 

“And I further guaranty to said company or companies, that 
any and all freight and other necessary charges that may accrue, as 
provided by tariffs of said road, or roads, shall be paid by con- 
signee within twenty-four hours after arrival of said goods at desti- 
nation. 

“Signed, sealed and delivered in duplicate. 

“S. B. Actison. [Seal.] 

“Wa. M. Evans, Witness.” 
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The following notice was printed on the face of this contract: 


“ READ CAREFULLY. 


“This contract is to be executed in duplicate by all shippers of 
all kinds of furniture or household goods, and all kind of perishable 
property, the original in every case to be attached by being pinned 
to freight way-bill accompanying shipment. Duplicate to be re- 
tained by agents. Any agent receiving and forwarding such goods 
without this contract attached to his ‘way-bill will have the same 
returned to him with charges, and be held personally responsible 
for all charges and damages that may accrue.” 

Appellee loaded the cars himself, packed the melons carefully in 
hay, locked the cars with his own locks, took receipts for them as 
being consigned to G. Lasher & Son, 125 S. Water street, Chicago, 
Illinois, and appellant agreed to deliver said melons at Chicago i in a 
reasonable time, the schadiile time being about five days. 

Allison testified : “The general agent of appellant’s road prom- 
ised and agreed that the melons in said cars should go through to 
Chicago w ‘ithout breaking bulk and without transfer.” 

The foregoing, in connection with the opinion, presents the case. 


Edward Austin, for appellant. 

I. The petition setting up a contract to forward, and showing no 
damage on defendants’ route, the defendants were not liable as com- 
mon carriers beyond their own route, in the absence of a contract 
to carry through. Redfield on Carriers, sec. 181; Lawson’s Con- 
tracts of Carriers, sec. 177; Reed w. U. 8. Express Co., 48 N. Yi, 
462; Lawson’s Contracts of Carriers, sec. 236 and references; 2 
Story on Contracts, pp. 210, 214; American Express Co. v. Second 
Nat. Bank, 69 Pa. St., 304. 

II. There being no partnership alleged or proved between the 
companies on the line from Galveston to Chicago, the company 
on whose line the loss occurred would alone be liable. 2 Story on 
Contracts, sec. 759; Hood ». New York & New Haven R. R. Co., 
22 Conn., 1; Lawson’s Contracts of Carriers, sec. 177, p. 246; Reed 
v. U. 8. Express Co., 48 N. Y., 462; Angle v. Miss. R'y, 9 Iowa, 
487; Redfield on Carriers, sec. 189. 


W. B. Denson, for appellee, cited Lawson on Contracts of Car- 
riers, 234, 235, 238, 239, 240; also pp. 181-2, 142; 19 Wend., 534; 
Foy v. Troy & Boston Railway, 24 Barb., 382; ‘Kyle & Laurens 
Railway, 10 Rich. (S. C.), 382; Illinois Central Railway v. Cope 
land, 24 Ill., 382; 2 Duval, 4; 2 Redf. on Railways, p. 117, and 
notes. 
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Witue, Cuter Justice.— On a former day of this term we adopted 
the opinion of the Commissioners of Appeals reversing the judg. 
ment of the court below and remanding this cause for a new trial. 
Since then a motion for rehearing has been filed, which we are 
asked to grant for the reason that the opinion rendered in it was 
based upon a misconstruction of the pleadings of the plaintiff 
below. It was said in the opinion of the commissioners that there 
was no sufficient allegation in the petition that appellant contracted 
with Allison that the melons, loaded by him at Galveston upon 
appellant’s cars, should go through to Chicago in the same cars 
upon which they were shipped. The statement contained in the 
petition that plaintiff “shipped from said city of Galveston by said 
defendant’s railway, to be delivered by said railway and its agents 
and connecting lines, at the city of Chicago aforesaid, five cars of 
watermelons,” was held an imsufficient averment of such contract, 
Hence a charge of the court, based upon the assumption that any 


such agreement had been alleged, was held erroneous, and for that 


reason the judgment was reversed. The motion for a rehearing 
calls to our attention other averments of the petition, which, taken 
in connection with that already recited, it is insisted, amount toa ° 
sufficient allegation of a contract to transport the freight through 
to Chicago in the same cars upon which it was loaded at Galveston. 

It is alleged that appellant promised and agreed to forward said 
cars immediately and with dispatch, after they were loaded upon the 
days aforesaid, to plaintiff's agents in the city of Chicago. It was 
also alleged that these cars were turned over to plaintiff for the 
purpose of shipping melons thereon from Galveston to Chicago; 
that plaintiff loaded them and retained the keys with which they 
were locked ; and that the agreement violated by appellant was one 
in which it promised to forward said cars loaded with the melons 
to Chicago. The principal breach of contract alleged is the break- 
ing of the locks upon the doors of the cars, and unloading and 
taking the fruit from them, and reloading it upon other cars differ- 
ent from those on which it was shipped, in consequence of which it 
was wasted and destroyed. The evidence was full to the point that 
the appellant did agree that the identical cars upon which the mel- 
ons were placed at Galveston, and which were refrigerating cars, 
adapted to their safe conveyance, should go through with them to 
Chicago, the place of their destination. There was proof also tend- 
ing to show that the fruit was taken from these cars and loaded 
upon others less adapted to its safe transportation, whilst in charge 
of a railroad connecting with that of appellant, and was thereby 


damaged. 
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There was conflict in the testimony as to whether or not the ap- 

pellee had entered into a binding written stipulation as to one of 

the car-loads thus shipped, releasing the railroad company from all 

liability for damage occurring to it not on the railroad of the com- 
ny. 

Under this state of pleading and evidence the court gave the fol- 
lowing charge: “That if the jury believe, from the evidence, that 
the plaintiff signed the written paper limiting defendant’s liability 
to its own route, then for that car-load of melons they would not 
be liable to damages thereto occurring beyond their own terminus, 
unless they agreed they should go to their destination in the same 
car, and, by reason of a change at Cairo, the damage occurred.” 

This charge was held erroneous in our former opinion, as we have 
already stated, for the reason that there was no allegation that the 
company agreed that the melons should go to their destination in 
the same car upon which they were loaded. 

The former opinion affirms the rulings of the court in every other 
respect, and holds that this charge would not be objectionable if ap- 
pellee’s allegations were sufficient to support it. 

Upon a closer examination of the pleadings of plaintiffs below, we 
have concluded that, whilst they are not as clear and explicit as they 
should be, they are sufficiently full to charge such a contract as was 
stated in the instruction and proven on the trial. 

An agreement to forward the cars upon which the fruit was 
loaded, over the line of appellant, and lines connecting with it, and to 
deliver those cars thus loaded and forwarded. to the agent of the 
shipper at Chicago, would seem to be equivalent to a contract that 
the fruit should go through upon those cars over the entire route 
without change. 

The mere averment that five cars of melons were to be thus de- 
livered leaves it doubtful whether it was intended to charge the con- 
tract to have been for the delivery of the cars or of the freight 
which they contained. Construing the allegations most strongly 
against the pleader, the latter construction would have to be adopted. 
But the subsequent allegations to which we have alluded render it at 
least reasonably certain that the contract was to forward and de- 
liver the identical five cars upon which the freight was placed before 
it left Galveston. 

The charge of the court having sufficient pleading as well as evi- 
dence to sustain it, the only remaining question is, “ does it announce 
a correct principle of law?” 

It has been generally held that where there is no express statute 
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forbidding it, a carrier may contract not to be liable for damages 
which do. not occur from the negligence of himself or his servants 
or agents. . R. RR. Co. v. Lockwood, 17 Wall., 357; Hooper ». Wells, 
27 Cal., 11; Adams Express Co. v. Trulick, 38 Ind., 150; Rhodes y, 
Louisville, etc., R. R. Co., 9 Bush, 688. 

When he undertakes to carry goods not only over his own route, 
but over connecting lines, he cannot contract that his responsibility 
may terminate at the end of his own line. Lawson on Carriers, § 235, 

He will still be held responsible for the negligence, not only of 
himself and his servants, but of the connecting lines, they being 
considered his agents fov carrying out the particular contract. Bank 
of Ky. »v. Adams Ex. Co., 93 U. S., 174, 183. 

The exemption from Habitity i is, heed ever, available only where 
the carrier forwards the goods consigned to him in the manner and 
by the route with reference to which the contract is made. If he 
deviates from his route, or forwards the goods by different convey- 
ances from those contemplated by his agreement, he becomes an 
insurer of the goods, and cannot avail himself of any exceptions 
made in his behalf in the contraet. Fatman v. Cincinnati R. R. 
Co., 2 Disney, 248; Robinson v. Merchants’ Dispatch Trans. Co., 45 
lowa, 470. 

The contract to forward the melons in this case through from 
Galveston to Chicago on the cars in which they were loaded was 
an entirety. By changing the cars after they left appellant’s road 
the risk of their safe transportation was assumed .by its agents, the 
connecting line, when the change occurred, for the company, and 
it became liable notwithstanding the stipulation against damage 
beyond its own terminus. 

A case in point is that of Stewart v. Merchants’ Dispatch Co., 47 
Iowa, 229. There goods were delivered to a transportation com- 
pany at Worcester, Massachusetts, to be taken to Muscatine, Iowa, 
through without transfer, in cars owned and controlled by the com- 
pany, and the contract contained a clause of exemption against lia- 
bility for loss by fire. When the goods reached Chicago they were 
transferred to a warehouse and consumed by fire the same day. It 
was held that the company were liable for the loss notwithstanding 
the exemption. 

The contract in this case, so far as the limitation of liability is 
concerned, was in effect that the defendant company were not to 
be liable for any damage or loss occurring beyond their own route, 
provided the freight should not be changed from the cars in which 
it was shipped. 
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This limitation of liability was made only as to one of the cars 
upon which the fruit was loaded, and the charge of the court had 
reference to that one alone. 

All facts which it was the province of the jury to find were sub- 
mitted to their judgment by the charge. They were to find as to 
whether or not the agreement to limit liability was made; also the 
agreement to take the freight through without change of cars; and 
finally as to whether or not the change occurred, and the damage : 
resulted from it. 

All these facts found for plaintiff, the conclusion of law properly 
followed that the defendant company was liable. 

It was not requisite to charge as to any imperative necessity or 
reasonable cause for the company’s deviation from its contract, as 
no proof on that subject was introduced. 

We conclude, therefore, that the charge was correct under the 
pleadings, the proof and the law applicable to the case, and the re- 
hearing applied for is granted. No other ground for reversing the 
4 judgment below having been stated in the opinion heretofore deliv- 
ered, except the supposed error of this charge, we adopt the report 
of the commissioners upon all points discussed in it, except such as 
are dissented from in this opinion, and the judgment below is ac- 
cordingly affirmed. 

AFFIRMED. 

[Opinion delivered March 29, 1883.] 





A. M. Denman Er at. v. Coreman, Matruts & Furton. 





(Case No. 1361.) 


1. MortGacr — Equrry.— A court of equity will sustain a contract creating a lien 
upon property as a mortgage, whenever it appears from the contract that the 
parties intended it to operate as such; and though neither the word “lien *’ or 
““mortgage '’ may appear in the contract, yet if from its character it is manifest 
that it was contemplated by the parties that the specific property should constitute 
a security for the performance of the obligation, equity will give effect to the in- 
tention as between the parties and purchasers with notice. 

2. Practice — Deatn OF PARTNER.— On the death of a partner pending suit 
brought in the firm name, it is not necessary to make the legal representatives of 
the deceased partner a party. 


Error from Goliad. Tried below before the Hon. H. Clay 
Pleasants. 

F. M. Coleman, Youngs Coleman, J..M. Mathis, T. H. Mathis and 
George W. Fulton, representing themselves as “doing business 
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under the firm name and style of Coleman, Mathis & Fulton,” 
instituted two suits against A. M. Dunman, for the recovery of 
eighty head of cattle or their value in the first suit, and damages, 
and one hundred head of cattle or their value and damages in the 
second. Writs of sequestration were issued in each case. The 
causes were consolidated, and R. L. Dunman permitted to intervene, 
Judgment that the plaintiffs recover from the defendants A. M, 
Dunman and R. L. Dunman, “the sixty-four head of cattle seized 
under and by virtue of the two writs of sequestration issued in these 
causes consolidated,” etc. Before the trial Youngs Coleman died, 
and his death was suggested. At the trial the defendant and inter. 
venor objected to proceeding until the representative of the deceased 
plaintiff was made a party; objection overruled and the ruling ex- 
cepted to. The defendant and intervenor prosecuted this writ of 
error, and, among other grounds of error, the first and second of 
them assigned were: first, that the court erred in permitting the 
case to be tried before the representative of Youngs Coleman, de- 
ceased, was made a party to the suit; second, that the court erred in 
rendering judgment in favor of a part only of the plaintiffs, and in 
leaving the case undisposed of as between the representative of 
Youngs Coleman and the defendant and the intervenor. 

The suits grew out of the contracts which were entered into be- 
tween R. L. Dunman and Coleman & Stockley. R. L. Dunman 
was the owner of a stock of cattle scattered over an extensive 
range, and were in various marks and brands. [. L. Dunman sold 
to Coleman & Stockley, by bill of sale, his stock of cattle, bearing 
date December 1, 1877, describing the cattle by their marks and 
brands. The price to be paid was $30,500. Contemporaneous with 
the execution and delivery to Coleman & Stockley of this bill of 
sale, the latter executed two instruments of writing, which in effect 
were but one, the second one being an agreement which modified 
one of the stipulations of the first. The instruments provided for 
the payment of the $30,500, and among other stipulations for that 
purpose was that R. L. Dunman agreed to gather one thousand head 
of cattle, at his own expense, out of the entire stock of cattle 
belonging to Coleman & Stockley, at specified valuations according 
to the different ages of the cattle, and that when they were gath- 
ered and the amount known, Coleman & Stockley were to give R. 
L. Dunman their note for the balance due, payable on July 25, 
1879. Coleman & Stockley, on the 15th day of May, 1878, con- 
veyed by a bill of sale to the plaintiffs the entire stock of cattle 
purchased from Dunman. There was evidence tending to establish 














1883. ] Dunman v. Coreman, Matus & Fotron. 


_ 








Statement of the case. 








the fact that two of the plaintiffs had notice of the terms of the 
contract of sale between Coleman & Stockley and R. L. Dunman 
before the plaintiffs purchased. The plaintiffs sued to recover cat- 
tle, of which they proved that sixty-four head seized by writ of 
sequestration were in the brand which was sold by R. L. Dunman 
to Coleman & Stockley, and by the latter to the plaintiffs. R. L. 
Dunman’s answer in intervention alleged that in pursuance of the 
agreement in the contract of sale that he should gather a thousand 
head of cattle, he had gathered and had in his possession the cattle 
seized under these writs of sequestration prior to the time of the 
plaintiffs’ purchase from Coleman & Stockley. The answer asserted 
the right under the contract he had made with Coleman & Stockley, 
as against the plaintiffs with notice, to continue to gather the thou- 
sand head contemplated by the contract; that he had as yet not 
gathered more than three hundred head. Also that if he had in 
fact gathered any of the cattle sued for subsequent to the date of 
the plaintiffs’ purchase, that he was authorized to do so. 

He also charged that plaintiffs have gathered and appropriated to 
their own use more than one thousand head of cattle out of the 
stock which he sold to Coleman & Stockley, and, also, all of the 
cattle owned by Coleman & Stockley, whereby he had been pre- 
vented from receiving the cattle to which he was entitled under his 
contract, and which otherwise he would have received. He alleged 
that the cattle were of the average value of $10.50 per head, and the 
stock of cattle in question were in the plaintiffs’ possession; that 
Coleman & Stockley were insolvent, and were so when plaintiffs 
purchased; that the consideration of the purchase made by plaint- 
iffs was the settlement of an antecedent indebtedness from Cole- 
man & Stockley to themselves, and that they paid no valuable 
consideration. ‘The intervenor then offered to pay to plaintiffs the 
expenses sustained by them in gathering the stocks which belonged 
to Coleman & Stockley on the 1st of December, 1877, in number 
sufficient with those received from stocks by himself, to make one 
thousand head, and prayed judgment,for the cattle which were 
seized and replevied, with their increase, with like judgment in 
respect to the cattle which the intervenor had theretofore gathered 
and which had been appropriated by plaintiffs to their own use. 
He prayed that he have judgment against the plaintiffs for the 
value of about six hundred head of cattle, which the plaintiffs have 
converted to their own use, from the cattle bought by the inter, 
venor from Coleman & Stockley, alleged to be worth $10.50 per 
head. The judge made a statement of his conclusions upon the 
facts and law in rendering judgment. 
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The assignment of errors presented the question as to whether 
R. L. Dunman had a right, under his contract with Coleman & 
Stockley, and the evidence of notice to the plaintiffs of the same, to 
gather stock from the Coleman & Stockley brands, in order to 
satisfy his claim to have one thousand head of cattle as part pay. 
ment under his sale to them, after the date of the sale by Coleman 
and Stockley to the plaintiffs. 


Lackey & Kleberg, for plaintiffs in error, cited Taylor's Evidenee, 
sec. 339; 2 Pothier (Evans), 143, 144; 6 Tex., 54. 


Lane & Payne, for defendants in error. 


Warxerr, P. J. Com. Arp.— The findings of fact by the judge 
are warranted by the evidence; there was evidence tending to estab- 
lish the several conclusions drawn by him, and they are entitled to 
the same consideration as would be the verdict of a jury. Amon 
the facts thus found was that the intervenor, Dunman, had failed to 
prove that any of the cattle which were seized by the writs of se- 
questration had been gathered and reduced to possession by said 
Dunman before the date of the sale to the plaintiffs. The court de- 
temined, as a matter of legal construction of the contract between 
Coleman & Stockley and Dunman, that whatever rights to gather 
the one thousand head of cattle belonged to Dunman under it were 
derived from it as being an executory contract which empowered 
him to proceed and gi ather the cattle according to the terms which 
it provided, but that it was neither a mortgage nor was it a sale. 
We are of the opinion that this construction of the contract is not 
the true one, and that when it is interpreted under the light of the 
circumstances which attended the making of it, it must be held in 
legal effect to be a mortgage. The instruments of writing which 
evidence the obligation of Coleman & Stockley to pay Dunman for 
the stock of cattle were counterparts of the bill of sale, which con- 
veyed title to those purchasers, and they will be construed together 
as if they all formed a single instrument. And the purpose of the 
instruments of writing held by Dunman was to provide for pay- 
ment of the price agreed on; and perhaps it may be inferred that 
Coleman & Stockley. meant not only to secure Dunman there ‘by, but 
also to provide against creating a moneyed obligation on the pur- 
chase they were making to the extent of the values of the one thou- 
sand head to be gathered by Dunman, and also in that mode to 
cause to have gathered of their cattle, free of expense to themselves, 
and to appropriate by a sale to Dunman at a satisfactory price, 
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certain portions of their marketable stock. The instrument of writ- 
ing recited the acknowledgment of payment of $7,250 by a bill 
of sale to a lot of cattle in the counties of La Salle and McMullen 
to the number of a thousand head, more or less, and then provided 
for assuming the payment of unpaid claims on the beef books of 
Dunman, and recites thus: “Furthermore, R. L. Dunman then 
agrees to gather one thousand head of cattle at his own expense, in 
the Mission Prairie ” (which limitation as to place was by another in- 
strument altered so as to embrace all cattle belonging to the said 
Coleman & Stockley), said cattle to be gathered “at the following 
rates, to wit: yearlings, mixed (half and half), $6; cows and calves, 
$12; two years old, mixed (equal numbers), $9; dry cows, $10; 
three years old, beeves, $13.50,” ete. 

The terms used allow, we think, the construction that Coleman 
& Stockley conveyed the title to a thousand head of their cattle 
as a charge upon their entire stock, as a security for the purchase 
money to be paid to Dunman. The whole stock thereby is not 
chargeable with the entire unpaid purchase price, but with no more 
than the value of one thousand head of cattle. The right conferred 
on Dunman to gather the thousand head may be assimilated to the 
duties and powers of a trustee in a deed of trust, or of a mortgagee 
with power to sell; he may execute in his own favor the contract 
thus intended to pay him for his property, and the terms and stipu- 
lations as to prices for the cattle thus gathered are duly provided 
for. If the mortgagee, Dunman, from any cause, could not execute 
the contract specifically, undoubtedly a court of equity would give 
proper effect to the instruments of writing, as an equitable mort- 
gage, and afford proper and necessary relief to the vendor. 

“A court of equity will recognize and sustain a contract creating 
a lien upon property as a mortgage whenever it appears from the 
contract that the parties intended it to operate as such.” Jones 
on Chattel Mortgages, sec. 12. See Whiting v. Eichelberger, 16 
Iowa, 422. Although the language of the contract does not in 
terms or words express that a “lien” is given, or that Coleman & 
Stockley convey or “ mortgage,” or employ like expressions to indi- 
cate the creation of a lien upon the stock of cattle, yet we think 
that the contract allows of the construction that the permission 
given and agreement made, that Dunman shall gather one thousand 
head of cattle from the entire stock, is, in fact, intended to, and 
does, subject the said stock to a lien and a charge as clearly as 
though it were so expressed. See sec. 13, Jones on Chattel Mort- 
gages, and authorities there cited. See, also, section 14, id., and 
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note 6. Several cases are quoted in sections 13 and 14 of Jones 
on Chattel Mortgages which illustrate the principle on which we 
act in determining this contract to be a mortgage. Thus a man- 
ufacturer having purchased wool and paid for it by his note 
indorsed by another for his accommodation, executed at the time 
of such purchase, a writing, reciting that the note was indorsed 
for the purpose of enabling him to purchase the wool, and declaring 
that the wool and the cloth to be made therefrom should belong to 
such indorser until the note should be paid; held to be a mortgage. ' 
Thompson v. Blanchard, 4 N. Y., 303; and see Atwater v. Mower, 
10 Vt., 75; Caty v. Barnes, 20 Vt., 78; Moore v. Murdock, 26 
Cal., 514. The court found that one of the plaintiffs had notice be- 
fore their purchase of the contract under which Dunman claimed a 
right to gather stock, and the firm being thereby bound by such 
notice, we conclude that for the erroneous construction given to the 
contract relied on by Dunman, the judgment ought to be reversed. 
The first and second assignments of error are not well taken. The 
plaintiffs sufficiently appeared from the petition to sue as partners. 
There was no exception, and the terms used, “tirm,” “name 
and style,’ ordinarily apply to associations known as partnerships. 

The court treated the suit as being brought by the plaintiffs in the 
capacity of copartners, and therefore it was not necessary, on the 
death of one of them, to require his legal representative to be made 
a party. Because the intervenor had filed a plea in reconvention for 
damages, would not require the rule just stated to be varied, if it 
appeared from the record that the liability of the plaintiffs, if any, 
was a partnership transaction for which the partnership effects were 
liable; nor would the legal representative be cited if it appeared 
that the grounds alleged for reconvention did not arise out of the 
transactions and grounds of action set forth by the plaintiffs. It is 
not clearly shown that the court improperly refused to delay the 
trial in order that the representatives of Youngs Coleman, deceased, 
might be made a party. We conclude that the judgment ought to 
be reversed and the cause remanded. 

REVERSED AND REMANDED. 


[Opinion approved March 30, 1883.] 


Associate Justice Srayron did not sit in this case. 
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J. M. Avexanper v. Arex. Hotz. 


(Case No. 940.) . 


1. InsuNcTION — JuRIspDICTION.— The county of Anderson v. Kennedy, 58 Tex., 616, 
which decides that district courts have power to issue writs of injunction in cases 
in which a court of chancery, under the settled rules of equity, would have power 
to issue them, and this without reference to the amount in controversy, under the 
express power given in the constitution, approved and followed. 

2. HoMESTEAD EXEMPTIONS.— Crops growing on a rural homestead are exempt from 
forced sale. The exemption from sale of the homestead itself was to enable the 
owner to support himself and family, and this object would be defeated if the 
creditor were permitted to seize and sell the growing crops. Cobbs ». Coleman, 
14 Tex., 598, cited and approved. 


Arreat from Walker. Tried below before the Hon. W. D. 
Wood. | 

Suit by appellee filed in the district court of Walker county, 
August 24, 1877, to enjoin the sale of cotton and corn and fodder 
levied on by a special constable by virtue of an execution issued out 
of a justice court in that county on a judgment rendered January 6, 
1877, in favor of appellant and against appellee, for $35.27, besides 
interest. A writ of injunction was granted by the district judge. 
Appellant excepted to the petition because the court had no juris- 
diction, and for want of equity, etc. The court overruled the ex- 
ceptions and rendered judgment perpetuating the injunction. 


J. R. Burnett, for appellant. 


L. A. Abercrombie, for appellee, cited art. V, sec. 16, and art. V, 
sec. 8 of the Constitution; Dearborn v. Philips, 21 Tex., 450. 


Wir, Cuter Justice.— The principal question in this case was 
decided a few days since in The County of Andersen v. Kennedy, 
and upon the authority of that decision we must necessarily sustain 
the action of the district judge in granting the temporary injunc- 
tion, and in perpetuating it upon final hearing. 

Tbe grounds upon which the injunction was asked were the ex- 
emption of the property seized from execution, and the want of 
authority in Cole (who assumed to be acting as special constable) to 
make the levy. 

It is unnecessary to consider the last ground, as, in our opinion, 
the property levied upon was not subject to execution for the debts 
of the appellee. So far as the corn and fodder were concerned, they 
were exempt under the law in force at the time, as provisions and 
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forage on hand for home consumption, it having been alleged and 
proved that they were not more than sufficient to reasonably sup- 
port appellee’s family and supply his stock for one year. Pasch, 
Dig., art. 6834. 

We are of opinion, also, that the crops of corn and cotton grow- 
ing on the homestead were also exempt, as necessary to its beneficial 
enjoyment. 

Chief Justice Hemphill, in Cobbs v. Coleman, 14 Tex., 598, said 
that it was “very clear that by these reservations the legislature in- 
tended a real substantial benefit. . . That by fair construction 
the grants in the statute must include not only the subject itself, but 
everything absolutely essential to its beneficial enjoyment.” The 
same doctrine is also deducible from Anderson v. McKay, 30 Tex., 
186. 

The beneficial enjoyment of a rural homestead supposes that the 
owner may use it for purposes of cultivation and raising upon it 
the fruits of the earth. Of this right he would be deprived if cred- 
itors are allowed to invade it, and seize his growing crops and subject 
them to their debts. 

The injunction was rightly perpetuated, and the judgment below 
is affirmed. 

AFFIRMED, 
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Ep. Sacra rr at. v. Isaac Hupson er AL. 
(Case No. 4743.) 


1. GuARDIAN’s BOND. — A suit by heirs against a guardian, on a guardian’s bond 
which did not contain the name of the payee, could not be maintained (Pasch. 
Dig., art. 5895). Such a bond is neither good under the statute or at common law. 





Arrrat from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

Suit against appellants, Sacra as principal, and the other defend- 
ants as his securities on guardian’s bond, for a sum alleged to be due i 
them from said Sacra as their guardian. Judgment was rendered | 
May 12, 1882, for the sum of $817.44, in favor of appellees against 
all the appellants, holding the bond good as a statutory bond. 

The part of the bond claimed to be defective was as follows, to 
wit: “ Know ye, that E. Sacra as principal, and J. C. Richards and 
Tom Richards as sureties, are held and firmly bound unto —-—, of 
the county of Grayson, in the sum of $20,000, for the payment of 
which well and truly to be made unto the said , we bind our- 
selves,” ete.; the remainder of the bond complying with the law. 

The finding of the court upon this point is as follows, to wit: “I 
find that the “bond given by Sacra as guardian is good as a statutory 
bond, notw ithstanding the payee is left blank.” 

The petition alleged that the intention was to fill the blank in the 
bond with the name of the chief justice, which was omitted by 
mistake. 








Hare & Head, for appellants, cited Wooters v. Smith, 56 Tex., 
198; Reid v. Fernandez, 52 Tex., 379; Lawton v. The State, 5 Tex., 
270; Hanks v. Horton, id., 103; ‘Mays v. Lewis, 4 Tex., 1; Pierce v. 
Wallace, 48 Tex., 402. 
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T. J. Brown, for appellses, cited Rose v. Winn, 51 Tex., 548; 
Giles v. Halsted, 4 Zabr., 366; Kincannon v. Carroll, 9 Yerg., 11; 
Janes v. Reynolds, Adm’r, 2 Tex., 256; Ordinary v. Cooley, 30 N. J. 
Law, 379. 


















West, Assoctate Justice.— We are of the opinion that the omis. 
sion of the name of any payee or obligee whatever, from the bond 
in question, is a fatal objection. 

The statute in force when the bond in question was executed (1 
Pasch. Dig., art. 3895) prescribed its requisites. Among others, it 
was required that there should be a person in whose favor the bond 
should be executed, and who should be named officially in the bond 
as the person with whom the obligee and his bondsmen contracted. 
Such a person is as essential a party to a bond as a payee to a prom- 
issory note, or as a drawee or acceptor to a bill of exchange. 

It was the business of the officer, charged with the duty of pass- 
ing upon the sufficiency of the bond and of approving it, to see 
that the blanks were all filled before receiving it. If he failed to 
take the proper bond, he was liable to the party for the damage 
resulting from his neglect. 

It is the duty of courts to construe and enforce contracts. To 
make contracts for parties is something quite beyond their province, 

We have considered the case very fully, and have examined with 
great care the case of Rose v. Winn, 51 Tex., 548, as well as such 
of the cases cited in that opinion as are accessible to us, but are 
unable to find in them any authority whatever for sustaining a bond 
so defective as the one under consideration. 

None of the cases go to the length of supplying necessary parties 
to bonds. If,the name of the obligee may be omitted without 
affecting the validity of the bond, why may not the amount of the 
bond also be left blank? By the same reasoning, why may not both 
the amount and the payee be omitted? Or the signature of the 
principal and the sureties be dispensed with? 

A suit cannot be.maintained on the instrument set out in the 
pleadings. It is neither good under the statute or at common law. 
It is in fact an imperfect, unfinished instrument. With proper 
pleading and proof, the principal, who is liable individually, inde- 
pendent of the bond, can be held responsible forsuch sums of money 
as he may be found justly to owe to his late wards. 

The judgment is reversed and the cause remanded. 








































REVERSED AND REMANDED. 






[Opinion delivered April 10, 1883.] 
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J. D. Temprieton v. W. D. Rysurn. 
(Case No. 3562.) 

1. Suenrrr’s costs — STaruTE construED.— Under the fees of office act of No- 

vember, 1866 (Pasch. Dig., 6839), a sheriff was not allowed mileage for serving 
notices on road overseers and summoning jurors, at the rate of ten cents per mile. 
i 
Error from Ellis. Tried below before the Hon. Nat. M. Burford. i 
Rh. S. Bynum, for plaintiff in error. | 
J 
A. A. Kemble, for defendant in error. 
F 
Warxer, P. J. Com. Arre.— This is a suit of mandamus brought f 
to compel the county commissioners’ court of Ellis county to allow { 
|. thesheriff of Ellis county his account for the sum of $165.20 for i! 
traveling in serving notices on road overseers and summoning jurors i 
_ for said county, at the rate of ten cents per mile, services aforesaid i 


being rendered from the 18th day of April, 1876, until November 
of the same year. Judgment was rendered on the hearing in favor 
of the plaintiff for the amount sued for; the costs were adjudged 
against the defendants. The defendants filed no answer; the case 
was tried without a jury before the court; the parties appeared and i 


evidence was submitted. There is no statement of facts in the ; 
record. The defendants prosecute this writ of error and assign . 
errors. The only question which need be considered is whether the ; 


claim of the plaintiff can, under any state of facts that might or i 
could have been established by the evidence, constitute a cause of ; 
action against the county of Ellis, and afford a basis for the judg- | 
ment that was rendered. 

The plaintiff rests his claim for the mileage charged against the 
county of Ellis upon certain provisions of art. 6839, Pasch. Dig., 
which read as follows: “for summoning jurors to the district and 
county courts, serving all election notices, notices upon overseers of 
roads, attending the district, county and police courts, and doing all 
other public business not otherwise provided for, such sum as may 
be allowed by the police court, not to exceed $200 a year; for 
traveling in the service of any process above enumerated, and not 
otherwise provided for, the sum of ten cents for each mile going 
and returning, computing the distance from the place of service to: 4 
the place of return; if two or more persons are named in the writ, | 
the fee shall be charged for the distance actually and necessarily 
traveled in the service of the same.” 

Vor, LIX— 14 


* 
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The clauses above quoted are the last and concluding ones of a 
lengthy schedule contained in that section of the fee bill act of 
1866, and it provides a complete list and rate of charges to be 
allowed for the official services of sheriffs. 

The preceding clauses of the section enumerate and provide for 
the fee to be allowed the sheriff for serving and executing all species 
of writs, civil and criminal, and also notices of various kinds. Cer- 
tain of the writs referred to come within the legal definition and 
meaning of the term “ process,” and as to some of them, the statute, 
in connection with the fee which is prescribed for the service of ex- 
ecuting the writ, goes on to make further and specific provision for 
the allowance of mileage, and in such instance it will be noticed 
that the mileage, when allowed, is not “for each mile going and re- 
turning,” as is provided for those cases contemplated under the 
clause relied on by the plaintiff. Certain other of the writs provided 
for in the section of the statute referred to (art. 6839, Pasch. Dig.) 
simply provide for the fee to be allowed for serving such process, 
without referring to compensation in the way of mileage. 

We think it quite free from doubt that the concluding clauses of 
the section which have been quoted have reference to the latter 
class of process writs which have just been indicated, and have no 
allusion whatever to writs, notices or precepts for summoning jurors, 
notices to road overseers, etc. 

Unquestionably it was the manifest intention of the law to allow 
to the sheriff compensation in a gross amount for such services as 
those for which he sues, and that they are not the subject of charge 
as items of service performed, nor for mileage. 

We conclude that the judgment ought to be reversed and the 
cause dismissed by the supreme court. 

REVERSED AND DISMISSED. 


[Opinion approved April 10, 1883.] 





R. A. Lone v. H. L. Brenneman. 
(Case No. 4728.) 


1. JupeMENT — COLLATERAL ATTACK.—A judgment rendered before a justice of 
the peace, which recites that the defendant was duly cited, cannot be attacked on 
the ground that jurisdiction had not attached, in a collateral proceeding. Will- 
iams v. Ball, 52 Tex., 603, followed. 

2. JupeMENT — VorpD AND VOIDABLE.— The failure to file a statement of the facts 

in evidence on the trial of a cause in 1876, before a justice of the peace, in which 
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service was made by publication, did not render the judgment therein void, but 
only voidable on review, as provided in arts. 1488, 1489, Pasch. Dig. 

3. Limrration.— A purchaser from one whose interest in land was sold and conveyed 
under valid judgment at execution sale to another, before the date of his pur- 
chase, cannot prescribe under the three years’ statute of limitation. Wright v. 
Daily, 26 Tex., 730; Harris v. Hardeman, 27 Tex., 248, cited and followed. 


Appeal from Lamar. Tried below before the Hon. R. R. Gaines, 
Appellee brought suit in trespass to try and remove cloud from 
his title to a lot in Paris. The defendant pleaded the general issue, 
title in himself and statutes of limitation of three, five and. ten 
years. The court heard the evidence and gave judgment for plaint- | 
iff. Appellant assigned as error: 
“The court erred in allowing plaintiff to introduce in evidence in 
support of his title a certain judgment rendered by B. F. Fuller, a 
justice of the peace in Lamar county, in favor of Andrew Dinwiddie 
v. W. J. Evans, on the 6th day of November, 1876, and also in ad- 
mitting in evidence an execution issued thereon January 23, 1877,.a . 
venditiont exponas, levy and sale made by reason thereof in March, . 
1877, over the objection of defendant, without having shown first 
that the necessary affidavit required by law had been made to ob- 
tain said judgment by publication.” 


Jas. B. Davis, for appellant, cited Doty v. Moore, 16 Tex., 591; 
26 Tex., 190; Hill ». Baylor, 23 Tex., 263; Davis v. Davis, 24 Tex., 
190. 


Hale & Scott, for appellee, cited Fitch v. Boyer, 51 Tex., 3365 
Williams wv. Ball, 52 Tex., 603; Murchison v. White, 54 Tex., 785 
Treadway v. Eastburn, decided at Austin term, 1881; Harris 
Hardeman, 27 Tex., 248. 


Wituir, Curer Justicr.— Both parties to this suit claim title te 
the land in controversy under W. J. Evans; the appellee under a pur; 
chase made at a sale by virtue of an execution issued upon a judg- 
ment rendered by a justice of the peace against Evans in favor of 
Dinwiddie, and appellant under a deed from Evans to himself. 

The execution sale was prior in date to the deed from Evans to 
appellant, but it is claimed that the justice’s judgment was void, and 
the sale under it conveyed no title. And this for two reasons:;, 1, 
Because the judgment purports to have been obtained upon service 
had by publication, and the record contains no affidavit laying a 
basis for such service; and 2. No statement of the facts. proved on 
the trial before the justice is made part of the record of the cause 
wherein the judgment was obtained. 
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The judgment, which was by default, recites that the defendant 
was duly cited, and upon a collateral attack this recital will be held 
conclusive. 

In the case of Williams v. Ball, 52 Tex., 603, it was held that 
justices’ courts, having been created by the constitution, exercise 
within their defined limits general exclusive jurisdiction, and that 
their judgments, rendered apparently in the ordinary scope of their 
jurisdiction, though they may not show all the facts necessary to 
give the court jurisdiction, cannot be collaterally attacked as void 
for that reason. 

It has been frequently decided that the judgments of a domestic 
court of general jurisdiction could not be collaterally attacked for 
want of service upon the party against whom they were rendered, 
unless such want of service appeared upon the face of the record 
itself. Where the record is silent upon the subject of notice, the con- 
clusive presumption will be in favor of the recital of the judgment 
that service had been properly obtained. Lawler v. White, 27 Tex., 
250; Fitch v. Boyer, 51 Tex., 336; Yturri v. McLeod, 26 Tex., 84. 
Also that in a suit brought to vacate such judgment parol testimony 
was not admissible to controvert the recital of service by publication 
contained in the record sought to be impeached. Lawler v. White, 
27 Tex., 250. 

There is nothing in the record of the justice’s court which contra- 
dicts the recital that due service was had in the cause. None of its 
proceedings previous to the rendition of the judgment itself are con- 
tained in the statement of facts; and hence we must conclude that 
the recital is in all respects a correct conclusion from the procecd.ngs 
previously had in the cause. 

2. The failure to file a statement of facts in causes where judg- 
ment is rendered on service of proof by publication did not under 
the law then in existence render the judgment void, but voidable 
only upon petition of review, or an equivalent proceeding brought 
by the proper parties in the manner and within the time prescribed 
by law. Pasch. Dig., arts. 1488, 1489. 

We conclude that the judgment was not void, and could not be 
set aside in this action, and the appellee was entitled to recover the 
land sued for unless his remedy was barred by the statute of limita- 
tions of three years, as pleaded by the appellant. 

It is not denied by the appellee that the possession of Long was 
for a sufficient time to entitle him to the benefit of the statute, pro- 
vided he brought himself within its other requirements. 

These requirements are that he should show a regular chain of 
title down to himself from the sovereignty of the soil or a consecu- 
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tive chain of transfer from the government, which should be tainted 
with no defect, including the want of intrinsic fairness and honesty. 
In tracing appellant’s chain of title we find one link of it to be a 
deed from W. J. Evans, the defendant in the justice's judgment, to 
appellant, dated November 14,1877. At that time there was of 
record in the county the sheriff’s deed to Joe Brown, for the same 
land, which was dated and registered May 18, 1877. This deed was 
made in pursuance of an execution sale of the land under the jus- 
tice’s judgment already mentioned, and all the title then existing in 
Evans had been conveyed by it, and the record of the deed gave 
notice to appellant that Evans had no title to convey to him. The 
title of appellee is derived directly through mesne conveyances from 
Brown, the purchaser at sheriff's sale. The want of title in Evans 
at the time he sold to appellant created a Acatus in the consecutiveness 
of the latter’s title, and broke the chain by which he could other- 
wise have traced it back to the sovereignty of the soil. | 
This point has been adjudicated in previous decisions of this court, i 
and it has been uniformly held that a purchaser under such circum- | 
stances cannot prescribe under the three years’ clause of our statute 
of limitations, however satisfactorily he may bring himself within 
all the other requisites of that statute. Wright v. Daily, 26 Tex., 
730; Larris v. Hardeman, 27 Tex., 248. 
The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered April 10, 1883.] 





E. P. Anperson v. Susan Powers. 


(Case No. 4770.) 


1. STarUTE oF FRAUDS.— A verbal agreement for the conveyance of a specified in- 
terest in land, in consideration of services to be readered to the obligor in its recov- 
ery, the legal title then being in another, is not within the statute of frauds. The 
words ‘“‘or any interest in or concerning real estate,” which occur in the English 
statute of frauds and perjuries, are omitted from the Texas statute. Evans ». 
Hardeman, 15 Tex., 480, and other cases to the same effect, cited and followed. 


Arrrat from Ellis. Tried below before the Hon. George N. 
Aldredge. 

Suit was brought by Anderson to recover an undivided tenth in- 
terest in land and for partition. It was alleged that Susan Powers 
employed him to recover the land in a suit then pending, and had 
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agreed to give him one-tenth of it. The court found the facts to 
exist as alleged, but rendered judgment for the defendant. 






Anderson & Lathrop, for appellant. 





Tevis & Rainey, for appellee, cited R. S., art. 2464; Garner y, 
Stubblefield, 5 Tex.,552; Ann Berta Lodge v. Leverton, 42 Tex., 18. 









West, Associate Justice.— The court was in error in holding that 
the agreement in question, between appellant and appellee, was a 
contract for the sale of real estate, and therefore void under the 
statute of frauds, because not in writing. When the agreement 
was made by appellee for the recovery of the land in suit, it had 
been conveyed by her husband to other parties. The title was 
neither in the appellee or her husband, but in third parties, and the 
agreement was not a contract for the sale of the real estate, but 
was an agreement for its recovery for her by the appellant, in con- 
sideration of which he was to receive a certain portion of the land 
recovered. ' 

In James v. Fulcrod, 5 Tex., 516, the distinction was pointed out 
between our statute and the statute of frauds and perjuries (29 
Charles II, ch. 3). In our statute the words “ or any interest in or con- 
cerning real estate,’ which appear in the English statute, are omitted. 
As a consequence, many verbal agreements concerning real estate, 
or creating an interest or trust in real estate, can be here enforced, 
which would come within the terms of that statute. 

These views are sustained by the following adjudicated cases: 

. Evans v. Hardeman, 15 Tex., 480; Stuart v. Baker, 17 Tex., 417; 
Miller v. Roberts, 18 Tex., 16; Bullion ». Campbell, 27 Tex., 653; 
Smock v. Tandy, 28 Tex., 132; Gibbons v. Bell, 45 Tex., 418. The 
rule may now be considered as too firmly established in this state to 
be departed from. 

The judgment of the court below will be reversed and the cause 
remanded, with instructions to the district court to have commis- 
sioners appointed and the appellant’s land set apart to him, in ac- 
cordance with the views expressed in this opinion. 





























REVERSED AND REMANDED. 


[Opinion delivered April 10, 1883.] 
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G. A. Foorr v. 8. C. O’Roork er at. 
(Case No. 3586.) 


1. Liwrtation.— A suit brought on a promissory note before the bar of limitatio# was 
complete will inure to the benefit of an intervenor interested in the recovery, who 
intervened in the action after the expiration of the four years from the time when 
the statute began to run. 

2. Same.— That a mortgage was not set up and foreclosure asked until the expiration 
of four years from the maturity of the note which it was given to secure, will not 
avail under a plea of limitation to prevent foreclosure, if suit was brought on the 
note before the bar as to it was complete. 


soe. 

Simon C. O’Roork and others brought this suit against G. A. 

Foote on March 25, 1874, to recover the amount claimed to be due | 
on a promissory note, dated June 25, 1860, for $135, due the 5th ; 
day of June, 1861, signed by appellant and Wm. H. Perkins and 
another, and payable to James F. Fisher as administrator of the 
estate of John J. Miller, deceased. They claimed that the administra- | 
tion on Miller’s estate had been virtually closed by the removal of 
the administrator several years before the suit was brought; that 
they were the heirs of Miller, and that the note was given for land 
purchased at a sale made by Fisher as such administrator, by appel- 
lant Foote. 

In 1875 one Mays intervened, claiming to be the owner of an in- 
terest in the note by purchase from some of the heirs of J. J. ° 
Miller; he set up a mortgage given by Foote upon the land, to se- 
cure the note, and asked a fovecioaure ‘of the same. 

Sarah C. Moore, joined by her husband, Samuel Moore, intervened 
June 21, 1877, claiming an interest in the note as one of the heirs of 
Miller, and asked to prosecute the suit with the other plaintiffs. 

The plaintiffs and intervenors thereafter seem to have prosecuted the 
suit together. 

Appellant, among other defenses, pleaded limitation both as to the 
note and mortgage, and especially as to the intervenors. The other 
parties prayed for a judgment for the amount of the note and fore- 
closure of the mortgage, and in the alternative a tn eee for the 
land. 

The case was tried w without a jury July 24, 1877, and judgment 
rendered for the amount of the note against Foote, and the mort- 
gage was foreclosed upon the land. 

The errors assigned related to the question of limitation. 


Appear from Collin. Tried below before the Hon. Joseph Bled- | 
| 












216 Sowers v. Pererson. [Austin Term, 





Syllabus. 





Throckmorton, Brown & Bro., for appellant, cited on limitation, 
Koschwitz v. Healy, 36 Tex., 667. 


No briefs on file for appellees. 































Warts, J. Com. Arp.— Limitation did not commence to ran 
against the note, upon which this suit is founded, until March 31, 
1870, and as the suit was commenced by the plaintiffs before the ex- 
piration of four years from that time, it is very clear that they are 
not barred. But the intervenors came into the case after the expira- 
tion of four years from March 31, 1870, and it is claimed that as 
to them the note is barred. It would seem that the suit by the 
plaintiffs would inure to the benefit of the true owners of the note, 
and would as to them suspend the running of the statute. The in- 
tervenors do not assert a new cause of action, but only claim an in- 
terest in the cause of action already asserted against the defendant. 
This is the effect of the rule announced in Field v. Gautier, 8 Tex., 
77. See, also, Hanna v. Drennan, Tex. Law Jour., vol. 4, p. 7238. 

So long as the debt which the mortgage was given to secure is 
not barred, the mortgage is unaffected by limitation. Llere the fact 
that the mortgage was not asserted until after the lapse of four 
years from March 31, 1870, constitutes no valid objection to the 
foreclosure of the same. 

The other questions urged by appellant, and concerning which an 


expression of an opinion is requested, since this appeal was taken, 
have been settled in Burgess v. Millican, 50 Tex., 397, adversely to 
the view presented by the appellant. 

As there is no error’in the judgment it ought to be affirmed. 


AFFIRMED. 


[Opinion approved April 10, 1883.] 





Ep. Sowers v. Cuarves Pererson. 
(Case No. 4729.) 


1. ACKNOWLEDGMENT OF DEED.— Under the act of May 12, 1846 (Hart. Dig., art. 
2793), the certificate of acknowledgment of the cleyk to a deed reciting that the 
grantor, naming him, *‘ who was made known and acknowledged the execution, 
signing and delivering” the deed, if formal in other respects, was sufficient to 
admit the deed to record, though the proof of the identity of the grantor was not 
indorsed thereon. Monroe v. Arledge, 23 Tex., 479; Watkins v. Hall, 57 Tex., 5, 

and Mullins ». Weaver, 57 Tex., 6, followed. 
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2. EvipenceE— Practice.— When the certificate of acknowledgment to a deed is 
illegible, and a certified copy is exhibited which shows that it had once existed, 
formal and perfect, the proper practice is not to read the copy, but the original as 
a recorded instrument. 

3. AUTHENTICATION.— Under the registration act of May 12, 1846, the fact that a 
subscribing witness who proved up a deed for record stated that he signed the deed 
at the request of , without alleging that it was the grantor who asked him, 
was immaterial, when, in the same connection, he stated under oath, on the day 
when the instrument was made, that the grantor did in fact acknowledge on that 
day that he executed the deed for the purposes and considerations therein expressed. 
Deen rv. Wills, 21 Tex., 644, followed. 

4. ReGcistRatTion.— Under the present rezistration law, a stricter rule of construction 

will be observed than that applicable to the law of 1846. 

TENANT IN COMMON.— A tenant in common, not being in actual exclusive posses- 
sion of land, who sets forth in his petition the extent of Uis interest, may in tres- 
pass to try title recover, as against a naked trespasser, the entire property. Read 
v. Allen, 56 Tex., 176, and other cases, cited and followed. 

6. REVISED STATUTES.— See opinion for a specification of the changes effected in the 

statute in regard to actions of trespass to try title. 





or 


Error from Dallas. Tried below before the Hon. ,George N. 
Aldredge. 


Payne & Payne, for plaintiff in error, cited on their objections to 
the deed, art. 5010, sec. 11, Pasch. Dig.; art. 225; Crayton v. Mun- 
ger, 11 Tex., 234; Butler v. Dunagan, 19 Tex., 566; art. 5008, sec. 8, 
Pasch. Dig.; arts. 838-9. 

On alleged error in rendering judgment for the entire property, 


art. 225; Crayton v. Munger, 11 Tex., 234; Butler v, Dunagan, 
19 Tex., 566. 


Sawnie Robertson, for defendant in error. 


West, Assocrare Justice.— It is assigned as error that the court 
permitted the deed to the land in suit from Henry Akin to J. L. 
Given, dated the 11th day of July, 1863, to be read in evidence, 
notwithstanding the objections of appellant. The deed had been 
filed, and notice given under the statute. The objection raised 
was that it had not been duly acknowledged and authenticated for 
registration. The alleged defect consisted in the fact that the cer- 
tificate of the officer showed on its face that the grantor had been 
made known to him, but that the officer failed to indorse on the 
deed, as he should have done, the proof by which he was made 
known to him, and by which his identity was established to his sat- 
isfaction. Hart. Dig., art. 2793; vol. 1, Pasch. Dig., art. 5010. 
Section 10 of the act of the 12th of May, 1846 (Hart. Dig., art. 
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2793), provides in cases where the grantor, who appears before the 
officer for the purpose of making the acknowledgment necessary to 
allow the deed to be recorded, is unknown to the officer, that he 
may require proof of his identity with the grantor named in the 
deed, the execution of which he desires to acknowledge. This proof 
can be made by the affidavit of the grantor himself, or by witnesses 
who can identify him. The statute requires the proof of identifica- 
tion to be indorsed on the instrument. The objection is that in this 
case the grantor was unknown, and, though made known to the offi- 
cer, the proof of his identity was not indorsed by the officer on the 
deed as required by statute. 

It is not clear from the certificate of the officer that the grantor, 
Akin, was in fact entirely unknown to him. He does not ex- 
pressly say so in his certificate. In the deed, which is signed by 
himself and his wife, Elvira, he is described as a resident of Dallas 
county, where the deed was made. The grantee is also described as 
a citizen of, the same county. It appears to have been an ordinary 
sale of a small tract of little value, between the parties, all citizens 
of the same county. The clerk in his certificate states that the 
grantor appeared before him in person, and states that he was made 
known to him; where, and by what means, or on what occasion, he 
does not state. Such a statement does not necessarily imply that 
the grantor was entirely unknown to him, or was an utter stranger 
whom he had never seen before. But assuming that it was the 
fact that the grantor was, up to the date of the acknowledgment, 
entirely unknown to the officer, yet it is evident that by some 
means, and we must presume they were proper and lawful, the offi- 
cer took the necessary steps to identify the grantor before taking 
his acknowledgment, and did identify him. The mere fact that he 
failed to indorse the proof of identity, after he had obtained it, on 
the deed, would not vitiate the record, if the proof of identity was 
in fact made, and the acknowledgment, as required by the statute, 
taken. 

The statute, it is true, makes it the duty of the officer, in such 
cases, to indorse the proof of identity on the deed, and he should 
always do so, but it does not prescribe that, without this indorse- 
ment, the deed shall not be admitted to record. Hart. Dig., 2790; 
Pasch. Dig., 5007. All that is necessary to admit the deed to 
record, when the acknowledgment is made, as in this case, by the 
grantor, is for him to appear before the proper officer and solemnly 
state that he executed the deed for the consideration and purposes 
therein stated. When the deed is thus acknowledged, it becomes 
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the bounden duty of the proper officer to record it. Hart. Dig., 
‘art. 2787; 1 vol. Pasch. Dig., art. 5004. This he must do whether 
the affidavit of identity, which ought on such occasions to be at- 
tached, is so attached or not. 

In construing this statute, this court, in Monroe v. Arledge, 23 
Tex., 479, held that a strict and technical compliance with the letter 
of the statute was not necessary. All that was required, to admit the 
instrument to record, was a substantial compliance with the require- 
_ ments of the act. In the case above cited, the court held that an 
_ acknowledgment that omitted to state that it was executed for 
“the consideration” stated in the deed was good. So, no doubt, 
an acknowledgment under this act (1846) would be good, which 
omitted the word “ purposes” from the acknowledgment, or that 
omitted both the words “consideration and purposes.” 

We think that under the act of 12th of May, 1846, under which 
the acknowledgment in question was taken, that it must be held to be 
a substantial compliance with the statute. Watkins v. Hall, 57 Tex., 
3; Mullins v. Weaver, 57 Tex..6. The evidence, also, in the further 
progress of the trial, disclosed the fact that both parties held under 
the grantor, Akin, and derived their title from him as a common 
source. The deed was properly admitted in evidence. 

The second bill of exceptions calls in question the correctness of 
the ruling of the court in admitting in evidence the certified copy 
of the deed to the land in suit from C. A. Fulton to Reuben 8. Ross, 
dated the 18th day of March, 1873. 

The court excluded the original deed, which had been registered, 
because the certificate of acknowledgment was mutilated, and the 
concluding part of it, including the seal and the signature of the 
officer taking it, had been torn off or had been lost. Immediately 
afterwards he admitted in evidence the certified copy of the deed 
above referred to. The court, upon the production of the certified 
copy of the deed, which showed that the certificate of acknowledg- 
ment had been in fact complete and perfect, should thereupon have 
allowed the original deed to have been read in evidence as a recorded 
instrument, instead of allowing the copy of it to be used. 

As the case, however, was tried by the court without a jury, and 
as both the original and certified copy were before the court and are 
both of them here in the record, we regard this error as immaterial, 
and in no way prejudicial to the rights of the plaintiff in error. 
There was no doubt, and the record discloses the fact, that the deed 
was properly acknowledged and recorded. 

The action of the court in admitting in evidence the original deed 
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to the land in suit, from George Bernard to the defendant in error 
and one Blaffer, dated the Ist day of July, 1873, is also assigned ag 
error. The objection raised was that the subscribing witness, who 
proved up the deed for record, simply states that he signed as a 
witness at the request of ———,, and does not disclose that it was 
the grantor who made the request. It is suggested that the wit- 
ness may be a mere volunteer, or sign the deed at the request of a 
stranger. 

The objection is not well taken. It is very likely that the clerk, 
by mistake in writing his certificate, omitted to insert the name of 
the grantor as the person making the request. The name of the 
witness appears as one of the subscribing witnesses to the deed, and 
he states on oath before the clerk, on the same day on which the 
instrument was made, that the grantor did in fact acknowledge on 
that day, in his presence, that he executed the deed for the pur. 
poses and consideration therein stated. Dorn v. Best, 15 Tex., 15, 
In this case Judge Lipscomb says: “If a strict compliance with the 
letter of the law was exacted, I have no doubt that it would destroy 
and invalidate thousands of records long since made and believed 
to have been in accordance with law.” 

Under all the circumstances of this case, we are of opinion that 
the acknowledgment under the act of 1846 was sufficient, and that 
the court did not err in admitting the deed in evidence. It has 
been so held by this court in Deen v. Willis, 21 Tex., 644, 645. 

To all these deeds the registration act of May 12, 1846, is alone 
applicable. RK. 8., art. 4851. 

The present registration law differs materially from all former 
laws on the subject. It is more rigorous in its requirements, and 
greater care and accuracy in taking the acknowledgments of deeds 
are now required than formerly. A stricter rule of construction may, 
therefore, properly be applied to them than would be to deeds exe- 
cuted and recorded under former laws. 

The last error assigned is that the court erred in rendering judg- 
mént in favor of the defendant in error for the eighty (80) acre tract 
of land described in his petition, when he only claimed an undivided 
half interest in said tract. The defendant in error, in accordance 
with the Revised Statutes (his amended petition being filed subse- 
quent to their adoption), set forth lis interest in the land in suit, as 
an undivided one-half interest therein. 

The evidence shows the title to the other half interest was in his 
tenant in common, one Blaffer, whose right by this averment he ex- 
vressly recognizes as equal to his own. The court rendered judg- 
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ment in his favor, putting him in possession of the whole eighty 
acres. 

There is no evidence in the record that the plaintiff in error or 
any one else was in the actual possession of the land sued for, or ; 
that there are any improvements on it. The court has frequently 
held that one tenant in common may recover the entire premises 
‘ as against a wrong-doer. We do not understand the Revised Stat- 
utes, by requiring, in an action of this kind, that the claimant of an ' 
undivided interest should state what that interest is, and the amount 
of it, to have established any different rule. ; 

mn os ° .° " . 

The most marked changes made on this subject by the Revised 
Statutes are these: 

1. The provisions for a second suit by the plaintiff (Pasch. Dig., 
arts. 5298, 5299) are abolished, and the plaintiff and defendant are 4 
placed on the same footing, making the first judgment final, ete. 
Art. 4811, R. S. : 

2. Plaintitf may recover for use and occupation, and for damages 
where the right of action to recoversuch rents and damages accrued 
within two years prior to the suit. 

3. The provisions relating to the payment of taxes, and the proof 
thereof (art. 5306, Pasch. Dig.), are abolished, as the question of 
payment and collection of taxes should be left alone to the tax laws 
of the state. 

4. The assessment of the value of the use and occupation is re- 
quired to be exclusive of the improvements made by the defendant. 

Art. 4814, R.-S. 

5. The articles authorizing either party to require the other to file 
an abstract of the title relied upon are supplied. Report of Com. 
Rev. Stat., p. 32. 

There are also to be found a few other verbal alterations, not im- 
portant enough to require notice. See, also, Thompson v. Comstock, 
decided at this term. 

The rule as to the right of one tenant in common to recover the 
whole tract has been announced in the following cases: IIutchins 
v. Bacon, 46 Tex., 414; Croft v. Rains, 10 Tex., 523; Watrous ». ~*~ 
McGrew, 16 Tex., 510; Grassmeyer v. Beeson, 18 Tex., 766; Read 
v. Allen, 56 Tex., 176. 

In Stovall v. Carmichael, 52 Tex., 384, the case of Presley v. 
Holmes, 33 Tex., 478, is also referred to as announcing the same 
rule. See, also, 4 Kent’s Com., pp. 366-370. 

We have deemed it necessary to refer to these authorities because 
it has been supposed by some that in the case of Stovall v. Carmi- 
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chael, 52 Tex., 384, above cited, it had been held that on this ques- 
tion a different rule would prevail since the adoption of the Revised 
Statutes. 


A careful reading of that case will show that no such point was 
decided or intended to be decided in it. 
There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered April 13, 1883.] 





J. M. Brownson, Apm’r, v. Lioyp Scannan Er AL. 
(Case No. 1327.) 


1. LIMITATION OF THRER YEARS.— The statute of limitation of three years’ possession 
under title or color of title cannot be made available by a defendant whose vendor, 
though connecting himself by regular chain of title with the sovereignty of the 
soil, had conveyed all his interest in the land to another before executing a deed to 
the defendant. 

2. Limrration.—The owner of land is chargeable with notice of its ‘locality and 
boundaries, and the meaning and locality of every settlement made upon it by 
another without his authority. One holding the superior title cannot set up his 
ignorance of the claim of right under which his land is occupied by an adverse 
claimant, in person or by agent, to defeat limitation. 

3. LIMITATION OF FIVE YEARS.— Where, under a plea of five years’ limitation, pos- 
session is claimed under different titles, and the requisite term of occupancy has 
elapsed under neither, but the possession under one title must be tacked to that 
under another in order to make out the five years, a privity must be shown be- 
tween the various titles under which possession is claimed, or its continuity will be 
broken, and the statute of five years will not avail the claimant. 

4. Practice — CHARGE OF couRT.— A court is not bound to strike out objectionable 
portions of a charge asked by counsel, and give what may remain, though it be 
correct. It may modify the charge or reject it altogether, and its rejection cannot 
be assigned as error. 

5. AUTHENTICATION — ACKNOWLEDGMENT.— See statement of case and opinion for 


form of acknowledgment of a deed in Louisiana in 1874, for Texas land, held suffi- 
cient. 


Aprreat from Waller. Tried below before the Hon. Wm. H. 
Burkhart. 

Action of trespass to try title brought August 21, 1876, by J. M. 
Brownson, administrator of Robt. R. Barrow, deceased, against 
Lloyd Scanlan, Mrs. E. Spurlock and W. J. Rainwater, to recover 
the undivided two-thirds of a league of land, being the upper league 
of two leagues granted to Juan A. Padilla, on Brazos river, formerly 
in Austin county, now in Waller county. The defendants pleaded 
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not guilty, and limitation of three, five and ten years, and set up 
title in themselves to separate parcels of the land, to wit: Skannel’s 
heirs to two thousand eight hundred and fifteen acres, Mrs. Spur- 
lock to four hundred acres, and Rainwater to eight hundred acres. 
Mrs. Spurlock and Rainwater suggested improvements in good faith. 
All the defendants pleaded that they were innocent purchasers for 
value without notice. There was a verdict for the defendants gen- 
erally. 

The defendant Rainwater offered in evidence, without further 
proof of execution, a deed from J. F. Solleballas to Robt. P. Hun- 
ter for the eight hundred acres claimed by defendant Rainwater, and 
a deed from Hunter to James Richardson for same — said deeds 
having been filed among the papers of the cause, and due notice 
given. The deeds were both executed before a notary public in 
Louisiana, who attested the execution of the first named as follows: 

“In testimony whereof the said parties hereto sign their names, 
together with me, notary, and the undersigned competent witnesses, 
and I affix hereto my official seal on this 31st day of March, 1874, 
the date and year above written. 

“J. F. Sottepatas. 
“ Rosr. P. Hunter. 
[L. 8.] “LL. V. Marre, 
“ Notary Public. 
) J. C. Mitcer. 


“ Wi n : 
itnesses { Jonas Rosenruat.” 


The deed from Hunter to Richardson (who conveyed to defend- 
ant Rainwater) was attested in the same way. 

In each case the official character of the notary was certified to 
by the clerk of the district court of Rapides parish, Louisiana, and 
the official character of the clerk was certified to by the judge of 
said court. 

The plaintiff objected to the admission of these deeds because 
they were not duly authenticated for record nor duly recorded. 
The court overruled the objection and admitted the deeds, and 
plaintiff excepted. 

The plaintiff showed a chain of conveyances from the original 
grantee, Juan A. Padilla, who was admitted to be the common 
source of title, to wit: from Padilla to Schloss and Castanee, from 
Schloss to Castanee for the interest of Schloss, from Castanee 
to Walker, and from Walker to Barrow. Mrs. Spurlock showed 
possession of the four hundred acres claimed by her since 1853. 
The evidence also showed a possession since same year, held by her 
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for Skannel, of a field upon the edge of the two thousand eight 
hundred and fifteen acres claimed by Skannel’s heirs, which field 
was near Mrs. Spurlock’s improvements, and was separated from 
them by a lane. Rainwater testified that he went upon the eight 
hundred acres he claims in 1865, under permission from Mrs. Spur- 
lock, who then claimed to own the land, and he erected on it a 
storehouse and blacksmith shop. In 1870 Mrs. Spurlock conveyed 
to J. M. Solleballas. Rainwater tried to purchase the land from 
Solleballas, but did not, because he asked too much. He continued 
in possession of his improvements until 1872 or 1873, when he made 
an agreement with Solleballas to keep possession and pay the taxes. 
He held thus until he purchased from Richardson in 1874. Rich- 
ardson had purchased from Hunter in April, 1874, and in March, 
1874, Ilunter had purchased from J. F. Solleballas (not the same 
Solleballas under whom Rainwater had held). 

The plaintiff requested the court to give the following instruc- 
tions: 

“The jury are instructed that the plaintiff has shown title in him- 
self to the undivided two-thirds of the upper league of the Juan A. 
Padilla two-league grant, and is entitled to a verdict for the same 
(except as to the four hundred acres claimed by Mrs. Spurlock), un- 
less the other defendants have shown themselves entitled to the 
portions claimed by them, under the statute of limitations—as to 
which subject of limitations the jury are instructed as follows: 

“1. That no time is to be counted between the 28th day of Jan- 
uary, 1861, and the 30th of March, 1870. 

“9. That if they find that the only possession or occupation of the 
two thousand eight hundred and fifteen acres claimed by the heirs 
of Lloyd Skannel was a field of fifty acres or less adjoining the 
four hundred acres claimed by Mrs. Spurlock, and cultivated by 
Mrs. Spurlock, who claimed to be the agent of Skannel, and to hold 
for him, and that this field was within a short distance of Mrs. 
Spurlock’s residence upon the four hundred acres claimed and occu- 
pied by her, and was so situated that it appeared like a part of Mts. 
Spurlock’s plantation on said four hundred acres,—then the jury 
are instructed that it was not such a possession of the land claimed 
by said Skannel’s heirs as will entitle them to hold the said land by 
the statute of limitations.” 


Glass & Callender and Lackey, for appellant Brownson, cited 
Smithwick v. Andrews, 24 Tex., 458; Whitehead v. Foley, 28 Tex., 
1, and Norwood v. Boon, 21 Tex., 593. 





Brownson v. Scanian. 





Opinion of the court. 





C. A. Harrisand B. F. Elliott, on the admissibility of the deed, cited 
Cowan v. Williams, 49 Tex., 380; Williams v. Conger, 49 Tex., 582; 
Watrous v. McGrew, 16 Tex., 506; Titus v. Kimbro, 8 Tex., 210; 
Wallace v. Wilcox, 27 Tex., 66. 

On limitations, Fisk v. Wilson, 15 Tex., 435: Charle v. Saffold, 
13 Tex., 112; Gaston & Thomas v. Dashiell, 55 Tex., 520; Gillespie 
v. Jones, 26 Tex., 346; Whitehead v. Foley, 28 Tex., 14. 


Wut, Curer Justice.— Unless the possession of the defendants 
Rainwater and Skannel bring them within the provisions of the 
five years’ clause of the statute of limitation, the judgment. ren- 
dered in their favor below is erroneous. They cannot claim the 
benefit of a three years’ possession under title or color of title, 
because one of the deeds through which they must trace such title 
back to the sovereignty of the soil was executed by a party who 
had previously parted with all his interest in the land by deed to 
another, and that deed was on record at the time of his making the 
second conveyance. See Long v. Brenneman, decided at present 
term. 

Were the appellees, or either of them, at the date of the com- 
mencement of this suit, in a condition to claim the benefit of the 
statute of five years? 

And first as to Skannel. The deed under which he claimed was 
regular and duly recorded, and bore date some twenty-four years be- 
fore the commencement of this suit. For more than five years of 
that period, exclusive of the time elapsing between the 28th of Jan- 
uary, 1861, and the 30th of March, 1870, he had, through his agent, 
cultivated, used and enjoyed fifty acres of the tract claimed by him, 
and paid all the taxes accruing upon said tract with regularity. The 
only remaining fact necessary for him to prove, in order to obtain 
the full benefit of the statute of limitations, was that his possession 
had been openly and notoriously adverse. 

The proof on this subject shows that Mrs. Spurlock, also a defend- 
ant below, who claimed four hundred acres of the land sued for, had 
a residence and farm upon the tract claimed by her, which improve- 
ments extended up to the boundary dividing her tract from Skan- 
nel’s; that a lane separated her improvements from a fifty acre field 
on Skannel’s land cultivated by Mrs. Spurlock and held by her for 
him as his agent, and that she had thus held and occupied these fifty 
acres and paid the taxes on the entire two thousand eight hundred 
and fifteen acres of Skannel, upon which this field was situated, 
continuously, from the time of their purchase by him. It is not dis- 

Vou. LIX — 15 





Brownson v. Scanian. [Austin Term, 





Opinion of the court. 





puted but that such possession and occupancy would have been suf- 
ficient, ordinarily, to entitle her principal to hold the land by 
limitation. It is contended, however, that the proximity of Mrs. 
Spurlock’s improvements would lead an ordinary observer to con- 
clide that they, together with the fifty acre field, constituted but 
one farm, possessed and cultivated under the same claim of right. 

This might be so, and yet the party holding the superior title 
would not be,excused for ignorance of the particular claim of right 
under which the premises were held by those in possession. He is 
not in the condition of an ordinary and casual observer, but must dil- 
igently look to his own interests, know the boundaries of his own 
land, and ascertain the extent, meaning and locality of any settle- 
ment made within them without his authority. 

Had Mrs. Spurlock’s improvements been located at a considerable 
distance from Skannel’s fifty acre field, then, according to the reason- 
ing of counsel for appellants, their clients would have been bound 
to take notice that this field was upon Skannel’s tract, and this 
although she may have cultivated both the field and her own prem- 
ises; for the most casual observer would not in such case have 
concluded that they constituted but onefarm. Yet why should the 
appellants be presumed to know that the fifty acre field was on the 
Skannel tract, under these circumstances, and not under those actu- 
ally existing? The line of Mrs. Spurlock’s land is just the same in 
one case as in the other. It runs immediately by the field occupied 
by her for Skannel, and in order to determine upon which tract the 
field is situated, ‘ve must still know the exact boundary between 
the recorded claims of these two trespassers. If appellants are not 
expected to know the locality of such boundary, it must be held in 
such case, also, that they might have been led into the error of sup- 
posing that the field was across the line and on the land of the agent 
instead of that of the principal. It is urged that whilst plaintiffs 
might be bound to know their own boundaries, they are not pre- 
sumed to be acquainted with the lines that separate the respective 
claims of trespassers upon their land. We fail to see the force of 
this idea. Skannel’s deed giving his boundaries was on record all 
the time that the possession was held for him by Mrs. Spurlock. 
One of the principal objects in requiring a deed, under which five 
years’ possession is claimed, to be recorded, is to enable persons ex- 
amining the record to see what land is embraced in it. Woodson »v. 
Allen, 54 Tex., 555. If the true owner can refuse to obtain the in- 
formation which the record is designed to give him, it is an ignorance 
from which he can derive no benefit. We think the possession of 
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Skannel, held for him by Mrs. Spurlock, was sufficiently open and 
notorious to entitle him to a judgment for the land claimed by him 
under the statute of limitations. 

Next as to Rainwater’s defenses. He took possession of the land 
in 1865, as tenant of Mrs. Spurlock, who then owned it under a re- 
corded deed, and he continued to occupy it as her tenant down to 
April, 1870, paying taxes thereon. The statute of limitation com- 
menced running in favor of such possession March 30,1870. In 
April, 1870, Mrs. Spurlock sold to J. M. Solleballas, who recorded 
his deed, and the occupancy of Rainwater and the payment of taxes 
by him still continued, although the ownership of the land had 
changed. He set up no title as against Solleballas, but endeavored 
to purchase the land from him, and failing in this, made an agree- 
ment with the latter to keep possession and to pay taxes on the 
eight hundred acres as compensation for the use and occupation. He 
held possession in this way till 1874, and there can be no doubt but 
that from 30th March, 1870, down to 1874, his possession as tenant 
was of such a character as to entitle his landlords to the benefit of 
the statute. He was tenant by agreement for Mrs. Spurlock; at 
will for J. M. Solleballas till 1872; by agreement with him there- 
after till 1874. His possession was in privity with each of these 
parties, in their name and stead and on their account. It was their 
possession in contemplation of law. They were chargeable with the 
responsibility of it and might avail themselves of its benefits. 
Whitehead v. Foley, 28 Tex., 1. 

In 1874, whilst still in possession of the land as tenant, he pur- 
chased the title of Richardson and received a deed from him, still 
remaining on the land and paying the taxes accruing upon it, and 
continued to possess it under these circumstances down to the com- 
mencement of this suit in 1876. We find, then, that Rainwater oc- 
cupied, used and enjoyed the eight hundred acres of land decreed to 
him below continuously from the 30th of March, 1870, when the 
statute of limitations began to run in his favor, down to the time 
when it was sought to eject him therefrom in 1876,a period of more 
than five years. We find further that ke claimed the land during 
the whole of that time either as tenant for others or in his own 
right, and that his landlords and himself held deeds to the land, duly 
registered in the proper county, and that he paid taxes regularly for 
that period. 

3ut there was no privity of title shown between J. M. Solleballas 
and Richardson; the continuity of the possession was therefore 
broken before the five years had elapsed, and the statute cannot 
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profit Rainwater as a defense to this suit, with the proof as it 
was made on the trial below. 

Had the will of J. M. Solleballas been admitted in evidence, it 
would have shown that his title passed by devise to J. F. Solleballas; 
and the subsequent deeds from the latter to Hunter, and from 
Hunter to Richardson, and from Richardson to Rainwatér, would 
have placed the interest of J. M. Sollebailas in Rainwater. This 
would have created a privity between the titles of all these claim- 
ants of the land. Rainwater could have tacked his possession as 
owner under the deed from Richardson to his tenancy under the 
previous claimants, and thereby established an occupancy for five 
years, which would have defeated the plaintiff's action. 

But the will of J. M. Solleballas was ruled out, and correctly, too, 
and one link in the chain that connected the title of J. M. Solle- 
ballas with Richardson was broken, and the latter became a stran- 
ger in title to the parties under whom Rainwater had previously 
held. 

Where possession is claimed under different titles, and the requi- 
site term of occupancy has elapsed under neither, but the posses- 
sion under one title must be tacked to that under another, in order 
to make out the five years, a privity must be shown between the 
various titles under which possession is claimed, or its continuity will 
be broken, and the statute will not avail the claimant. Wheeler »v. 
Moody, 9 Tex., 376; Mitchell v. Burdett, 22 Tex., 633; Winnie ». 
White, 5 Martin, 524. 

As Rainwater’s possession under deed to him cannot be tacked to 
his possession under J. M. Solleballas, he could not claim the bene- 
fit of the statute of five years, and the judgment below in his favor 
must be reversed as to him. 

The action of the court in refusing to give the charge asked by 
plaintiffs’ counsel, and which is assigned as error, is sustainable on 
several grounds. It is sufficient, however, to say. that the first 
clause of the charge may have been correct, and yet the court was 
justified in refusing it, because it was connected with another which 
would have vitiated it. This first clause was not asked as a sepa- 
rate charge, but in connection with others, one of which was to the 
effect that such possession as was held by Skannel was not sufficient 
to give him the benefit of the statute of limitations. We have al- 
ready shown that, under the facts of this case, that was not good 
law. The court was not bound to strike out the objectionable por- 
tion of the charge, and give the balance when thus connected. It 
had its option to modify or reject altogether, and having done the 
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latter, its action cannot be assigned as error. Wells v. Barnett, 7 
Tex., 584. | 

Moreover, from the whole charge as already given by the court, 
the jury could come to no other conclusion except that, unless the 
defendants established their plea of limitation, the plaintiffs were 
entitled to a verdict, and this was the effect of the instruction asked 
by plaintiffs’ counsel. 

As the cause will be remanded for a new trial as to Rainwater, it 
may as well be added that there was no error in the admission of 
the deeds from Solleballas to Hunter, and from Hunter to Richard- 
son. These deeds were executed in Louisiana, according to the cus- 
tomary form in that state, the grantee, and the officer taking his 
acknowledgment, both signing the instrament. The acknowledg- 
ment is contained in the body of the deeds, instead of at the foot 
of it, being made simultaneous with their execution. It contains 
all the requisites of the proof as required by our statute for admit- 
ting deeds to record. The spirit of those laws was fulfilled, and 
their requisites almost literally complied with, and we see no reason 
for holding the record on such proof invalid. 

For the reasons already stated, the judgment will be reversed and 
remanded for a new trial as to Rainwater, but affirmed as to the 
other defendant. 


AFFIRMED IN PART, AND REVERSED AND REMANDED AS TO ONE AP- 
PELLANT. 


[Opinion delivered, April 13, 1883. ] 


Associate Justice Srayron did not sit in this case. 





Sam Lone anp C. B. Berry v. J. R. Garnertr et At. 
(Case No. 3631.) 


1. Evipence — Practice.— In a suit on a promissory note, the note itself must be 
produced in evidence, or its absence accounted for; but if secondary evidence of 
its contents be admitted without objection, the failure to produce the note cannot 
be urged for the first time on appeal. Robinson ». Brinson, 20 Tex., 438, cited 
and construed. 

2. ConTRIBUTION — PARTNERSHIP.— There must be an actual payment of a firm debt 
by one partner after dissolution before he can maintain an action for contribution 
against the other. 








Lone anp Berry v. GARNETT. (Austin Term, 





Statement of the case. 





8. PartNeERsutp.— While one of two or more partners cannot impose a new obligation 
on the firm after its dissolution, or vary, so as to bind the firm, the character of 
its existing contracts, yet, when one who has dealt with the firm during its contin- 
uance as such, receives from one of its members, after its dissolution, but ignorant 
thereof, a note in payment of a firm debt, the firm will be bound for its payment. 
Davis v. Willis, 47 Tex., 154, and Tudor v. White, 27 Tex., 584, followed. It is 
always a question of fact for the jury to determine whether the payee had notice 
or not of the dissolution. 


Aprrat from Lamar. Tried below before the Hon. R. R. Gaines. 
Suit by J. R. Garnett against Sam Long, C. B. Berry, Edward 
Long and James N. McBath, comprising (as the petition alleged) 
the firm of Long, Berry & McBath. It was brought upon the fol- 
lowing note: 
S875. Parts, Texas, August 13, 1868. 

“ One day after date we promise to pay Joseph R. Garnett eight 
hundred and seventy-five dollars, for value received. 

(Signed) “Lone, Berry & MoBarn.” 

The following credits were indorsed upon the note: $252.50, paid 
September 20, 1870; $247.67, paid March 3, 1871. 

November 19, 1875, the defendants Sam Long and C. B. Berry 
answered by a general denial. 

November 21, 1873, the defendant Edward Long filed a piea of 
non est factum under oath, in which he denied the execution of the 
note by him, or by his authority; that he was a member of the firm 
of Long, Berry & McBath, or that there was any such firm in exist- 
ence at the date of the note. 

The defendant McBath adopted this answer. 

November 26, 1873, the defendants Sam Long and C. B. Berry 
amend and say that the note in suit was executed by the defendant 
C. B. Berry in settlement of all accounts between the plaintiff and 
the firm of Long, Berry & McBath; that the firm had not been dis- 
solved when the note was given; that Sam Long had paid on the 
note $252.50, and Berry had paid $248.67; that these were the 
proportionate parts of the note due by them. And prayed that, if 
judgment should be rendered against defendants on the note, execu- 
tion might issue first against their co-defendants. 

November 3, 1875, defendant Edward Long amended by plea 
of payment, and further that the note in suit was not given for a 
partnership debt, but in payment of a debt of defendant Berry to 
plaintiff. 

This answer was adopted by defendant McBath. 

. It appears, from the statement of facts (prepared by the judge), 
that the firm was organized in 1859 to do a general mercantile busi- 
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ness, but they traded in almost every species of property. At the 
close of the year 1866, or the beginning of 1867, the partnership 
ceased to exist; the property was verbally partitioned among the 
members, each taking his share and going into business apart from 
the others. 

Deeds of partition, however, were not made until 1869. The 
note was executed by defendant Berry at the instance of Sam Long, 
and without the knowledge or consent of the other two. There 
was no evidence in the record that the note was produced on the 
trial. 

The cause was submitted to the court, and judgment rendered for 
plaintiff against the defendants Sam Long and Chas. F. Berry for 
$542.47 principal, and $267.61 interest; but that as to the other de- 
fendants, the plaintiffs should take nothing. Defendants Berry and 
Sam Long appealed. 

The assignments of error were: 

Ist. The evidence did not warrant the judgment, the note not 
having been introduced in evidence. 

2d. The judgment is excessive. 


3d. The court should have rendered judgment against the other 
two defendants upon the cross-bill of appellants. 


Wright & McDonald, for appellant, cited on the question of evi- 
dence, Cotton v. Jones, 37 Tex., 34; Moffatt v. Sydnor, 13 Tex., 
628; Coles v. Perry, 7 Tex., 143; Robinson v. Brinson, 20 Tex., 440. 

On liability of appellants as partners, White v. Tudor, 32 Tex., 
758. 


Hale & Scott, for appellees, cited White v. Tudor, 24 Tex., 641. 


Detany, J. Com. Apr.— The first assignment of error raises the 
objection to the judgment that, as there was a general denial, it was 
necessary for the plaintiff to produce the note, and as that was not 
done the judgment cannot be sustained. Robinson v. Brinson, 20 
Tex., 438. * 

The rule stated in that case is well established, but it simply 
means that the note itself is the best evidence, and the opposite 
party may demand that it be produced or its absence accounted for. 
But if he permit secondary evidence to be introduced upon the trial 
without objection, he cannot make the objection for the first time 
upon appeal. 

On the trial below both these appellants were introduced as wit- 








232 


Lone AnD Berry v. GARNETT. 








‘[Austin Term, 











Opinion of the court. 








nesses for the plaintiff, without objection by them, and upon their 


testimony the judgment was rendered. As no objection was made 


below to the competency of the evidence, the only question which 
we could consider would be whether it was sufficient to sustain the 


judgment. 


We have no doubt that it was. 


The second assignment is so vague that we do not feel called upon 
to consider it. 

The third assignment is that the court erred in not rendering 
judgment against the defendants Edward Long and McBath upon 
the cross-bill of appellants. 

The authority to which we are referred is White v. Tudor, 32 
The case does not sustain the position of appellants. 
There the plaintiff recovered against one member of a firm upon a 
note executed by the other member a few days after the dissolution. 
The case had in effect been decided in favor of the plaintiff upon 
the preceding appeal, upon the ground that when the note was exe- 


Tex., 758. 


cuted the plaintiff had no notice of the dissolution. 


9 


Tex., 584. 


In the case to which appellants refer, the learned judge merely gives 
some additional reasons of an equitable character why the judgment 
should be affirmed. 

But the claim here set up by appellants is that they have paid a 
part, and are liable to pay the whole of a debt due by the firm, to- 
Ordinarily a 
suit for contribution cannot be maintained in favor of one part- 
ner against his copartners during the existence of the partnership. 


wards which the other members ought to contribute. 


Parsons on Part., 285-87, and notes. 
? > 


But it has been held that 


when, after the dissolution of the firm, one of the members has 
been compelled to pay a partnership debt, he may, by suit, compel 
the others to pay éheir proportionate parts. 

Thus, in a case in Pennsylvania, A. & B. were partners. A. made a 
note in the firm name, and before its maturity the firm was dissolved. 
Some years afterwards the holder of the note brought suit against 


A. & B., late partners, and recovered judgment. 


B., under a threat 


of execution, paid off the judgment, and brought suit against A. for 


contribution. 


It was held that the suit was well brought. 


Brown 


v. Agnew, 6 Watts & Serg., 235. The cases seem to hold that there 
must be an actual payment of the joint debt before one partner can 


recover contribution. 


Parsons, p. 287, note s. 


We might, perhaps, rest our decision here, as appellants have not 


paid the entire debt. 


But waiving this point, it is clear that the 


right to recover contribution rests upon the ground that one or 


more of the partners have discharged an obligation which was bind- 
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ing upon the firm. If, therefore, the court below was correct in 
holding that the defendants McBath and Edward Long were not 
bound to pay the note, then appellants were not entitled to contri- 
bution. We will therefore inquire into the correctness of that 
judgment. 

It is well established, that, after the dissolution of a partnership, 
one of the members cannot impose new obligations upon the firm, 
or vary the character of those aiready existing. He cannot give a 
new note in the firm name, or renew one given before the dissolu- 
tion. White v. Tudor, 24 Tex., 639. 

But when a party has had dealings with a partnership, and after the 
dissolution, but in ignorance thereof, receives from one of the mem- 
bers a note in the firm name in settlement of a partnership debt, 
the partnership will be considered as still existing at the date of the 
note. Tudor v. White, 27 Tex., 584; Davis v. Willis, 47 Tex. 154. 

3ut it is a question of fact to be found by the jury, or by the 
judge in the absence of a jury, whether the party knew of the dis- 
solution when he received the note. Tudor v. White, supra; Par- 
" sons, p- 413, and note. 

In the case before us, the evidence of previous dealings between 
the plaintiff and the firm is vague and indefinite; nearly two years 
elapsed between the dissolution and the execution of the note, and 
there were some other circumstances from which the court might 
come to the conclusion that the plaintiff was informed of the fact. 
And the court below having passed upon the question of fact, we 
cannot by any means say that the judgment is clearly wrong. 
Stroud v. Springfield, 28 Tex., 677, and cases cited. See, also, Deford 
v. Reynolds, 36 Pa. St., 325. 

Our opinion is, therefore, that the judgment should be affirmed. 


AFFIRMED. 
[Opinion approved April 17, 1883.] 





Samvet S. Spratrs v. T. H. Ligon. 
(Case No. 4070.) 


1, Wir1.— A husband willed to each of four grown children one hundred and 
fifty acres of land and $1,600, and then gave and devised to his wife all ‘ my per- 
sonal property of every kind; also the remainder of my said tract of land, contain- 
ing two hundred and seventy-seven acres, more or less, to dispose of as she may 
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please, requesting her that she will so dispose of the property at her death as to 
make my youngest son, Samuel Stillman Speairs, an equal legatee with the bal- 
ance of my children.’’ Jn an action by the youngest son against the executor of 
the mother, who he claimed had not in her life-time discharged the trust, held, 
that the presumption is that the will attempted to convey to the wife nothing 
more than she was entitled to under the statutes of descent, and a demurrer to the 
petition was properly sustained. 

2. Same.— Whenever it is the clear intention of a testator that the devisee shall 
have an absolute property in the estate devised, a limitation over, being inconsist- 
ent with the absolute property intended to be conveyed, cannot be enforced. 


Arrrat from Lamar. Tried below before the Hon. R. R. Gaines. 

Appellant brought suit against appellee, as executor of the last will 
of Catharine Speairs, deceased, August 9, 1877, tohave declared and 
enforced a precatory trust against the estate of Catharine Speairs, 
mother of appellant, claimed to be created by the last will of his 
deceased father, Edward Speairs. He claimed that by the terms of 
his father’s will certain bequests were made to the mother, with 
such requests as created in favor of appellant a trust in the property 
to the amount of $1,600. That the mother recognized the trust, but 
in her will she had falsely stated that she had paid appellant the 
amount in full. 

A general demurrer was sustained to the petition and trial amend- 
ment, and this appeal was taken. The error assigned, and relied on 
for reversal, was the sustaining of the demurrer and dismissing the 
suit. 

It is proper to state, in addition to what is contained in the opin- 
jon, that the will of the deceased father, which, it was claimed, cre- 
ated the trust, gave to each of four children one hundred and fifty 
acres of land and $1,600, and then gave to the plaintiff one hun- 
dred and fifty acres of land, following which was the bequest to 
his wife quoted in the opinion. 


John ©. Easton, for appellant, cited 2 Redfield on Wills, pp. 
426-429; Collins v. Carlisle, 7 B. Mon., 14; 2 Redfield on Wills, 
p. 410 and note 9; id., 413, 414, note 14; also p. 416 and notes; Roper 
on Legacies, p. 297; Williams on Executors, p. 88, and especially 
note v; 1 Perry on Trusts, pp. 112-119. 


W. B. & G. G. Wright, for appellee, cited 2 Story’s Equity, secs. 
1069, 1070; 4 Kent, marg. p. 270; Jones v. Bacon, 68 Me., 34; 
Gifford v. Choate, 100 Mass., 346; Hale v. Marsh, id., 468; Gibbins v. 
Shepard, 125 Mass., 541. 
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Warts, J. Com. App.—That particular clause of the will of Ed- 
ward Speairs from which, it is claimed, arises a precatory trust in 
favor of appellant, is as follows: 

“T giveand bequeath to my beloved wife, Catharine B. Speairs, all 
my personal property of every kind; also the remainder of my said 
tract of land, containing two hundred and seventy-seven acres, more 
or less, to dispose of as she may please, requesting her that she will 
so dispose of her property at her death as tomake my youngest son, 
Samuel Stillman Speairs, an equal legatee with the balance of my 
children.” 

It is said by eminent American authors on wills that the tendency 
of the decisions of the American courts is to limit and restrict the 
English chancery rule with respect to the enforcement of precatory 
trusts. 

In the case of Gifford v. Choate, 100 Mass., 346, it is held that an 
absolute power of disposal in the first taker renders a subsequent 
limitation repugnant and void; while Chief Justice Parsons, in Ide 
v. Ide, 5 Mass., 500, says: “ Whenever, therefore, it is the clear in- 
tention of the testator that the devisee shall have an absolute prop- 
erty in the estate devised, a limitation over must be void because it 
is inconsistent with the absolute property supposed in the first dev- 
isee.” This doctrine is fully sustained in Bamforth v. Bamforth, 123 
Mass., 27; Gibbins v. Shepard, 125 Mass., 543, and in Jones v. Bacon, 
68 Me., 36, etc. 

It will be observed that, by the terms of the will, an absolute 
power of disposal is given to Catharine Speairs, and if it could be 
said that the testator attempted to create a limitation over in favor 
of the appellant, then under the rule above cited such limitation 
would be declared void. 

We think, however, that the language of this clause, when con- 
sidered in connection with the contest of the will, and the circum- 
stances attending its execution, fails to show that Edward Speairs 
intended thereby to create a precatory trust in favor of appellant. 
From the terms of the will and the allegations of appellant’s origi- 
nal and amended petitions, it appears that Edward and Catharine 
Speairs were husband and wife, with grown children living near 
them, at the time the will was made, and that the property be- 
queathed by his will constituted all of the property belonging to 
both. The presumption is that it was the common property of the 
husband and wife, and that in truth the husband willed to the wife 
nothing more than she was entitled to by strict legal right. She is 
not requested to make appellant equal to the other legatees out 
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of the property bequeathed, but she is requested to do so out of her 
property. 

In our opinion no trust was created by the will of Edward Speairs 
in favor of the appellant, and that the judgment of the court below 
ought to be affirmed. 


AFFIRMED. 


[Opinion approved April 17, 1883.] 





Rosert Conen v. J. T. Munson, Guarpian. 
(Case No. 4758.) 


1, Venue.— The fifth exception contained in the statute to its requirement that a 
defendant must be sued in the county of his residence, does not apply to a surety 
on an administrator’s bond, when the administration is pending in a different 
county from that of the surety’s residence. Such a bond does not require the 
surety to answer for the defalcation of his principal in any particular county. 


Error from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 


James K. P. Gillespie, for plaintiff in error. 


Wu, Curr Justice..— This suit was brought in the district 
court of Grayson county, against Robert Cohen alone, as one of the 
sureties upon the bond of M. J. Massie, given for the faithful per- 
formance of his duties as administrator of the estate of John Will- 
iam Bradford, deceased. The object of the suit was to recover the 
value of certain property alleged to have been received by Massie 
as such administrator and appropriated to his own use, to which 
property the ward of appellee was entitled as only heir of the 
deceased. Cohen, being at the date of the commencement of the 
suit a resident of Harris county, pleaded his personal privilege of 
being sued in the county of his residence, to which plea a demurrer 
by the plaintiff was sustained. The district court of Grayson 
county retained jurisdiction of the cause and proceeded with the 
trial of it, which ended in a judgment for the plaintiff below, and 
from this judgment Cohen has appealed to this court, assigning 
among other errors the action of the court in striking out his plea 
of personal privilege. 

This assignment of error is the only one we propose to consider. 
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The record does not disclose the grounds upon which the plea 
was held bad, but the supposition is that the court construed the 
administrator’s bond to be a contract for the performance of an 
obligation in Grayson county, and hence that the case was within 
the fifth exception to art. 1198 of the Revised Statutes. No other 
exception included in that article could, under the circumstances of 
the case, have been made applicable to it, nor do we think that it 
can be embraced within this exception. 

The contract of the sureties was to pay money to a certain 
amount in case their principal did not well and truly perform his 
duties as administrator, but not to pay at any particular place; so 
there was no express contract to perform the obligation in Grayson 
county. 

Neither can such contract be implied from the terms of the in- 
strument. The mere fact that the administration was opened and 
carried on in that county was not sufficient to compel the sureties 
to answer there for the defaults of their principal committed in the 
course of such administration. To perform the duties of adminis- 
trator, and to pay in case of failure to do so, were two different 
contracts, the first of which might have been liable to be discharged 
at one place, and the second at another. The first was the obliga- 
tion of the principal; the second the agreement both of himself and 
of his sureties. 

But it cannot be said that the administrator’s duties were neces- 
sarily to be discharged in Grayson county, and that the defaults for 
which his sureties were answerable must necessarily occur there. 
He may have resided in another county. ,The entire property of 
the estate may have been situated elsewhere. His conversion of the 
property of the estate to his own use may have taken place at any 
point within the state. Yet it cannot be contended that the sureties 
on his bond could have been sued for these acts of devastavit in the 
respective counties where they took place. 

To entitle a plaintiff to sue in a county other than the residence 
of the defendant, he must bring his case clearly within one of the 
exceptions of the statute. The fifth exception seems to contem- 
plate that the instrument of writing should plainly provide that the 
obligation for the breach of which the defendant is sued is to be 
performed in a county different from that in which the defendant 
resides. Wedo not consider that an administrator’s bond, under 
the statute, compels the surety to answer for the defalcations of his 
principal in any particular county, and hence that he must be sued 
in the county of his residence. 





Cameron v. RoeMELE. [Austin Term, 


- 





Opinion of the court. 





We think the court erred in sustaining a demurrer to Cohen’s plea 
of privilege, for which the judgment must be reversed and the cause 


dismissed. 
REVERSED AND DISMISSED. 
[Opinion delivered April 17, 1883.] 





F. B. Cameron v. Ameria RoEMELE. 
(Case No. 4750.) 


1. AssIGNMENT OF ERRORS.— A paper detached from the transcript, and which pur- 
ports to be an assignment of errors, filed without leave or consent of parties, and 
not in obedience to a certiorari to perfect the record, cannot be considered by the 
supreme» court. 

2. Same— Presumption.—A _ transcript certified to by the clerk as a full, true 
and correét transcript of all the proceedings had in the cause, was delivered to the 
attorney for the plaintiff in errur on the 20th of November, 1882, on which day a 
separate paper, purporting to be an assignment of errors in the same cause, was 
filed by the district cerk. eld, it will be presumed that the transcript was de- 
livered before the paper designated as an assignment of errors was filed. 

8. RuLEs or courT— AsstGNMENT OF ERRORS.— The statute requires a distinct 
specification of errors to be made before the record is taken from the clerk’s office, 
and that this shall be attached to and constitute a part of the record, R. S., 1037. 
Under rule 97 for the government of the supreme court, the assignment of errors 
must be filed at the time of filing affidavit or bond for appeal, or bond for writ of 
error; while rule 98 provides that if the assignment of errors is filed after the tran- 
scr pt is delivered, the clerk may deliver to any party to the cause a certified copy 
of it, with date of filing; but there is no requirement which entitles it, in the ab- 
sence of consent of parties or leave of the court, to be regarded as a part of the 
transcript. 

4, Same.— A cause may be dismissed under rule 39 for non-compliance with the rules 
regu'ating assignments of error, in the absence of good cause shown to excuse the 
onission. Attention called to the necessity of complying with rules of court gov- 
erning assignments of error. 


Error from Collin. ‘Tried below before the Hon. Joseph Bledsoe. 
The character of the suit is unimportant in view of the opinion, 
which relates alone to matters of practice. 


K. R. Craig, for plaintiff in error. 


Srayron, AssocraTe Justice.— In this cause there is no assignment 
of errors in the transcript, but on a detached paper, filed at the 
same time the transcript was filed in this court, there is what pur- 
ports to be an assignment of errors. It is filed without leave, 
without consent of parties, so far as the record shows, and not in 
obedience to a writ of certiorari to perfect the record. 
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Such being the case, the paper cannot be considered as an assign- 
ment of errors, for that must constitute a part of the transcript 
made up, as the statute and the rules of this court prescribe. If 
for any reason the transcript, when filed in this court, is imperfect, 
it may be perfected (rule 11); that has not been done in this case. 

The petition for writ of error, and writ of error bond, was filed 
on the 6th of May, 1882, and the citation in error was served on 
the 19th of the same month, but the paper which purports to be an 
assignment of errors was not filed until the 20th day of November, 
1882, on which day the transcript was delivered to the attorney for 
plaintiff in error. The presumption would be from these facts, that 
the transcript was delivered before the assignment of errors was 
filed, otherwise the certificate of the clerk to the transcript would 
be untrue. 

Rule 97 for the government of the district courts provides that 
the assignment of errors shall be filed at the time of filing affidavit 
or bond for appeal, or bond for writ of error; and rule 98 provides 
that if the assignment of errors is filed after the transcript is deliv- 
ered, then the clerk, upon request, shall give to any party to the 
cause a certified copy of it, with the filing and date thereof; but it 
does not provide that it shall be filed and considered as a part of 
the transcript without the permission of this court, or consent of 
parties. 

Rule 39, to regulate procedure in this court, provides that for 
want of compliance with the rules regulating the filing of assign- 
ments of error, a cause may be dismissed upon motion under rule 8, 
unless good cause is shown why the same was not done, and that it 
was filed in such time and under such circumstances that the de- 
fendant in error has nominally not suffered any injury in the defense 
of the case in this court. 

No motion to dismiss has been made in this cause, nor has any ex- 
cuse been given for failure to comply with the rules and with the 
statute regulating the filing of assignments of error. 

The statute provides that “The appellant or plaintiff in error 
shall, in all cases, file with the clerk of the court below an assign- 
ment of errors, distinctly specifying the grounds on which he relies, 
before he takes the transcript of the record from the clerk’s office, 
and a copy of such assignment of errors shall be attached to, and 
form a part of, the record; and all errors not so distinctly specified 
shall be considered by the supreme court or court of appeals as 
waived.” RK. §., 1037. 

The statute and rules were intended not only to facilitate the 
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courts in the disposition of cases, but also to furnish to all parties 
means by which they can know at proper times what they are 
called upon to meet. 

In this case we are not called upon to determine whether a fail- 
ure to file an assignment of errors at the same time the writ of 
error bond was filed would debar a plaintiff in error from a hearing 
upon his assignments, if objection was made thereto upon that 
ground, and we have only referred to the subject for the purpose of 
calling attention of parties to the necessity for complying with the 
rules, or for showing some good excuse for not so doing. The ir- 
regularities in this case are such that the assignments cannot be 
considered. 

We have looked into the record and find no error fundamental in 
its character for which the judgment should be reversed, and it is 
affirmed. 


AFFIRMED. 
[Opinion delivered April 17, 1883.] 





T. C. & Ape Rare v. Brake & JENKINs. 
(Case No. 4723.) 


1. Witness — Evipence.— A witness may, on cross-examination, detail all his knowl- 
edge of the matters in issue in response to a general request to do so, if, in thus 
doing, no improper evidence is elicited. The rule which confines the cross-exam- 
ination to questions propounded and answered on the examination in chief does 
not exist in Texas. 

2. Evipence.— Declarations contemporaneous with the execution of a written instru- 
ment, made by those who executed it, showing their construction of it to be dif- 
ferent from the legal import of its words, cannot be admitted in evidence against 
those who acted on the instrument as legally construed, and who were not present 
when such declarations were made. 

3. HusBAND AND wiFE.— The husband may, in the wife’s name, delegate to another 
authority to collect rents accruing from the wife's separate property on a lease al- 
ready made by the husband. 

4, Acency — PayMEentT.— A tenant, desiring a discount on rent not yet due, by ad- 
vaneing the same, was told by his landlord that, if he concluded to make the 
discount and receive the advance payment, he would notify him through a third 
party, to whom, in that event, he should make payment. The third party after- 
wards told the tenant that the landlord would make the discount, and the rent 
was thereupon paid to such third party in cash and merchandise. J/e/d, that the 
landlord was bound by the payment in cash, but not as to the amount paid in 
merchandise. 


Apprat from Dallas. Tried below before the Hon. George H. 
Aldredge. 
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Suit by appellants against S. D. Blake and E. M. Jenkins, then part- 
ners and merchants, to recover the sum of $2,030, alleged to be due 
for the rent of a storehouse, the separate property of Mrs. T. C. 
Rhine. 

Plaintiffs alleged that in September, 1875, they leased this store- 
house to Blake & Jenkins for a term of two years, beginning on the 
Ist day of October, 1875, and ending on the ist day of October, 
1877, for the sum of $290 per month, to be paid monthly in ad- 
vance, on the first day of every month; that this rent was paid to 
the ist day of March, 1876, and that Blake & Jenkins thereafter oc- 
cupied the store under this contract during the months of March, 
April, May, June, July, August and September, in the year 1876, 
that is, for seven months, for which they refused to pay, and to re- 
cover which this suit was instituted after September, 1876. 

Defendants answered that on the 15th day of November, 1875, 
the plaintiff, T. C. Rhine, by her husband, A. Rhine, as her agent, 
made and delivered to J. A. Leonard the written power of attorney 
set forth in the petition; that on October 29, 1875, Blake & Jenk- 
ins proposed to Rhine to anticipate the undue rents for nineteen 
months provided Rhine would discount undue rents at the rate of 
discount of two per cent. per month; that Rhine took this propo- 
sition under advisement, and promised to let them know in a few 
days of his acceptance or rejection of the same, through his agent, 
Leonard, and that in case he accepted the offer, Blake & Jenkins 
could pay the money over to his agent; that on the 10th of Decem- 
ber, 1875, Leonard informed Blake & Jenkins of Rhine’s acceptance 
of their proposition; that Blake & Jenkins, relying on the repre- 
sentations of Rhine, and on the power of attorney, then paid to 
Leonard the sum of $2,262 in cash, and passed to his, Leonard’s, 
credit, and subject to his order, the additional sum of $2,900, in full 
satisfaction of rents for the nineteen months; that soon after, and be- 
fore the institution of suit, Leonard in person and by his orders at 
various times drew out in cash and in goods and merchandise the 
whole of the deposit; that on the 14th day of December, 1875, 
Leonard ratified the verbal lease made with Rhine by Blake & Jenk- 
ins, and then leased the house to Blake & Jenkins for nineteen 
months, ending October 1, 1877, and acquitted them of the said 
rents. 

Defendants further pleaded that A. Rhine was the husband of T. 
C. Rhine, and as such that he was managing and controlling her 
separate estate, and that about the 15th day of November, 1875, A. 
Rhine made a contract with J. A. Leonard by which Leonard un- 
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dertook with_A. Rhine to build a two-story brick house on the lot 
north of and in the rear of the store described in plaintiffs’ petition, 
the said lot being also the separate property of Mrs. T. C. Rhine; 
that in payment for the material and work to be used and employed 
in building this house, Leonard was to receive all of the rents to 
become due on the store then occupied by Blake & Jenkins under 
the verbal lease with A. Rhine to the Ist of October, 1877. 

To the amended original answer of the defendants, the plaintiffs 
filed a replication in which — 

1st. They excepted to the answer as insufficient in law. 

2d. They denied the allegations; and 

3d. They pleaded that Leonard was insolvent and largely in debt 
to Blake & Jenkins at the time of the transactions between Leonard 
and Blake & Jenkins, and that the same were in fraud of the rights 
of the plaintiffs; that, if Leonard ever had any authority to collect 
the rents from Blake & Jenkins, it was only as the same fell due by 
the month, and for the benefit of the plaintiffs; that Leonard was 
never authorized to anticipate and compound the plaintiffs’ rents, 
and to apply them to his own use. 

The defendants admitted that the storehouse was the separate 
property of Mrs. T. C. Rhine, the wife of A. Rhine, and that the 
rental contract for said house was for $290 per month. 


Crawfords & Smith, for appellant, cited, on examination of wit- 
ness, R. S., art. 2245; 1 Greenl. Ev., 13th ed., sec. 445, and notes; 
Houghton v. Jones, 1 Wall., 706. 

On evidence, Starkie on Ev., 51, 87; 1 Greenl. Ev., sec. 108, and 
note; Bank v. Kennedy, 17 Wall., 25, 26; Abbott’s Trial Evidence, 
p. 170. 

On authority of husband to create agency, R. S., art. 2851; Ma- 
gee v. White, 23 Tex., 194, 195; Patton v. King, 26 Tex., 686, 687; 
1 Parsons on Con., 61 and 112; Story on Agency, 87; Rees v. Med- 
lock, 27 Tex., 120; T. C. & Abe Rhine v. Blake, Jenkins & Boales, 
Court of Appeals, Galveston, March, 1881. 


HI. Barksdale and John M. Stemmons, for appellee. 


Srayton, Assocrate Justice.— The manner in which the exam- 
ination of a witness shall be conducted is largely addressed to the 
discretion of the court, and in this case, the fact that upon cross- 
examination the defendant Blake, without specific interrogatories, 
was asked to relate all matters relating to the transaction under ex- 
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amination from its inception, and that he was permitted under that 
general method of examination to state all that he knew about the 
case, no improper evidence having been elicited, was not an abuse of 
that discretion. The evidence elicited referred to the same matters 
as did that of the direct examination. The rule that the cross- 
examination must be confined to the questions propounded and an- 
swered on the examination in chief has not been followed in this 
state. Wentworth v. Crawford, 11 Tex., 133. 

Nor did the court err in refusing to permit the witnesses Rhine 
and Jamison to state what was said between Rhine and Leonard 
at the time the power of attorney from Rhine to Leonard was exe- 
cuted; for neither Blake nor Jenkins were present, and whatever 
mav have been the intention of the parties to the instrument, that 
could not be proved in that manner, to the prejudice of Blake & 
Jenkins, who were authorized to place upon the instrument the con- 
struction which the law places upon it, the situation of the parties 
and of the subject matter to which the instrument related being 
known. To permit parties to change the legal effect of an instru- 
ment upon which they intend others shall act, by proving the secret 
intention of such parties, or what they said at the time of the exe- 
cution of the instrument, would destroy all faith in writings and 
enable parties to perpetrate frauds to the burt of innocent persons. 

It is urged that the court erred in permitting the following paper 


in evidence: 
“ McKinney, November 15, 1875. 


“ This is to certify that I hereby authorize Mr. J. A. Leonard, of 
Dallas, Texas, as agent in the leasing and making‘@ontract for lease, 
and to receive notes or lease moneys and signing lease, or making 
the necessary repairs to, and, in short, give him full authority as 
agent of my two-story brick storehouse, situated on Elm street, 
built by Leonard Bros., in the summer of 1875. 

(Signed) “T. C. Rute, 
“by A. Rute, Agent.” 

In support of this objection it is claimed that A. Rhine could not 
thus affect the separate estate of his wife, and that his power to 
manage the separate estate of his wife could not be delegated by 
the husband to another. 

In a case which called for it, the question as to how far a husband 
can delegate the power which the law confers upon him over the 
separate estate of the wife would be one of interest; but the facts 
of this case do not make such an inquiry necessary. The lease, in 
so far at least as the term for which rent in this case is sought to be 
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recovered, had been mdde by the husband; the money to result 
therefrom would become community property, and as absolutely sub- 
ject to the husband’s control, directly or through an agent, as though 
the property from which it resulted was his separate estate. 

Whether that power of attorney alone, or in connection with the 
other facts in proof, authorized Leonard to receive the rents to fall 
due for the months succeeding February, 1876, and to discount the 
same in order to get an advanced payment, will be considered in 
connection with the assignments of error relating to the giving and 
refusing of instructions, and we will only here say that Rhine is 
bound by the lawful exercise of any power conferred by the instru- 
ment before referred to, upon Leonard, and by the exercise of any 
power which Rhine, by his acts or words subsequent to the execution 
of that instrument, induced Blake & Jenkins, or either of them, to 
believe he had conferred upon Leonard. 

There was evidence tending to show that subsequent to the date 
of the power of attorney of date November 15, 1875, Rhine had 
discounted the rents to fall due for the months of December, Janu- 
ary and February succeeding; that this occurred on the 29th of 
November, 1875; that at that time Rhine was seeking to get notes 
executed by Blake & Jenkins for the monthly rents to fall due, 
upon which, by discount, he thought he could raise money; that at 
that time he was informed by Blake that Blake & Jenkins would 
pay all of the rent in advance if he would discount the monthly 
payments to fall due; that he then did not conclude to accept the 
advance payment at the discount, but informed Blake he would con- 
sider of the mattér, and, if he concluded to do so, he would notify 
him of that fact through Leonard, to whom, in that event, Blake & 
Jenkins should pay the rent less the discount. 

The evidence further tends to show that Leonard subsequently in- 
formed Blake that Rhine had determined to make the discount and 
take the advanced payment, and that for the seven months’ rent 
now sued for, and for the succeeding months of October and 
November, less the discount, Blake, for Blake & Jenkins, on the 10th 
day of December, 1875, made to Leonard full payment in cash, and 
that for the rent to fall due for the residue of the period for which 
the premises were rented, by agreement between the parties, Blake 
& Jenkins passed to the credit of Leonard $2,900, subject to his 
order in cash or merchandise; if taken ih merchandise, no discount 
to be taken. At the time the matter was thus settled, the power of 
attorney from Mrs. Rhine by her husband to Leonard was exhibited. 
A part of the $2,900 was paid in cash and the residue in merchandise. 
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It wasshown that by a contract dated on the 17th of December, 
1875, Leonard contracted to build a housé on a lot owned by Mrs. 
Rhine contiguous to that occupied by Blake & Jenkins, and that 
among other things Rhine had agreed to transfer to Leonard all of 
the rents to fall due from Blake & Jenkins after February, 1876. 

On the one side the testimony tended to show that the rents were 
not to be transferred to Leonard until the house which he had agreed 
to construct should be completed; on the other side there was evi- 
dence, consisting mostly of declarations of Rhine, tending to show 
that Rhine had transferred the rents to Leonard absolutely, in part 
payment for the work which he had contracted to perform. 

There was also testimony tending to show that Rhine knew that 
Leonard had made the discount and taken the advanced payment, 
though it does not appear that he knew just how the rent was paid, 
and that Rhine expressed his gratitude to Blake & Jenkins for mak- 
ing the advanced payments by which he was enabled to pay Leonard. 
On the other hand there was evidence tending to show that Rhine 
had no knowledge of the settlement which Leonard had made with 
Blake & Jenkins, until the failure of Leonard without completing 
the work. 

The court in effect instructed the jury, that, if Rhine had trans- 
ferred the rents to Leonard in advance as a payment to him for 
building the house, then a payment made to Leonard, however 
made, would entitle the defendants to a verdict. This charge was 
correct. 

The court also, in effect, instructed the jury that if Rhine in- 
formed Blake that he would notify him by Leonard whether he 
would make the discount and take the advanced payments, and in 
case he so elected to do, that then the discount should be made and 
the advanced payment made to Leonard; and that Leonard after- 
wards informed Blake that Rhine had consented to do so, and that 
thereupon Blake & Jenkins had paid the same to Leonard, then 
such payment, so far as made in money, would be a defense to the 
action, but that in so far as the payment was made in merchandise, 
it would be no defense. 

Under the facts in evidence, this charge presented the law of the 
case, if it were true that there had not been any transfer of the 
rents by Rhine to Leonard, nor ratification’ by Rhine of the pay- 
ments in so far as they were made in merchandise, for neither the 


power of attorney nor the verbal direction to pay the money to 
Leonard would have authorized him to receive property in payment. 
The evidence, however, shows that in so far as@he rent for the 
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months embraced in this suit is concerned, that the same was paid 
in money. 

The power of attorney was full authority to Leonard to receive 
the rent in money, and whether it was sufficient under all of the 
surroundings of the case, to have authorized him to discount the 
rent and receive an advanced payment in money or not, need not 
be considered. If we were of the opinion that it gave no such au- 
thority, it could not change the result; for the evidence tends to 
show that the money was paid, after deducting the discount, in pur- 
suance of a declaration by Leonard, to whom [Rhine had referred 
Blake for information as to his wish upon the subject, that Rhine 
had elected to make the discount and take the advanced payment. 

The declaration of Leonard under such circumstances was as bind- 
ing upon Rhine as though made by himself, and a payment to 
Leonard, under directions from Rhine to make it to him, must be 
held binding upon him, without reference to the power conferred 
by the prior written instrument. 

The court did not instruct the jury in reference to the authority 
conferred by the power of attorney erroneously, but, upon the con- 
trary, submitted the question to the jury as to the authority of 
Leonard under all the evidence bearing upon the question of power or 
authority derived from whatever source, and the jury must have found 
that Rhine agreed that the discount should be made and that the ad- 
vance payment should be made to Leonard, or they must have found 
that Rhine had knowledge of the whole transaction and afterwards 
ratified it, or they must have found that Rhine had absolutely trans- 
ferred the rents to Leonard. 

In either event, as there was evidence from which the jury might 
have found for the appellees, the judgment could not be reversed. 
What we have said renders it unnecessary to consider the assign- 
ments of error based upon the refusal of the court to give the charges 
asked by the appellants. 

The evidence shows beyond question that the rent for the months 
embraced in the present suit was paid in money on the 10th De- 
cember, 1875, and it shows with equal certainty that the written 
contract between Rhine and Leonard, in which the latter agreed to 
build the house for the former, was made on the 17th of the same 
month. This is a circumstance from which it is insisted that Leon- 
ard was not the owner of the rents on the 10th of that month, and 
that then no contract in regard to the building of the house ex- 
isted. These wey circumstances tending strongly to show that these 
things were true} yet a binding agreement or understanding not re- 
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duced to writing may have been made between the parties long 
prior to that date. The questions of fact were fairly submitted to 
the jury, and, under the conflict of evidence found in the record, the 
finding of the jury must be held conclusive of the existence of some 
one of the state of facts necessary to sustain the defense. 

The court did not err in refusing to admit the lease of November 
3, 1875, signed by T. C. Rhine for A. Rhine, for it never had been 
delivered or in any manner accepted by Blake & Jenkins; nor did 
the court err in refusing to grant a new trial, for the evidence upon 
many material matters was conflicting, and the finding of the jury 
thereon is conclusive. | 

The judgment is affirmed. 

AFFIRMED. 

{Opinion delivered April 17, 1883.] 





Evpank & Co. et au. v. Jonn D. LAnpRaAm. 
(Case No. 4084.) 


1. HomesteAp.— The constitution protects the surviving husband or wife in his or her 
right to the occupancy and enjoyment of the homestead, whether as against the 
heirs of the deceased seeking partition, or the creditors of the survivor, so long as 
such survivor occupies it as such. It is immaterial whether the title to the home- 
stead property was vested in the deceased or the survivor, or was community 
property; in either case it is protected against forced sale or partition while occu- 
pied as a home, whether with or without others to constitute a family. 


Arrprat from Collin. Tried below before the Hon. Joseph Bledsoe. 

Suit by injunction against appellants, to enjoin the sale at execu- 
tion of property claimed as homestead, alleging in substance that 
plaintiff intermarried with Blanche Aycock the 8th day of Novem- 
ber, 1877, and afterward purchased the land in controversy with 
her separate property, money that she inherited from her father’s 
estate; that they then moved upon, improved and occupied the 
land as their homestead until December 25, 1878, when his wife died, 
leaving appellee and an infant child, and minor brother and sister 
of the deceased Blanche, constituting the family; that a short time 
thereafter his infant child also died, and that he had continued all 
the time to occupy the land as his homestead, with the minor 
brother and sister of his deceased wife living with him as members 
of his family; that Eubanks & Co. recovered a judgment against 
appellant in a justice court February 18, 1879; that execution had 
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issued upon that judgment, and was levied upon the land. This 
suit was to enjoin the sale, etc. 

Appellants answered by general denial, and specially that the 
land was not the homestead of appellee, and was not protected from 
forced sale, ete. 

Motion to dissolve the injunction overruled, and judgment ren- 
dered perpetuating the injunction. The errors assigned were: 

Ist. The court erred in holding that J. D. Landram, a widower, 
was entitled to homestead exemptions after the death of his wife 
and only child. 

2d. The court erred in decreeing the property in controversy the 
homestead of plaintiff, he having acquired title to the property after 
the death of his wife and child. 


W. M. Abernathy and J. M. Pearson. for appellants, cited How- 
ard v. Marshall, 48 Tex., 471 e¢ seg.; Whitehead v. Nicholson, id., 
517 et seq.; Roco v. Green, 50 Tex., 483 et seq.; Brewer v. Wall, 23 
Tex., 585 et seqg.; Wright v. Hays, 34 Tex., 253 et seq. 


No briefs on file for appellee. 


Warts, J. Com. Arp.—- Neither of the propositions asserted by ap- 
pellants can be maintained as sound. The constitution provides 
that the homestead “ shall not be partitioned among the heirs of the 
deceased during the life-time of the surviving husband or wife, or so 
long as the survivor may elect to use or occupy the same as a home- 
stead.” In other words, the constitution protects the surviving hus- 
band or wife in their right to the homestead, whether as against the 
heirs of the deceased or the creditors of the survivor, so long as such 
survivor occupies the homestead as such. And this exemption does 
not depend upon the title being in the survivor at the time of the 
death of the other marital partner. Whether the title to the prop- 
erty be vested in the community, or be the separate property of the 
deceased or the survivor, is immaterial; so long as the survivor con- 
tinues to occupy the homestead as such it is neither subject to exe- 
cution nor partition among the heirs of the deceased marital partner. 
In this case it is not denied but that the appellee has continued to oe- 
cupy the land as his homestead ever since the death of his wife. As 
to who lives with him upon the property, as part of the family, is a 
matter of no consequence soever ; so long as he occupies the property, 
whether with or without other relatives being with him, it isexempt 
from forced sale. 
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Upon the death of the wife, as a matter of inheritance a life es- 
tate to a one-third interest in the property vested in appellee and 
all the remaining title vested in the infant, and upon the death of 
the infant the title to the entire tract was vested in appellee by in- 
heritance. The fact that descent was in this way cast upon appellee 
would not disrobe the property of its. homestead character and 
thereby subject it to forced sale. It can never be justly charged 
against the statutes of descent and distribution that their operation 
is to work a forfeiture of constitutional rights as against those who 
are intended to be benefited by them. The authorities cited by 
appellant have no application to the questions involved in this case. 


AFFIRMED. 
[Opinion delivered April 18, 1883.] 





Evans & Martin v. W. S. Tucker. 
(Case No. 4742.) 


1. ATTACHMENT.— An affidavit for attachment which omits to state that the defend- 
ant is justly indebted to the plaintiff, or which states that the debt is due at one 
time and the petition states a different time, is fatally defective. A variance be- 
tween the petition and the affidavit may be reached by plea in abatement, as well 
as by motion to quash. 

2. CASES FOLLOWED.— Gregg v. York, Dallam Dig.; Espy v. Heidenheimer, 58 Texas, 
and other cases, cited and followed; and Roberts v. Burke, 6 Ala., 348, approved. 


Appear from Wise. Tried below before the Hon. C. C. Potter. 
R. E. Carswell, for appellant. 


Wie, Cuter. Justice.—The assignments of error in this cause 
bring in question the action of the court in quashing the attach- 
ment sued out by appellants. The motion to quash contained two 
grounds: 1. The affidavit upon which the attachment was based did 
not allege that the defendant was just/y indebted to the plaintiff. 
2. The affidavit alleged that the entire debt would fall due on 
November 22, 1881; whereas the petition shows a part then due, 
and the balance to become due November 22, 1881. 

Our attachment law requires that, before the writ shall issue, the 
plaintiff, his agent or attorney, shall make oath that the defendant is 
justly indebted to the plaintiff and the amount of his demand. It has 
been frequently held by this court that to obtain the benefits of the 
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writ the party applying for it must comply strictly with the require. 
ments of the law. Gregg v. York, Dallam Dig., 528; Wooster », 
McGee, 1 Tex., 17; Caldwell v. Haley, 3 Tex., 317, 321; Espy ». 
Heidenheimer, 58 Tex., 662. 

The statute is not literally or even substantially complied with 
when important words required to be contained in the allidavit are 
omitted. It is to be presumed that all such words are required by 
the law for some good purpose; or at least it is not for us to say 
that they are not. There might be an indebtedness which the 
creditor would not be willing to swear was just, such as a collusive 
claim gotten up between the creditor and debtor for the purpose of 
obtaining an attachment and thereby getting a preference over 
other creditors. And other instances might be given. The object 
of the statute was doubtless to have the attachment issued upon a 
bona fide indebtedness. At any rate the act requires the use of the 
word justly, and we have no authority to dispense with it. The 
farthest that a court could go would be to allow the use of a syn- 
onymous or equivalent term. 

The case of Luingoud v. Shaw, 10 Missouri, 273, is cited as hold- 
ing the contrary doctrine. The attachment law of that state is 
much less stringent than our own, and is more liberally construed in 
favor of the creditor. Besides, the indebtedness sued on is required 
to be so well described in the affidavit that if such description is 
given it amounts to an allegation of a just indebtedness. Drake on 
Attachment, pp. 672, 673, and Luingoud v. Shaw, supra. 

We prefer the rule in Maryland, where the statute uses the words 
bona fide instead of justly, and the omission of these words is held 
to vitiate the writ. Thompson v. Touson, 1 H. & McH., 504. 

The second ground for quashing the attachment was also well 
taken. The law requires the filing of a petition before an attach- 
ment can issue. This petition shows that the plaintiff has a cause 
of action upon which an attachment may issue. But he cannot sue 
upon one cause of action and obtain the attachment upon another. 
The amount of his demand, and whether due or not due, and how 
much has and how much has not matured, must appear by the plead- 
ings, and oath of the plaintiff in his attachment is not good. Mar- 
shall v. Alley, 25 Tex., 542; Cox v. Reinhardt, 41 Tex., 591; Espy 
v. Ileidenheimer, supra. Here the petition shows one amount due 
and another to fall due, and the affidavit shows that none of the 
debt has yet matured. 

A material variance between the affidavit and the petition is suf- 
ficient to vitiate the attachment. 46 Ala., 92. 
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In Alabama, where a plea in abatement is used instead of a motion 
to dissolve (Lowry v. Stowe, 7 Porter, 483), it is held that an attach- 
ment wili be abated upon such plea for a variance of the character 
mentioned. Roberts v. Burke, 6 Ala., 348. And we think that the 
game rule should obtain in our own courts. 

There is no error in the judgment and it is affirmed. 


AFFIRMED. 
[Opinion delivered April 17, 1883. 





W. M. Suannon v. C. Gray ET AL. 
(Case No. 4037.) 


1. HomesTEAD.— The heirs of the wife, who, at the time of her death, had a com- 
munity interest in homestead property, which, after her death, was abandoned by 
the husband and afterwards sold in satisfaction of a trust deed made by the hus- 
band and wife, have no interests as against the purchaser at trust sale. 

2. HomestEAD — Herrs.— The children have no interest in the homestead, as such, 
by virtue of the homestead rights of the deceased parent; following Johnson ». 
Taylor, 43 Tex., 121. 


Arrrat from Grayson. Tried below before the Ilon. Joseph 
Bledsoe. 

Appellant, as guardian of Thos. Shannon, brought this suit Feb- 
ruary 3, 1879, against James Porch, John Porch, Chambers Gray 
and 8. B. Cook, in trespass to try title, and in the event the proof 
should show his ward was only tenant in common, then for parti- 
tion, ete. 

The facts relied upon were, in substance, that at the date of the 
death of Elizabeth Shannon in 1863, the land was the homestead of 
herself and husband, Sevier Shannon, who were the parents of ap- 
pellant’s ward, and was their community property. Appellees an- 
swered that before the death of Elizabeth Shannon she and her 
husband gave a deed of trust on the land to secure Taylor, Knapp 
& Co. in the payment of a community debt. That after Elizabeth’s 
death her husband, Sevier Shannon, went into bankruptcy, and that 
by an order of the bankrupt court in the matter of his estate the 
assignee conveyed the land to Zolman Taylor, one of the firm, in 
full satisfaction of the trust debt, and that appellees claimed under 
this conveyance; that soon after his wife’s death Shannon aban- 
doned the property and did not thereafter live upon it, and that af- 


































952 SHANNON v. Gray. [Austin Term, 





Opinion of the court. 








terwards Zolman Taylor conveyed the land back to Sevier Shannon, 
who, on the same day, at the same time, conveyed it to appellee 
Cook, under whom the others claimed. The purchase heres 4 paid 
« by Cook was paid over to C. C. Binkley in satisfaction of the debt to 
Taylor, Knapp & Co. 
The cause was submitted on an agreed statement of facts, and 
judgment rendered for appellees. 


Hare & Fead, for appellant, in support of the proposition that 
the homestead right of the mother descended under the act of 1848 
to the heirs in fee, discharged of express liens created in the life- 
time of the mother, cited Reeves v. Petty, 44 Tex., 249; Horn », 
Anderson, Tex. Law Jour., No. 14, p. 208. 


Throckmorton, Brown & Bryant, for appellee. 


gen 0 agen nnn ee en a 





Warts, J. Com. Apr.—Appellant objects to the judgment be- 
cause, at the death of Mrs. Shannon in 1863, the homestead right 
vested in the minor child, and as Shannon and wife were insolvent 
the child took the fee to the land. 

In Brewer v. Wall, 23 Tex., 589, the court said: “This court has 
decided, and the constitution clearly contemplates, that the home- 
stead right of the wife does not survive after her death, so as to 
vest a homestead right in the children of the marriage. In other 
words, after the death of the wife, the husband may sell the home- 
stead, if it be his separate property, the children having no interest 
in the homestead which restricts the father’s right to sell.” While 
in Johnson v. Taylor, 43 Tex., 122, it said: “ The children have no 
interest in the homestead, as such, by virtue of the homestead rights 
of the deceased parent. If it was community property of their 
parents, they inherit the share of the deceased parent, just as they 
inherit other community property.” This doctrine is also fully ap- 
proved in the case of Grothaus v. De Lopez, 57 Tex., 670. 

These authorities answer this objection to the judgment. 

Then the child inherited the community interest of the mother, 
not, however, as a homestead, but as any other community property, 
subject to the deed of trust executed by his parents prior to the 
death of the mother. 

It is well settled that, after the death of the wife, the husband 
could have sold the property, for the purpose of paying this com- 
munity debt, without first qualifying as survivor in community. It 
is equally well settled that his administrator, if he had died, would 
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have had the right to control and administer the property for the 
purpose of paying the community debts. 

When the father went into bankruptcy, and by his schedule as- 
signed this land to the assignee, burdened with the lien, and for the 
purpose of paying the debt, the title passed to the assignee and 
thence to the purchaser by the assignee’s conveyance. This bank- 
ruptcy in its effect is but a mode of administering property for the 
purpose of paying a debt with which it is charged. The property 
had long before that time lost its homestead character by its aban- 
donment as such. John v. Battle, 58 Tex., 591. If, however, we 
should be mistaken in this view of the law, it will not be disputed 
that the sale and conveyance of the land by Shannon for the pur- 
pose of paying the community debt was an effectual bar to a recov- 
ery of the land or any part of it by appellant. Johnson v. Harrison, 
48 Tex., 257. 

There is no error in the judgment, and it ought to be affirmed. 


AFFIRMED. 
{Opinion approved April 17, 1883. ] 





J. L. Trewirr v. Sotomon BLunpEtt. 


1. STATEMENT oF Facts.— The decision in McGuire v. Newbill, 58 Tex., again re- 
ferred to and followed, which announces that no statement of facts filed in vaca- 
tion will be regarded, unless it was filed within ten days after the adjournment of 
the term, and was authorized by an order of the district court entered of record 
during the preceding term. Neither the approval of the judge in vacation, or the 
filing of written consent of counsel, made by them during term time, will answer, 
if the order be not made during the term. 


Apprat from Clay. Tried below before the Hon. F. B. Williams. 
Carleton & Morris, for appellant. 
C. Edmundson, for appellee. 


West, Assocrate Justice.— There is a statement of facts in the 
record, signed by the parties and approved by the judge. It has no 
date to it, and is filed one day after the adjournment of the court 
for the term. 

There is no order of the judge found in the record, as is required 
by law, where permission is given by the court for the statement of 
facts to be filed in vacation. R. S., art. 1379. 
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Under the district court act in force (1 Pasch. Dig., art. 1490 
previous to the enactment of the Revised Statutes, in which the law 
on this subject was carefully revised, and changed in several particu- 
lars (R. S., art. 1379), there were a few early decisions (Barnett », 
Hicks, 6 Tex., 352; McCown v. Schrimpf, 21 Tex., 22) to the effect 
that where the parties in open court, during the term, filed a written 
agreement, consenting that a statement of facts might be filed in 
vacation, that such a statement would be respected by this court. 

In Swift v. Trotti, 52 Tex., 502, this court intimated a doubt as to 
the correctness of these decisions even under the previous law, and 
in that case, in the absence of such an agreement, refused to regard 


a statement of facts filed in vacation. Under the imperative terms 
of the present law, this court has held more than once that no 
statement of facts filed in vacation will be recognized unless it is filed 
within ten days after the adjournment, and is authorized by an order 
of the district court entered of record during the preceding term. 
McGuire v. Newbill, 58 Tex., 314; Ross »v. McGowan, 57 Tex., 603. 

Neither the approval of the judge in vacation, or the filing of the 
written consent of counsel to such a course, made by them during 
term time, would now avail. 

The only error that would require notice, even if there was a 
proper statement of facts, is the one calling in question the action 
of the court in giving to the jury a special instruction contained in 
the record, asked by appellee. 

The instruction referred to does not appear to have been filed 
(R. S., art. 1320), nor is there any signature of the judge show- 
ing that it had ever been called to his attention, or that he had 
either given or refused it. KR. S., art. 1320. 

Even had he given it in charge to the jury, in the absence of 
a statement of facts, we cannot say that it was such error, under the 
circumstances, as to require a reversal of the case. 

No part of the main charge of the court contained in the record 
is assigned as error, and it seems to be a correct exposition of the 
law applicable to the case, and quite favorable to the appellant. 

The judgment of the court is warranted by the pleadings, the 
charge appears to be correct, there are no bills of exception to the 
admission or exclusion of the evidence, and there appears in the ab- 
sence of a statement of facts no error in the record. 

The judgment is therefore affirmed. 

A¥FIRMED. 


[Opinion delivered April 17, 18S3.] 
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H. & T. C. R’y Co. v. Jounw McNamara. 
(Case No. 4755.) 


1, ASSIGNMENTS OF ERROR.— Assignments of error as follows: ‘‘ The finding of the 
jury is contrary to law, and contrary to and without evidence;”’ *‘ the court erred 
in refusing to grant a new trial upon the grounds set forth in motion for new 
trial,”’ are too general and will not be considered; following R'y Co. v. Shafer, 
57 Tex., 641, and other cases. 

2. RatLROAD COMPANY — PREsUMPTION.— The law will not presume because a 
brakeman, employed as such on the top of a box car, might by inspection have 
discovered that the cross-ties on the road-bed were rotten and dangerous, that by 
continuing such employment which carried him over the road he thereby assumed 
the risk incident to his work. 

$8 Same.—Such a presumption will only be indulged against an employee in reference 
to machinery or appliances which his particular line of duty would require him to 
inspect or deal with. 

4, DamaGes.— An employee can recover for damage caused by defective machinery, 
when the employer ought to have known of the defect, and the employee did not 
know it. or have equal means of knowing. 

5. Excess!VE DAMAGES.— A brakeman on the top of a box car on a railway train, 
which was turned over on account of rotten ties on the road-bed, had his thigh 
broken and back and kidneys injured, causing him to urinate with difficulty, and 
was confined to bed with painful suffering for nine months. The broken limb 
when cured was two inches shorter than before the injury was inflicted, and he 
was permanently incapacitated for labor. Before the injury his wages were $60 
per month. Held, 


(1) The employee, having no actual knowledge of the worthless and dangerous 
road-bed, was not charged with notice of it by reason of his employment, which 
did not require or permit an inspection of it. 

(2) The company’s failure to furnish a safe road-bed on which the brakeman was 
required to discharge his duties, rendered it liable in damages. 

(3) A verdict against the company for $5,500 damages was no cause for new 
trial. 

Arrest from Grayson. Tried below before the Hon. J. R. 
Cowles. 

Suit by the plaintiff, John McNamara, to recover damages for 
personal injuries received while in the employ of defendant as 
brakeman on its road. The damages were laid at $20,000. The 
defense was contributory negligence on the part of plaintiff. Ver- 
dict and judgment for plaintiff for $5,500. 

Defendant asked the court to instruct the jury, “That it was the 
duty of the plaintiff, as brakeman in the service of the defendant, 
to have acquainted himself with the general duties of the position, 
and he assumed at his peril the risks and dangers naturally and 
usually incident to his employment as such brakeman, including 
the risks and dangers of such defects, if any, as were reasonably 
open to his ordinary inspection, under the circumstances. And if 
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the evidence shows that the plaintiff, by ordinary inspection under 
the circumstances, might have known of the defect in defendant’s 
track, if. there was any, and failed to notify defendant of the same, 
and continued in the service of defendant without objection or pro- 
test, the law would presume he assumed the risk incident to the 
employment, and he cannot recover.” This was refused. 

Plaintiff testified that he entered the employment of defendant 
in its yards in Houston in October, 1880; that the injury was occa 
sioned by the spreading of the track by reason of rotten and defect- 
ive ties, which caused the overturning of a box car in a train being 
moved on the transfer track at Houston connecting the I. & T. C. R’y 
line with that of the Texas & New Orleans R’y line. Plaintiff 
was on the car overturned, and fell with it, bre: king his leg and re- 
ceiving other injuries. He stated that he did not know of “the con- 
dition of the track up to that time, had never been over it on foot, 
had always been on top of the cars at his post of duty; that he was 
twenty-six years of age at date of injury and was earning $60 per 
month; that he had been unable to work atall since the injury. His 
left thigh was broken near the hip and his leg shortened thereby 
two inches ; his back was severely injured and his kidneys affected, 
so that he urinated with pain for a year after the hurt and with dif. 
ficulty still; his back so weakened that he could not sit straight long 
at a time; that when he sits for a time, his back pains him greatly; 
was confined for nine months under treatment; in danger of losing 
his life, and subjected to great pain and uneasiness from the inja- 
ries and the severe treatment to stretch and straighten the injured 
limb. Before injury was a stout, healthy, active man. 


RR. De Armond, for appellant. 
Woods, Wilkins & Cunningham, for appellee. 


Wie, Curer Justice.— The assignments of error relied on for 
a reversal of the judgment below are five in number. The first, 
viz., that the court erred in its instructions to the jury; the third, 
that the finding of the jury is contrary to law, and contrary to and 
without evidence; and the fifth, that the court erred in refusing to 
grant a new trial upon the grounds set forth in the motion for a new 
trial_— are too general to be considered by this court. Supreme 
Court Rule 26; Green v. Dallahan & Co., 54 Tex., 281; Railway 





Oo. v. Shafer, id., 641. 


The second assignment is sufficiently definite and complains of 
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the refusal of the court to give the only instruction asked by 
defendant. 

The theory of this charge is that if the plaintiff, by ordinary in- 
spection, might have known of the defects in defendant’s railroad 
track, and failed to notify defendant of the same, and continued in 
the service without objection or protest, the law would presume 
that he assumed the risk incident to the employment and he could 
not recover. 

To test the correctness of this charge it will be necessary to con- 
sider it in reference to the proof introduced on the trial upon the 
points to which it applies. 

The uncontradicted evidence shows that appellee was in the em- 
ployment of the railroad company as a brakeman at the time of re- 
ceiving the injury which is the cause of action in this suit. He 
was at the place where his duty as such employee required him to 
be, viz., on the top of one of the box cars of a freight train. This 
car, together with another in front of it, was thrown from the track, 
the brakeman precipitated violently to the ground, his thigh being 
thereby broken, and he receiving other injuries of a very serious 
character. The accident was caused by rotten ties, which allowed 
the rails to spread so sqon as the train struck them, and the fall of 
the two first cars of the train was the natural consequence. The 
duty of the appellant did not require him to pass over this portion 
of the track on foot, and he had never gone over it, except on top 
of the train, from which the defect of the track could not be 
seen. 

This evidence discloses very clearly that the appellee had no 
actual knowledge of the dangerous condition of the track, and that 
the defects were such as should reasonably have been known to the 
railroad company, and should have been remedied. 

The master is bound to furnish suitable machinery and appliances 
for the safe discharge of the employee’s duties, and to keep them in 
repair. Wood on Master and Servant, § 329. If he fails to perform 
his duty in this respect, he is liable to the servant for any damages 
resulting from his neglect. Imd., 344, 345. 

It is true that the servant, in entering upon the employment, as- 
sumes all its ordinary hazards, but they must be such as are patent, 
such as he actually knew, or would reasonably be presumed to 
know. G., H. & H. R. R. Co. v. Lempe, § Tex. Law Review, 117; 
Same v. Drew, 9 Tex. Law Review, 134; and T. & N. O. R. R. Co. 
v. Robinson, decided lately at Galveston. 

We have seen that appellant had no actual knowledge of the de- 
Vou. LIX— 17 
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fects in the railroad track. Does the evidence show that he was 
chargeable with presumptive knowledge of them? 

Such knowledge might be presumed against aservant in reference 
to machinery or appliances which his particular line of duty required 
him to deal with and inspect. For instance, an engineer might be 
presumed to be acquainted with the patent defects of the machinery 
that he constantly examined and operated. A brakeman might be 
charged with knowledge of the manifest deficiencies and dangers of 
the particular bolts, buffers or drawheads used by himself in coup- 
ling and uncoupling cars. But in neither case would the presumption 
extend to knowledge of misplaced rails or rotten cross-ties on the 
track over which their trains were run. 

It was no part of the business of the appellant, as is shown by the 
proof, to pass on foot over the railroad track where the defects in it 
existed. His duties kept him upon the train, and without a neglect 
of these, or an exercise of extraordinary diligence, he could not know 
the condition of the iron and the ties upon the entire route over 
which he passed. The law requires no such extraordinary vigilance 
and care of servants, nor charges them with knowledge of facts 
which they could have known only by their exercise. 

If every employee is presumed to know of defects in implements 
which he never sees, or is called upon to observe in the line of his 
duty, a case will rarely be found where the master can be made 
liable for injury done toa servant arising from defective machinery 
and appliances furnished him. The principles of law which we have 
announced are well supported by authority. 

In Hayden v. Smithfield Manuf’g Co., 29 Conn., 548, the English 
rule laid down by Baron Bramwell was adopted, that the employee 
can recover when the employer ought to have known of the defective 
machinery, and the employee did not know it or have equal means 
of knowing it. 

The same principle is embraced in the decision in Flike v. Boston 
& Albany R. R. Co., 53 N. Y., 549. See, also, Noyes v. Smith, 28 
Vermont, 59; Ryan v. Fowler, 24 N. Y., 410; Gibson v. Pacific R. 
R. Co., 46 Mo., 163. 

In the latter case the company were held liable to a brakeman for 
defects in machinery which he was constantly using, holding that 
_the railroad company should not carelessly and needlessly expose 
the brakeman to risks not necessartly resulting from his occupation, 
and which might be prevented by care and prudence on the master’s 
part. 

So in Porter v. Hannibal & St. Joseph R. R. Co., 71 Mo., 66 (a 
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case very similar to the present), though the means of knowledge 
there were much greater than here, the court held the company 
liable for damages caused by a defective track. Speaking in ref- 
erence to latent defects, of which this is held to be one, the courts 
say: “The master is chargeable with knowledge which he might 
have acquired by the exercise of due care, the same as if he actually 
possessed it; whereas the servant has the right to assume that all 
necessary examinations have been made by the master, and is not 
required either in person, or by another employed by him for the 
purpose, to examine the machinery as to fitness and sufficiency.” 
And tu the same effect is the decision of our own court in Railway 
Co. v. Dunham, 49 Tex., 181. 

For the reasons above set forth we conclude that the charge asked 
by appellant’s counsel, as applied to the proof in the case, was erro- 
neous, and the court did not err in refusing it. 

The only remaining assignment of error is that the damages ab 
lowed by the jury are excessive. 

It is only when the damages are palpably and. manifestly excess- 
ive that the verdict will be set aside by the appellateegurt. A large 
amount of discretion is necessarily left to the jury in all sueh-cases, 
and the court will not reverse even if the damages allowed are much 
greater than the court would have given under the proof. R’y Co. 
v. Randall, 50 Tex., 254; R’y Co. v. Berg, 50 Wis., 419. 

The appellee underwent much mental and physical suffering in 
consequence of the accident. He has been permanently injured in 
some respects; and whilst he was at the time a stout young man, 
capable of doing great physical labor, he is now feeble and a sufferer 
constantly from the effects of the injury. 

We cannot say that the damages are excessive, and the judgment 
is in all things affirmed. 


AFFIRMED. 
[Opinion delivered April 17, 1883.] 





Senter & Co. v. Berrie LamBeru ET AL. 
(Case No. 4773.) 


1. Venpor’'s 11eN — Reaistration.— A vendor's lien which atlaches to realty by 
virtue of the sale itself, and exists independent of any contract, verbal or written, 
between the parties stipulating for its existence, cannot in its very nature be re- 
corded, and is that character of equitable claim not contemplated by the statutes 
of registration, 
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2. Same — Purcwaser — Norice.— As against a purchaser with notice of a vendor's 
lien before sale under a judgment, which judgment constituted a legal lien on 
land, a court of equity will confine the operation of the legal lien of the judgment 
creditor to the actual interest which the judgment debtor had in the estate at the 
time such legal lien was fixed. The vendor's lien will be protected, though the 
purchaser, who had notice before his purchase at execution sale, had no actual 
notice when the judgment lien attached. 

3. VENDOR's LIEN.— There is a natural equity that land should stand charged with 
so much of the purchase money as is not paid, and that, too, without any agree- 
ment to that effect; this lien is founded on an implied trust between the vendor 
and vendee. 

4. SratuTes cONSTRUED.— Art. 2318, Revised Statutes, construed, and Grace ». 
Wade, 45 Tex., 528; Borden v. McRae, 46 Tex., 396; Ayres v. Duprey, 27 Tex., 
593; Wallace ». Campbell, 54 Tex., 90, cited. 

5. CASES REVIEWED AND FOLLOWED.— Wallace v. Campbell, 54 Tex., 90; Grimes 
e. Hobson, 46 Tex., 418; Blankenship v. Douglass, 26 Tex., 229, and Grace r. 
Wade, 45 Tex., 528, reviewed and followed. 


Appeat from Lamar. Tried below before the Hon. R. R. Gaines. 


Dudley & McDonald, for appellants, cited R. S., art. 2318; Wal- 
lace v. Campbell, 54 Tex., 87; Grace v. Wade, 45 Tex., 522. 


W. H. Johnson, for appellees. 


West, Associate Justice.—On July 15, 1881, appellee Bettie 
Lambeth filed her petition in this case against Scott Lambeth as the 
maker of a promissory note, for the recovery of the debt, and to 
enforce the vendor’s lien on two tracts of land, one of two hundred 
acres, the other of one hundred and twelve and one-half acres; and 
alleging that appellants Senter & Co. claimed the two hundred 
acre tract, and that the widow and minor children of B. P. Lam- 
beth claimed the one hundred and twelve and one-half acre tract. 
She made these parties defendants also, and claimed in her petition 
that the two tracts of land had belonged to the estate of M. Lam- 
beth, deceased; that his administrator, B. P. Lambeth, had sold 
said tracts under an order of the probate court of Lamar county to 
Scott Lambeth, who was one of the heirs and distributees of said 
estate, for the sum of $3,125; that said Scott Lambeth executed his 
note to the administrator for the amount of his bid, less the amount 
of his distributive share of the estate, and that the administrator made 
him a deed to the lands; that December 4, 1879, there remaining 
due on his note the sum of $2,204, and the administrator being 
anxious to settle up the estate, it was mutually agreed between the 
administrator, Scott Lambeth, the purchaser, and the heirs, to wit, 
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plaintiff Bettie Lambeth, Nannie A. Lambeth, Thomas A. Lambeth 
and Mrs. S. A. Hammond (the other heirs having been arranged 
with), that the administrator should surrender up Scott Lambeth’s 
note to him, and that the latter should execute to the heirs, severally 
and individually, his note for each of the heirs’ interest in such un- 
paid balance, all of which was done, the note sued on being the one 
thus executed to plaintiff. The plaintiff also made her co-heirs, 
Nannie At Lambeth, Thomas A. Lambeth and 8. A. Hammond, to 
whom like notes had been executed, parties, and prayed for judg- 
ment for her debt, foreclosure of the vendor’s lien, and adjustment 
of the rights and equities of all parties. 

About the same time that plaintiff filed her petition, Nannie A. 
Lambeth, Thomas A. Lambeth and 8. A. Hammond, joined by her 
husband, D. S. Hammond, filed in the same court their separate 
suits on the notes given to each respectively, making the same par- 
ties; and the petitions in all four cases being the same, the four 
causes were consolidated and thereafter conducted under the style 
of Bettie Lambeth e al. v. Scott Lambeth et al. By agreement of 
counsel, with the approval of the judge, all the papers of the three 
causes that were consolidated with this were left out of the tran- 
script as being useless in the decision of the case, it being, by the 
terms of the agreement, understood that the petition in this case 
should be considered the petition of all the plaintiffs. 

To the consolidated cause Senter & Co., appellants, answered, 
claiming ownership and possession of the two hundred acre tract 
under a sheriff’s deed derived through certain attachment suits 
against Scott Lambeth, embracing levies on the land and eventuat- 
ing in judgments for debt, and foreclosure of attachment liens, 
orders of sale, sale, and sheriff's deed to them for the land, claiming 
that at the time of the levy of the attachments they had no notice, 
either actual or constructive, of the existence of the debts and liens 
claimed by plaintiffs or either of them, and that, having paid over 
$500 in money at the sheriff's sale, on the faith of the purchase, 
they were bona jide purchasers, and prayed that the two hundred 
acres be held not subject to said liens as claimed by plaintiffs. 

The widow and minor children of B. P. Lambeth, answering to 
the consolidated cause, admitted the facts set up in plaintiffs’ peti- 
tion, claimed that said B. P. Lambeth, for a valuable consideration 
paid, purchased the one hundred and twelve and one-half acre tract 
from Scott Lambeth under a general warranty deed, while Scott 
Lambeth was the owner of both tracts of land, and before the rights 
of Senter & Co. attached to the two hundred acre tract, and prayed 
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that, in ordering the sale of said tracts for the payment of plaintiffs’ 
claims, the two hundred acres be first subjected. 

Senter & Co., replying to their cadefendants’ answer, opposed the 
relief claimed by them, and denied the application of the rule in- 
voked, for certain reasons set up in their replication. 

The cause was submitted to the court without a jury, and judg- 
ment was rendered for plaintiffs respectively for the debts claimed, 
foreclosing the vendor's lien on both tracts, and ordering the two 
hundred acres to be first sold and exhausting same before resorting 
to the one hundred and twelve and one-half acres. The judge filed 
his findings of the law and facts. Senter & Co., appellants, filed a 
motion for a new trial, which being overruled, they gave notice of 
appeal, assigned errors, and bring the case into the supreme court 
by appeal. 

The fourth finding of the court is that the appellants had no 
notice of the vendor’s lien of appellees until the day of sale, at 
which time, and immediately before the sale, appellees gave public 
notice through their attorneys of their lien on the land about to be 
sold. 

The sole question in the case is whether, under the admitted facts, 
the lien and rights acquired by virtue of the writ of attachment, 
judgment and sheriff’s sale are superior to those of the appellees, 
who hold the unrecorded vendor’s lien, of which appellants had 
notice at or before the sale, but of which no notice was had when 
the writ of attachment was levied or when the judgment was 
obtained. 

The evidence of the vendor's lien in this case was not recorded, 
nor was it, in the form in which it existed (being the lien springing 
by operation of law out of the transaction between the parties), 
susceptible of registration. Let us examine in this connection some 
of the adjudged cases in.which the effect of this want of registration 
has been considered. 

In Grace v. Wade, 45 Tex., 528; Borden v. McRae, 46 Tex., 396; 
Ayres v. Duprey, 27 Tex., 593; Wallace v. Campbell, 54 Tex., 90, 
and perhaps in some other cases that have escaped our observation, 
it has been held that, by force of our registration laws, a lien ac- 

ired by a judgment or the levy of an execution on the real estate 
of the debtor is superior to the legal title which had been, previous 
to the date of the lien, conveyed by him by deed toa third party, 
bat which deed had not been recorded, and of which the creditor, 
at the date his lien was fixed, did not have actual notice; and fur- 
ther, that this superiority was not affected by the fact that actual 
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notice of the unrecorded deed may have been given at or before the 
day of sale. 

In the case of Grimes v. Hobson, 46 Tex., 418, the rule is laid 
down by Mr. Justice Moore in substance as follows: That an unre 
corded deed conveying the legal title is void by reason of our regis- 
tration acts against a creditor who had acquired, in accordance 
with law, a specific lien or interest in the land in suit by the levy of 
an execution, and that the creditor, or any one else who might pur- 
chase the land at the sheriff’s sale, would get a good title as against the. 
unrecorded deed, notwithstanding the purchaser might have had 
full notice of his legal title when he purchased, provided the creditor 
had no notice prior to the fixing of his lien on the land. 

In Wallace v. Campbell, 54 Tex., 90, it is intimated that the rules 
above laid down as to a purchase by creditors are supported by 
sound reason, and, if they were not enforced, might often end in the 
sacrifice of the property and loss of the debt, to the detriment of 
both creditor and debtor. The lien, however, it must always be 
borae in mind, in considering these cases and all cases of a like 
character, prevails over the unrecorded deed, alone by force of and 
by virtue of the registration laws. 

These decisions only apply to cases where the third party to be 
affected by the unrecorded conveyance acquired thereby the legal 
title; or where his right or interest is represented by some written 
instrument, that is required or permitted by law to be recorded, and 
which he has neglected to record, and of which the judgment cred- 
itor had no actual notice at the date of the acquisition of his lien. 

This court has never held that the doctrines above announced 
applied to cases where the rights of a third party, as in this case, for 
example, claiming through or under the judgment debtor, were 
purely equitable in their character, and which were not in their nat- 
ure susceptible of registration, when actual notice of such equi- 
table title was brought home to the purchaser before the sale and 
purchase. 

In Blankenship v. Douglas, 26 Tex., 229, it was stated that a pur- 
chaser from J. J. Blankenship, who held the land in question in that 
ease in trust for David Blankenship, without any notice, and for 
value, would take the estate discharged of the equity of David 
Blankenship. 

In the same case, in remarking on the fact that though David 
Blankenship’s equity was unknown when the judgment lien of the 
ereditor, Mullins, was acquired (as in the case at bar), yet that it, 
was made known to the purchaser before the sale, it was observed 








264 Senter & Co. v. LAmBern. {Austin Term, 










—-—————__, 





| Opinion of the court. 





————» 





that if the sheriff’s sale had been consummated without any such 
notice to Mullins, or the purchaser, of the equity of David Blanken- 
ship, he then would have, perhaps, occupied the position of an or- 
dinary purchaser, and might have taken the land discharged of 
every claim whatsoever, whether arising under an unrecorded deed, Ti 
or growing out of some equity that might exist in favor of a third | 
party. 

In Grace v. Wade, supra, this court most cordially approves of 
the views of the court, as expressed in the case of Blankenship ». 
Douglas, in relation to the protection of equities that by their very 
nature and character could not be the subject of registration. The 
court in this connection uses the following strong language: “ We 
also cordially approve and reaffirm the decision in Blankenship 
v. Douglas, to the effect that a judgment lien on land extends to, 
and binds only, such estate as the debtor has when the lien at- 
taches, except as this doctrine (which is admitted to be the general 
and correct rule) is qualified by the operation of our registration 
laws, prescribing the effect of unrecorded conveyances and mert- 7 
gages upon the rights of creditors and purchasers.” 

We are of opinion, in accordance with these views, that the vend- 
or’s lien, which, as we have said, springs out of the nature and char- 
acter of the transaction between the parties, and originating and 
existing wholly independent of any contract of any kind whatever, | 
verbal or written, between the parties, is that character of equitable 
claim which is beyond the contemplation of our statutes of regis- 
tration. 

As a consequence, putting then, in this case, the effect and oper- 
ation of the registration laws on unrecorded conveyances out of 
the question, as in no way controlling the subject matter now in 
hand, we find that the lien asserted in this case on the land of the 
debtor, Lambeth, by the attaching and judgment creditor, is sub- 
. ordinate to every equity of this particular character which existed 
r against the land in the hands of the judgment debtor at the time of 

the rendition of the judgment or the levy of the attachment. 
‘In such a case, where there is actual notice given at the sale, it is 
said in Blankenship v. Douglas, that a court of chancery will pre- 
tect the equitable rights of third persons against the legal lien, and 
will limit and confine the operation of the lien of the judgment 
creditor to the actual interest which the judgment debtor has in 
the estate at the time the lien is fixed. 

In the leading case of Briscoe v. Bronaugh, 1 Tex., 333, Judge 
Wheeler, speaking of the implied lien that always in such cases ex- 
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ists in favor of the vendor, says: “ There is a natural equity that 
the land should stand charged with so much of the purchase money 
as is not paid, and that, too, without any agreement to that effect. 
It is founded on an implied trust between the vendor and vendee.” 

The purchaser is regarded, by a court of equity, as trustee of his 
vendor, holding for his use until the purchase money is paid. Flana- 
gan v. Cushman, 48 Tex., 244. 

In the very well considered case of Grace v. Wade, above cited, 
and in which all the previous decisions of the court on this subject 
are re-examined and reviewed with great care, and in which the 
case of Price v. Cole, 35 Tex., 461, is expressly overruled, the case of 
Orme v. Roberts, 33 Tex., 768, is adverted to and examined closely 
by the court, and its doctrines seemingly affirmed, or at least not in 
any manner doubted or questioned. 

In that case (Orme v. Roberts) it was held that the right set up 
by virtue of the vendor’s lien was superior to that claimed by vir- 
tue of the judgment lien. The facts show that the purchaser in 
that case, though without notice when the judgment lien attached, 
had actual notice of its existence at the time of purchase. 

In commenting on this case in Grace v. Wade, this court says, in 
substance, speaking in reference to the facts in the case of Orme v. 
Roberts: “The court, in its opinion, says that the vendor’s lien was 
not within the registration acts, and hence the other party could 
not claim under them (the registration laws), and as he purchased 
lis pendens, he could not be protected as a purchaser without no- 
tice.” 

Under the previous decisions of this court, we are therefore of 
the opinion that the purchaser in this case, having notice at the 
time of the sale of the appellee’s rights, cannot be held to be a pur- 
chaser without notice, although he in fact had no actual notice when 
the lien first attached. 

Art. 2318 of the Revised Statutes is referred to, and seems to be 
relied on. That article is as follows: “A purchaser at sale under 
execution shall be deemed to be an innocent purchaser without no- 
tice in all cases where he would be deemed to be such had the sale 
been made voluntarily by the defendant in person.” 

If the appellants had purchased directly from the judgment 
debtor, with the same notice of the existence of the vendor’s lien 
that they had when they obtained his title at the sheriff's sale, the 
result of the case under that statute would have been the same. 

They are not, under the previous decisions of this court, entitled 
to protection as innocent purchasers under our registration laws, 
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because these laws do not apply, as we have scen, to the present 
case, and hence, in the absence of such application, they hold the 
property in question subject to the superior equitable lien and de 
mand of appellees. 

The judgment is affirmed. 


[Opinion delivered April 17, 1883.] 


AFFIRMED. 





F. M. Marsmatz v. J. S. Hearn er At. 
(Case No. 3624.) 


1, LIABILITY OF TENANT FOR DAMAGES.— In the absence of statute the tenant, and 
not the landlord, is prima facie liable to third persons for damages resulting to them 
on account of injuries caused by not having the rented premises in proper repair. 
The landlord will not be responsible unless the defects which cunsed the injury ex- 


isted when the prem‘ses were leased, and then only to thoxe who are not invited 
t 


guests of the tenant when the injury was inflcted. Invited guests of the tenant 
must seck their remedy against him, and not his landlord, for injury caused by de- 
fective repair of the leased premises. 


Appgeat from Collin. Tried below before the Ilon. Joseph 
Bledsoe. 

Appellant brought this suit against J. S. Heard and Emerson, to 
recover damages on account of personal injuries received from a fall 
caused by a defective passage way leading from the second story of 
one building to the second story of another. Heard owned a two- 
story business house, and the Emersons owned a like house near to but 
not adjoining it. It was alleged that there was a front awning or 
gallery to each on a level with the second floor; that there was a 
passage way between the two galleries which constituted the usual 
and customary means of ingress and egress to the rooms on the 
second floor of the Heards’ house; that the rooms in the second 
story of each of the buildings were rented to different parties 
for bed rooms and offices; that one White occupicd a room on the 
second floor of the house belonging to the Heards, as a bed room 
and office, and that appellant, having business with White, was on 
his way to the room to see him, when the passage way gave way 
and precipitated him to the ground, seriously injuring his foot and 
leg. It was also alleged that the passage way was defective and did 
not have sulffivient support; that this defect was well known to the 
appellees prior to the time of the accident, but that they had failed 
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to repair the same, and had failed to give notice of the dangerous 
condition of the way. 

Appellees demurred to the petition, demurrer sustained and judg- 
ment rendered dismissing the suit. 


Rk. C. White, for appellant, cited Wharton on Neg., secs. 826, 827, 
830. 


I?. De Armand, for appellee. 


Warts, J. Com. App. — It appears from the allegations of appel- 
lant’s petition and amendments that he was not on the passage way 
at the invitation, either expressed or implied, of the appellees, or 
either of them; but that he was there of his own accord to sez a 
tenant occupying one of the rooms in the second story of the store- 
house of the Heards. These rooms upon the second floor were 
rented to different persons as bed rooms and offices, while the 
Hleards occupied the first story as a store for the sale of merchan- 
dise. 

Nor does it appear from the allegations of the petition and 
amendments that the defects in the passage way existed at the time 
the rooms in the second story of the houses were leased. There is 
no allegation to the effect that the appellees had contracted with 
their tenants occupying the rooms in the second story of the build- 
ing to keep this passage way or the leased premises in repair. 

At common law the occupant, and not the owner, is bound, as to 
the public, to keep the premises in such repair that they may be 
afely visited by the public. And the occupant is prima facie 
liable to third persons for damages accruing to them from de- - 
fects in the leased premises. Thompson on Negligence, vol. 1, page 
317 and note 5. And it is well settled that to give the party in- 
jured a right of action for damages arising from defects in rented 
premises against the owner, he must show that such defects existed 
at the time the premises were leased. Staple v. Spring, 10 Mass., 
72; Durant v. Palmer, 29 N. J. Law, 544; Irvine v. Wood, 51 N. Y., 
228. 

It is said in Shearman & Redfield on Negligence, § 503, p. 578, 
“The liability of the landlord, however, exists only in favor of per- 
sons who stand strictly upon the rights as strangers. Those who 
claim upon the ground that they were invited into a dangerous 
place must seek their remedy against the person who invited them. 
If they are the guests of the tenant, he,and not the landlord, is the 
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person from whom they must seek redress for injuries caused by 
defects in the premises.” 
We conclude that the court did not err in sustaining the demurrer 
to appellant’s petition and in dismissing the case. 
Therefore the judgment ought to be affirmed. 
AFFIRMED. 
[Opinion approved April 17, 1883.] 





Tue Crry Nationat Bank v. J. M. Curr & Co. 


(Case No. 4748.) 


1. ATTACHMENT BOND.— The individual stockholder in an incorporated company may 
be a surety on an attachment bond for the company; were it otherwise the objec- 
tion could not be made avaiiable on a motion to quash. 

2 LrEvy, AND SHERIFF'S RETURN.— The sheriff's return on a writ of attachment, 
which recited that the writ was levied on land designated by the return which was 
“‘ pointed out as the property of J. M. Cupp & Co. (the defendants in attachment) 
by Frank Ball,” is sufficient, whether Ball was a party to the proceeding in attach- 
ment or not. The return was equivalent to a statement that the officer levied on 
the land as the property of the defendant. 

3. CasE piscussED.— Meuley v. Zeigler, 23 Tex., 88, discussed and distinguished. 

4, ATTACHMENT — ReturN OF writ.— A writ of attachment levied, and return in-- 
dorsed February 12, 1882, but not really filed in the proper clerk's office until Jan- 
uary 2, 1883, after a term of the court had passed, was not on account of the 
delay vitiated as to the attaching creditor. The lien acquired by the levy was not 
lost, there being no intervening rights. 


Appeat from Tarrant. Tried below before the Hon. A. J. Hood. 

Suit brought by appellant against the firm of J. M. Cupp & Co., 
on two promissory notes executed by the said firm to appellant, and 
amounting in the aggregate to about the sum of $2,700. An original 
attachment to Mitchell county came to the hands of the sheriff of 
that county on the 12th day of February, 1882, and was by him 
executed on the same day by levying on a stock of merchandise and 
also town lots Nos. 16 and 17, block 41, in the town of Colorado, 
Mitchell county, Texas, “ pointed out as the property of J. M. Cupp 
& Co. by Frank Ball.” The writ of attachment, as appears from 
the clerk’s indorsement, was filed in court January 2, 1883. 

The defendants filed a general demurrer, a general denial, and 
also motions to quash the writ of attachment; the first motion, filed 
May 8, 1882, setting up certain supposed defects in the attachment 
bond as ground for quashing, which are indicated in the opinion, 
and the second motion, filed January 5, 1883, directed against the 
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Mitchell county attachment, and asking that the same be quashed 
because the writ was issued in February, 1882, and returnable to 
the May term, 1882, but was not returned to court until long 
after the return day thereof, to wit, “on the 2d day of January, 
1883,” and further asking that the writ be quashed because the de- 
fendant Caleb Cupp had died since the issuance and levy of the 
same, and his death had been duly suggested and proven. 

The court rendered judgment for the plaintiff for the amount of 
the note sued on, with interest and custs, but refused to foreclose the 
attachment lien of plaintiff on the real estate levied on under the 
attachment to Mitchell county, because, as the court stated in its 
findings, if the plaintiff acquired any lien on the land by virtue of 
the levy, then that “the laches of the plaintiff in not having the writ 
returned to this court for the time shown, thereby the plaintiff 
waived its right to any lien on the property.” 


Ball & MeCari, on sufficiency of return of levy, cited R. S., art. 
177; Hill » Cunningham, 25 Tex., 31; Stoddart v. McMahan, 35 
Tex., 267-8; Sayles’ New Treatise, p. 401; Drake on Attachment, 
213-216, 237, 239; Lucas v. Godwin, 6 Ala., 831; Bannister v. Hig- 
ginson, 15 Me., 73; Herman on Ex., p. 385, sec. 238. 

On the lien of the attachment, they cited R. §S., arts. 167, 176, 
2291; Stoddart ». McMahan, 35 Tex., 267; Hancock v. Henderson 
et al., 45 Tex., 479; Vaughan v. Warnell, 28 Tex., 122; Under- 
wood v. Russell, 4 Tex., 178; Sayles’ New- Treatise, p. 401; Drake 
on Attachment, sees. 122, 213, 204, note; Crocker on Sheriffs, p. 27; 
Herman on Executions, sec. 169, p. 377; sec. 233, pp. 398, 396 and 
authorities there cited; 12 Cal., 133; 4 Wend., 462; 6 Cal., 277; 
3 Bush (Ky.), 127; 11 Cal. 239; 1 Hill (N. Y.), 205; 1 Wend. 
(N. Y.), 289; Reed « Perkins, 14 Ala., 231; 13 Pick., 477; Ban- 
croft v. Sinclair, 12 Rich. (S. C.), 617. 


Hogsett & Greene, for appellee, on the levy, cited Meuley v. Zeig- 
ler, 23 Tex., 90-92; 3 Mon. (Ky.), 293; 3 Yerg., 362; 3 R. L, 86; 
3 G. Greene (Iowa), 387; 10 Wall. (U. 8.), 317; R. S., art. 176; 
Drake on Attachment, secs. 204, 210; 24 Pick., 8; 6 Cush., 242; 
14 Gray, 141; 118 Mass., 74; 4 Dutcher, 201; 5 Dutcher, 426; 
Crocker on Sheriffs, sec. 40; 19 III, 440. 

On the incompetency of the surety, they cited U. S. R. S., 
$$ 5146, 5150, 5151; 8 Wall, 505; Hawthorne v. Calef, 2 Wall., 
22, 23; 1 Comst., 47-49; 24 Barb., 87; 7 Barb., 279; Pothier on 
Ob., vol. 1, star p. 383, top p. 314; Wait’s Act. & Def., vol. 5, 
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p- 185; Add. on Con., vol. 4, p. 119, see. 1111, definition of word 
“surety;” Brown L. D., and Webster; 47 Tex., 49, 90, 216; 4 
Tex., 287. 


Wii, Carer Justice.— The fact that the attachment bond given 
by the appellant was signed as surety by a stockholder in the bank, 
if a defect at all, was not such as could be reached by a motion to 
quash the attachment. None but an intrinsic defect, or one which 
appears on the face of the bond, can be reached by a motion to 
quash; and an objection to an extrinsic defect, or one which must 
be sustained or rebutted by evidence a//unde, must be taken by plea. 
Wright v. Smith, 19 Tex., 297; Messner v. Hutchins, 17 Tex., 597; 
Hill v. Cunningham, 25 Tex., 25. 

But admitting that the objection was taken in a proper manner, 
it was not tenable. The individual members of an incorporated 
company are entirely distinct from the artificial body endowed 
with corporate powers. Henderson v. R. R. Co., 17 Tex., 5738. 
Such member is considered a stranger to the artificial body created 
by the act of incorporation. Id. He may sue it or be sued by it, and 
no reason can be perceived why he may not become surety for it. 
The fact that a member of a national banking association is liable 
ultimately for its debts to a certain extent does not alter the case. 
Stockholders of any corporation are liable for its debts to the 
amount of their unpaid subscriptions to stock, and by our statute 
they are liable to a still greater extent. By the national banking 
act their liability is somewhat enlarged, but the principle is not 
changed. They do not become partners, but are still only members 
of a corporation, with the same right to maintain actions against it, 
or to become surety for it, as in the case of any other artificial body. 

Nor do we think there is anything in the objection raised to the 
return of the sheriff upon the attachment, viz., that it was levied 
upon a block of land pointed out as the property of J. M. Cupp & 
Co. by Frank Ball. The property was pointed out to the sheriff as 
belonging to the defendants, and by making a levy upon it, he ap- 
proved the designation thus made as correct, and became responsi- 
ble for the consequences of the levy. It made no difference whether 
or not Ball was a person who had authority to poimt out the prop- 
erty for levy. If the sheriff acted upon Ball’s suggestion, he, in ef- 
fect, adopted it, and the return was equivalent to a statement that 
he levied on the land as the property of the defendants. 

There is no analogy between this case and that of Meuley v. Zeig- 
ler, 23 Tex., 88. In that case the return did not state where the prop- 
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erty levied on was situated. Neither the town, county or state of its 
locality was given. In this it is stated to be “in the town of Colo- 
rado, Mitchell county, Texas” —as clear a description as could be 
given. In that return nothing is said as to its being the property of 
any one, or levied on as the property of any one, or pointed out as 
the property of any one. In this it was pointed out as the prop- 
erty of the parties against whom the attachment was issued. In 
that case the question was between the attaching creditor and a third 
party who had bought from the defendant; in this the controversy 
is with the defendant in attachment himself. The court held the 
return bad, as against a purchaser without actual notice of all 
the proceedings. He was not of course chargeable with implied 
notice of where the land so imperfectly described in the return was 
situated. We can see no reason for any greater certainty than is 
found in the present return as between the plaintiff and defendant 
in attachment. 
| It is further urged by appellee that the writ of attachment issued 
to Mitchell county was properly dissolved because the writ, together 
with the sheriff's return, were filed in court at too late a day. This 
writ of attachment was executed on the 12th of February, 1882, 
and the return indorsed on the writ as of that day; but the process 
itself, with the return indorsed, although returnable to the next May 
term of the court, was not ‘filed in the clerk’s office till the 2d of 
January, 1883. There seems to be no proof besides the mere dates 
of these proceedings that the plaintiffs or their attorneys were guilty 
of any neglect in f iiling to file the writ in court at the proper time. 
The lien was acquired by the levy of the attachment, and in order 
to preserve and enforce it by a judgment and execution, it was per- 
haps necessary that a return of the levy and seizure of the property 
should be made to the proper court. This return would bring to 
the knowledge of the court the fact that the writ had been lawfully 
executed, and inform it as to what property had been seized under 
it. A return showing these facts was indorsed on the writ, and 
everything was complete under the statute down to that time. It 
may be admitted that, until the writ was lodged in court with 
the return indorsed upon it, no judgment could be entered up fore- 
closing the lien. Yet this would result, not from the fact that the 
lien was lost for want of the presence of the process in court, but 
for want of evidence brought to the court’s notice that it had been 
properly executed. Had the court proceeded to foreclose the lien 
. without proof made in this way, probably the judgment might have 
| been erroneous. But such was not the case. No action of this sort 
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was taken until after the writ was filed, nor was any suggestion 
made to the court by appellee previous to that time as to the failure 
to lodge the writ in the clerk's office. At the time the judgment 
was rendered, every fact necessary for the court to know in order to 
foreclose the appellant’s lien was apparent to it from the face of the 
proceedings themselves, and it should have given the plaintiff the 
benefit of these proceedings by foreclosing the lien. 

We are referred to Massachusetts decisions wherein it is held that 
a return of the writ into court is necessary to preserve the lien. 
That may be true, and these decisions not clash with our views above 
expressed. In this case a return was made and filed in court, though 
later than the law required. Moreover, all those cases were suits 
brought against a sheriff for trespass in seizing property under the 
attachment, and the questions did not arise between the attaching 
creditor and debtor on motion to dissolve. The courts might well 
hold that a sheriff could not justify under process which he failed 
to return or returned too late, and yet hold the attachment not viti- 
ated thereby as to the attaching creditor. For in the former case 
the sheriff would be prohibited from deriving any benefit from his 
own laches, whilst in the latter the creditor would nut be allowed to 
suffer from the neglect of the officer. See Wilder v. Holden, 24 
Pick., 8; Williams v. Babbitt, 14 Gray, 141; Paine v. Farr, 118 
Mass., 74. 

The courts of Alabama and California have held in accordance 
with our views in cases where the question has arisen between the 
attaching creditor and the defendant in attachment, and we think 
their opinion well supported by reason. Reed v. Perkins, 14 Ala., 
231; Ritter v. Scannell, 11 Cal., 238. 

In South Carolina the court has gone further, and held that the 


. attachment lien was not lost in favor of the plaintiff for such a delay 


in returning the writ, although between the time of the levying and 
returning the writ other creditors had sued out attachments and had 
them levied on the same property, and the question was between 
the original plaintiffs in attachment and these subsequent creditors. 
Bancroft, Lemon & Co. v. Daniel Sinclair, 12 Rich. Law, 617. 

It is not necessary for us to extend the rule so far in this case, as 
the rights of no third parties accrued between the levy and the re- 
turn of the attachment. 

We think, however, that under the facts as disclosed by the rec- 
ord, the judge below should have overruled the motion to quash the 
attachment and given judgment foreclosing the lien upon the prop- 
erty seized under the writ of attachment. 
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The judgment will be reversed and reformed so that it may ad- 
judge a recovery of the amount sued for by the plaintiffs below and 
foreclose the lien upon the real estate attached in Mitchell county, 
and an execution for any balance due plaintiffs after the proceeds of 
the sale of said attached property shall have been exhausted. 


REVERSED AND REFORMED, 
[Opinion delivered April 20, 1883.] 





Ex Parre Wurriow. 
(Case No. 4754.) 


1. Jurtsprctron.— The legisiature has no power to add to or withdraw from the 
jurisdiction of district courts, except when expressly conferred by the constitution, 
as in sec. 22, art. V, of that instrument. 

2. CASES CITED AND FOLLOWED.— Ex parte Towles, 48 Tex., 414, and Williamson 
v. Lane, 52 Tex., 343, cited and approved. 

3. CONTESTED ELECTION.— The district court has no jurisdiction to consider and 
revise on the protest of a citizen against the action of the county judge in declar- 
ing the result of an election to locate the county seat on the organization of anew 
county. 


Arrrat from Wichita. Tried below before the Hon. B. F, 
Williams. 

An ex parte proceeding begun by A. G. Whitlow in the district 
court on the 30th of December, 1882, under section 10, chapter 76, 
acts 1879, regulating the removal and location of county seats; pro- 
testing against the result of an election, held in Wichita county on 
7th November, 1882, as declared by the county judge in his official 
count on the 22d of December, 1882. The declaration of the result 
of the election, as certified by the county judge, showed no place in 
nomination and voted for, as the permanent location of county seat, 
to have received a majority of votes cast. 

The object of the protest was to contest the validity of certain 
votes cast, in certain precincts, on the ground of illegality, and to 
exclude the same in the counting of votes, as against one of the 
places in nomination for county seat, and to add one other vote 
claimed to have been illegally excluded by the managers of the: 
election in precinct No. 4, as having been voted for “state school' 
section No. 2,” one of the places in nomination for county-seat. 

The court dismissed the protest for want of jurisdiction, 

Vou. LIX— 18 
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Wm. W. Flood, for appellant, cited Const., art. IX, sec. 2; Acts 
1879, ch. 76, p. 84, sec. 10; 42 Tex., 349. Dissenting opinion of 
Justice Gould in Ex parte Towles, 48 Tex., 414. 


Srayron, AssoctatE Justice.—In the case of Zz parte Towles, 48 
Tex., 414, it was in effect decided that the constitution did not con- 
fer jurisdiction upon the district court in cases of this character, 
- and that the legislature had no power to change the jurisdiction 
given by the constitution, unless the power to make such change 
was given to the legislature by the constitution itself. 

In that case the matter was sought to be tried in the district 
court upon appeal from a county court, and although the act of the 
legislature then in force provided for such appeal, yet it was held 
that an appeal would not lie. 

If the legislature had no power to confer such an appellate jurisdic- 
tion upon the district court, the constitution not having confided 
such appellate jurisdiction to some other tribunal, the legislature 
would be equally impotent to confer an original jurisdiction over 
the matter upon that court. 

The constitution does not expressly prohibit the legislature from 
conferring either appellate or original jurisdiction upon the district 
courts, which is not given by the constitution itself; but it must be 
presumed that the constitution conferred upon each court created by 
it all the jurisdiction which it may have intended it should exercise, 
and that the legislature has no power to add to, or withdraw there- 
from, except as such power is + gerd conferred by the constitution 
upon the legislature, as in sec. 22, art. V. 

If any such general power had been conceived to exist in the 
legislature, the section of the constitution referred to would have 
been wholly unnecessary. 

In the more recent case of Williamson v. Lane, 52 Tex., 343, 
which was a case arising under the act of July 29, 1876, by which 
in terms original jurisdiction was attempted to be conferred upon 
the district courts to entertain proceedings to contest the result of 
an election, it was again held that jurisdiction did not exist in this 
court to revise upon appeal the judgment of the district court. 

The act attempted to confer jurisdiction upon this court in such 
. cases as well as upon the district courts, and whether it was held 
that this court had no jurisdiction because the district court had 
none, under the constitution, or because it was not within the power 
of the legislature to confer upon this court an appellate jurisdiction 
which the constitution had not conferred, is unimportant; for the 
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power of the legislature, if such power could exist, would be just as 
ample to confer upon this court a jurisdiction which the constitution 
had not conferred as to confer such jurisdiction upon the district 
courts. 

The difference between an action to contest the result of an elec- 
tion (which the present is purely) and an action by a person to re- 
cover an office which has value sufficient to confer jurisdiction upon 
the courts, under the grants of power contained in the constitution, 
has been clearly pointed out in the cases referred to, and in others, 
and we desire to be understood as expressing an opinion upon the 
case before us, which is of the first class, and upon none other. 

It is not believed that by section 2, art. LX, of the constitution, it 
was intended to empower the legislature to change the jurisdiction 
of such courts as the constitution created, and of which it clearly 
defined the jurisdiction; but if this were not so, it could not change 
the result of this case; for that section relates to the removal of 
county seats once established, and not to the location of a county 
seat upon the organization of a new county. 

Following the cases referred to, and others, the court below did 
not err in dismissing the protest for want of jurisdiction, and the 
judgment is affirmed. 


AFFIRMED. 
[Opinion delivered April 20, 1883.] 





P. H. CrarK v. Ex: Smirn. 
(Case No. 4244.) 


1. Lrmrration — Pre-EmMpTion.— Neither the three or five years’ statute of limita- 
tions can avail a pre-emption claimant whose pre-emption claim is of land already 
held by a private individual under patent, or location and survey, which would en- 
title him to a patent; following Sutton ». Carabajal, 26 Tex., 500, and Buford ». 
Bostwick, 58 Tex., 63. 

2. UNcoNDITIONAL HEADRIGHT CERTIFICATE.— An unconditional headright cer- 

tificate for six hundred and forty acres of Jand was filed in the office of a district 

surveyor May 12, 1858; located July 5, 1858; the field notes of its survey recorded 
in the proper surveyor’s office July 5, 1858; filed in the general land office August 

12, 1858, and patent issued thereon June 18, 1874. There was no evidence that 

the conditional certificate was in the general land office, but the unconditional cer- 

tificate showed by its recitals that it was issued by the board of land comnaiss:oners 
upon sufficient proof. There was no action of the commissioner of claims approv- 
ing or disappreving the unconditional certificate. Held, 

(1) Though the conditional certificate was not in the general land office when 
patent issued, yet, after so great a lapse of time, it will be conclusively presumed 
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that the “ sufficient proof ’’ referred to in the body of the unconditional certificate 
was made; that it was such as was required by art. 4310, Pasch. Dig., and that it 
dispensed, under the circumstances, with further proof that the unconditional cer- 
tificate was actually in the general land office; following Hanrick v. Jackson, 55 
Tex., 32; Gullett ». O'Connor, 54 Tex., 416; Todd v. Fisher & Miller, 26 Tex., 240, 
and other cases. 

(2) Even if this was not sufficient to establish the legality of the certificate, it 
was rendered good by section 1 of the act of December 15, 1859, providing for 
the issuance of patents. 

(5) This case distinguished from Durrett ». Crosby, 28 Tex., 688. 

3. Pre-EMPTOR — Rents.— Land held by virtue of the location and survey of such a 
certificate was settled on and improved by one who attempted to establish thereon 
his pre-emption. In a suit against him by one having title under the certificate, 
held, 

(1) That to defeat plaintiff's ciaim for rent it was not only necessary to show 
that defendant had paid all taxes due, but it must also be shown affirmatively by 
proof that the plaintiff had failed to pay the taxes; citing Pope v. Davenport, 52 
Tex., 221, and Miller v. Brownson, 50 Tex., 597. 


Appeat from Tarrant. Tried below before the Hon. A. J. Hood. 

Trespass to try title, and for rents and profits, brought by appel- 
lee’s intestate, July 25, 1877, for the W. L. Mann six hundred and 
forty acre headright survey. Appellant answered, disclaiming all 
title and possession of Mann’s survey, except one hundred and sixty 
acres known as the P. H. Clark pre-emption survey, and set up a 
claim by virtue of his settlement thereon and pre-emption thereof 
as required by law in January, 1871, claiming that he had continuous 
possession from that time, as a homestead, and had fulfilled all the 
requirements of the law to entitle him to a patent. He also pleaded 
the general issue and general denial, and prayed for the removal of 
cloud from title. 

Plaintiff Smith died; Stephen Terry, as administrator of the es- 
tate, was made party plaintiff. 

Appellant filed his fourth amended original answer, revoking his 
former disclaimer, so far as respects that portion of the W. L. Mann 
survey covered by the Hedley Smith pre-emption survey of one hun- 
dred and sixty acres, and set up title in himself thereto by deed of 
conveyance from Smith and wife, of date 29th of June, 1878, claim- 
ing that Smith had legally pre-empted the same as a homestead on 
1st September, 1871, and had fulfilled all requirements of the law to 
entitle him to a patent thereto; disclaiming all title and possession 
to said W. L. Mann’s survey except Clark and Smith’s pre-emption 
surveys thereon. In the last amended original answer he pleaded 
the same issues as in his former answers, and the statute of limita- 
tions of three and five years; set up various causes of nullity to 
plaintiff's intestate’s title, and suggested improvements in good faith. 
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The objections urged in the answer to plaintiffs title were as 
follows: 

1. Because the conditional certificate No. 165, on which the un- 
conditional certificate No. 8 was issued, was never recommended as 
valid by any board of land commissioners. 

2. Because the conditional certificate No. 165 was never sent up 
to or filed in the general land office, nor was any affidavit sent up 
to or filed in that office showing why the conditional certificate was 
not sent up to or filed in that office. 

3. Because the names of the witnesses by whom proof (if any) 
was made by W. L. Mann as to his residence, citizenship, etc., as re- 
quired by law, were not sent up with the report of the commission- 
ers Who pretended to issue the unconditional certificate No. 8 to W. L. 
Mann, nor at any other time, nor did the report of the clerk of the 
board of land commissioners of Tyler county, when the certificate 
No. 8 purported to have been issued, state any time when W. L. 
Mann emigrated to Texas. 

4. Because the unconditional certificate issued to W. L. Mann was 
not presented to the commissioner of claims (or to any other officer 


authorized to approve it) for registry and approval prior to Septem- . 


ber 1, 1858, nor was it approved at any time prior to the issuing of 
patent. 

5. Because, when the unconditional certificate issued to Mann 
was presented to the commissioner of claims for registry and ap- 
proval on the Ist of February, 1859, it was not approved by the 
commissioner, but was by him suspended. 

6. Because the unconditional certificate was never filed in the 
office of the surveyor of Tarrant county, nor was it ever filed in 
the general land office of the state of Texas, as required by law. 

7. Because the unconditional certificate was withdrawn from the 
general land office, if ever properly filed there, on the Ist day of 
February, 1859, and was not withdrawn or refiled in that office until 
June 18, 1874. 

Waiving a jury the parties went to trial. Judgment by the court 
for appellee as administrator against appellant, for all the land, bal- 
ancing rents against improvements. 

The W. L. Mann unconditional headright certificate No. 8, for six 
hundred and forty acres of land, was located on lands here in con- 
troversy July 5, 1858, was filed in the office of the surveyor of the 
Denton land district May 12, 1858, and in the general land office at 
Austin August 12, 1858. The field notes of said survey lying in 
Tarrant county, Texas, were recorded in the office of the surveyor of 
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the Denton land district July 5, 1858, in location book H, page 
214, and sent up to and filed in the general land office at Austin 
January 19, 1859. There was no proof that the certificate was ever 
out of the general land office after the date of its filing therein, ex- 
cept the indorsement on its face made by Edward Clark, commis- 
sioner of claims. Patent was issued on the W. L. Mann survey to 
George W. Harnage, assignee of Mann, on the 18th of June, 1874. 
Plaintiff introduced in ev ‘idence a regular chain of title by descent 
and by mesne conveyances from Har nage to his intestate. Clark 
entered as pre-emptor on the Ist day of January, 1871, and Hedley 
Smith entered as pre-emptor the Ist of September, 1871. Each of 
them made their pre-emption affidavit and designation, had the 
lands surveyed and field notes recorded in the office of county sur- 
veyor, and sent up to and filed in the general land office, with pre- 
emption affidavit, as the law required. Each paid office fees, resided 
on the land for three years, made final proof, tendered fees and de- 
manded patent. No patent issued because their surveys were in 
conflict with the W. L. Mann survey. 


J. W. Thompson, B. C. Barclay and Oliver 8. Kennedy, for ap- 
pellant, cited, on limitation, Pasch. Dig., secs. 4622, 5303; Buford 
v. Gray, 51 Tex., 335; Spier v. Laman, 27 Tex., 216; Erhard ». 
Hearne, 47 Tex., 479; Galan v. Goliad, 32 tex., 788; Pearson »v. 
Burditt, 26 Tex., 172; Smith v. Power, 23 Tex., 39; Marsh v. Weir, 
21 Tex., 109. 

On the right to pre-empt, Spier v. Laman, 27 Tex., 215; Craven 
v. Brooke, 17 Tex., 268. 

On the right to allowance for improvements, Pasch. Dig., sec. 
5306. 

On the invalidity of the certificate, Pasch. Dig., secs. 4178-4309; 
Commissioner v. Riley, 3 Tex., 239; Peck v. Moody, 23 Tex., 
93; Hamilton v. Avery, 20 Tex., 612; Foster v. Wells, 4 Tex., 103; 
House v. Talbot, 51 Tex. 462; Barrett v. Kelley, 31 Tex., 480; 
Glasscock v. Nelson, 26 T x., 152; Brown v. Guthrie, 27 Tex., 
611; Smith »v. Hampton, 13 Tex., 462; Dikes v. Miller, 24 Tex., 
424; Story’s Kq., secs. 64a, 529, 1520, and note. 


Hanna & Hogsett, for appellee, cited Pasch. Dig., art. 4622; Sut- 
ton v. Carabajal, 26 Tex., 499; Marsh v. Weir, 21 Tex., 109; William- 
son v. Simpson, 16 Tex., 444; Smith v. Power, 23 Tex., 29; Kilpatrick 
v. Sisneros, 23 Tex., 135. 

On pre-emption claim, Pasch. Dig., arts. 4623, 4977; Wofford ». 
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McKinna, 23 Tex., 42-46; Cravens v. Brooke, 17 Tex., 274; Jen- 

nings v. De Cordova, 20 Tex., 513; Spier v. Laman, 27 Tex., 215. 
In support of title, Pasch. Dig., arts. 1111, 1112, 1148, 4287; 

Peck v. Moody, 23 Tex., 93; Pope v. Davenport, 52 Tex., 221. 


West, Associate Justicr.— The appellant, under the previous 
decisions of this court, could not, under his pre-emption claim, avail 
himself of the three years or five years’ statute of limitation. No 
right of pre-emption could be acquired in land already held by a 
private individual under a patent, or a location and survey upon 
which he was by law entitled to a patent. Such pre-emption right 
can only attach to an actual occupation, in accordance with the 
provisions of law, of vacant land belonging to the state, and subject 
to pre-emption. Sutton v. Carabajal, 26 Tex., 500; Buford v. Bost- 
wick, 58 Tex., 63. 

The previous location and survey made by virtue of the W. L. 
Mann certificate was legal and proper. The certificate was in the 
surveyor’s hands when the location and survey was made, and was 
duly returned to the land office, and there remained, except during 
the short period of time in which it was, no doubt, by the authority 
and under the direction of the commissioner of the general land 
oftice, filed in the office of the commissioner of claims, for examina- 
tion and approval. 

We do not think any of the many objections to the validity of 
the original certificate issued to Mann, or to the survey or patent 
issued by virtue of it, are well taken. 

Though the conditional certificate was not in the general land 
office (1 vol. Pasch. Dig., art. 4309), yet the recitals in the body of 
the unconditional certificate show that it was really issued by the 
board of land commissioners on sufficient proof. This proof, after 
such a lapse of time, we must conclusively presume was that of the 
two credible witnesses required by law, and complied sufficiently 
with the provisions of art. 4310, vol. 1, Pasch. Dig., p. 717, and 
dispensed, under the circumstances, with the necessity of the further 
proof that the conditional certificate was actually in the general 
land office. These views are well sustained by authority. Han- 
rick vw. Jackson, 55 Tex., 32; Gullett ». O’Connor, 54 Tex., 416; 
Johnson v. Eldridge,#49 Tex., 507; O’Neal v. Manning, 48 Tex., 
407; Todd wv. Fisher & Miller, 26 Tex., 240. 

Were this not sufficient (as we feel sure.that it is) to establish the 
genuineness and legality of the certificate in question, we are of 
opinion that it is rendered good by the first section of the act of 
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December 15, 1859, providing for the issuance of patents on all 
genuine headright certificates not previously presented to the com- 
missioner of claims for approval. ‘1 vol. Pasch. Dig., art. 1148. 

It is true that the record shows that this headright claim was 
presented to the commissioner of claims for approval, but as he 
neither approved or disapproved of it, by this act it was placed 
practically on the same footing as other genuine headrigbt claims 
that had not been passed on “by him. This presents an entirely 
different case from that of Durrett v. Crosby, 28 Tex., 688. In that 
case the certificate had been disapproved by the commissioner of 
claims, and the petition prayed for a writ of mandamus against the 
general land office. 

The law provides that all genuine headright certificates, like the 
one under consideration, that have been legally issued and properly re- 
ported to the proper officers, shall be recognized, and patents be issued 
on them. In this case the patent was lawfully issued, and vested 
the fee to the land in suit in the patentee, under whom the appellee 
holds. 

The district court also decided that the use and occupation of the 
land was equal in value to the improvements, and therefore allowed 
appellant nothing for them. To this decision he objects, because it 
was proved that appellant paid all the taxes due on the land in suit, 
regularly, and there was no proof made by appellee that he paid 
any taxes. 

On this subject this court has held that, in order to defeat the 
plaintiff's claim for rent by proof of the plaintiff's failure to pay 
taxes, the defendant must not only show that he has actually paid 
all taxes, but also show affirmatively by proof that the plaintiff has 
failed to pay them. 


The mere absence from the record of all evidence whatever on the 
question as to whether the appellee paid the taxes on the land in 
question, or not, does not afford the slightest presumption in law 
that he has not in fact paid all the taxes regularly. Pope v. Daven- 
port, 52 Tex., 221; Miller v. Brownson, 50 Tex., 597. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
{Opinion delivered April 20, 1883.] 
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Dunnenspaum & Frirepianper v. Scuram & Co. 
(Case No. 4841.) 


1. ArracuMENtT.— Hopkins v. Nichols, 22 Tex., 206, and other cases which hold that 
an affidavit for attachment which embraces more thar one distinct statutory 
ground, set out in the alternative, is not sufficient to authorize the issuance of the 
writ, followed. Any ambiguity in the oath for attachmeng as to which distinct 
ground for this summary process is relied on, will be fatal. Distinguished from 
blum v. Davis, 56 Tex., 427, where an oath in the alternative, embracing different 
phases of the one distinct statutory ground for the writ, was permitted. 

2. Same.— This case distinguished also trom Klenk v. Schwalm, 19 Wis., 124, and Par- 
sons v. Stockbridge, 42 Ind., 121. 

3. Same.— Under the statute which makes the fact that a debtor has disposed in whole 
or in part of his property with intent to defraud, etc., one ground for attachment, 
and which makes the fact that “he is about to dispose of his property with intent 
to defraud,” ete., another and different ground, an affidavit which states them con- 
junctively as co-existing facts, is bad, for the affidavit must on its face, as to one or 
the other ground, be untrue. 

4. Same — Practice.— Though an affidavit for attachment may be bad for uncer- 
tainty, yet if there be another affidavit verifying the allegations in the petition 
for the writ, and the allegation as to the cause for attachment be distinct, specific 
and sufficient as to the existence of a statutory ground, it will support the writ. 

5. STATUTE CONSTRUED.— The statute (sec. 3, p. 718, R. 8.), which provides that all 
civil laws shall be liberally construed,.does not obviate the necessity of complying 
with material requirements of law, in substance, in making oath for the summary 
process of attachment. 


Arrrat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

Suit against appellants on notes and a bill of exchange alleged to 
have been executed by them. Appellees had an attachment issued 
upon an affidavit which appellants claimed was insufficient. The 
court having overruled a motion to quash the attachment, this ap- 
peal was taken to obtain.a review of the ruling. 

The grounds for the attachment stated in the petition, which was 
sworn to, were as follows: “ That the defendants (appellants) have 
disposed of their property, in whole or in part, for the purpose and 
with the intent to defraud their creditors, and that the defendants 
are about to dispose of their property with intent to defraud their 
creditors.” 

A separate affidavit contains the same statement of cause for the 
attachment. 


Scott & Leviand W. EF. Goodrich, for appellant, cited Carpenter 
v. Pridgen, 40 Tex., 32; Hopkins v. Nichols, 22 Tex., 206; Culbert- 
son v. Cabeen, 29 Tex., 247; Espey v. Heidenheimer, Galveston 
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Term, 1883; Garner v. Burleson, 26 Tex., 348; Blum v. Davis, 56 
Tex., 426. 


No briefs for appellee on file. 


West, Associate Justice.— In Hopkins v. Nichols, 22 Tex., 206; 

Garner v. Burleson, 26 Tex., 348; Culbertson v. Cabeen, 29 Tex., 247, 
and Carpenter v. Pridgen, 40 Tex., 32, it has been held that an affi- 
davit for a writ of attachment, in which more than one of the dis- 
tinct statutory grounds of attachment was embraced, and set out in 
the alternative, was not sufficient. 
- In Blum ». Davis, 56 Tex., 427, it was held that an affidavit to 
the effect that the defendants “were about to convert their property 
or a part thereof, etc., etc.” was good, because the alleged conver- 
sion, in whole or in part, was but one phase of the act of conver- 
sion, and because this act of conversion, whether entire or partial, 
constituted, by our statute, but one specific ground for the issuance 
of the writ of attachment. The court further held, in that case, 
that the alternative parts of that affidavit were not inconsistent with 
or repugnant to each other, and in this connection observes: “The 
conversion of a part of a debtor’s property into money is a conver- 
sion of his property into money ; and a conversion of the whole of 
his property into money is a conversion of a part of his property 
into money; for the whole includes every part.” 

In the other cases above referred to, it is held that where, how- 
ever, the affidavit embraces in the alternative two distinct and spe- 
cific grounds of attachment (as was in fact done in all the cases 
cited above except that of Blum »v. Davis), the rule of decision is 
different, and in each case that has arisen so far, under our statute, 
the affidavit has been held to be fatally defective when made in the 
alternative, if it embraced two distinct statutory grounds. 

In these last cases, the reasoning of the court is that each of the 
specific grounds of attachment, carefully stated and distinguished 
from each other by the law given in the statute, assert a fact, sepa- 
rate and distinct, and wholly independent of any other fact stated 
in some other ground for attachment. There is no necessary con- 
nection whatever in the statute between one specific ground of at- 
tachment and another distinct and specific ground, as there is 
between the different parts of one ground which present only dif- 
ferent phases of the same fact. In such a case, where separate 
and distinct statutory grounds of attachment are embraced that are 
in their nature inconsistent with each: other, and the affidavit is in 
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the alternative, it at once, by reason of that fact, would become, 
under the previous decisions of the court, uncertain and indefinite. 
The affidavit in this case states that two distinct, separate and in- 
consistent facts exist. The existence at the same time of both facts 
is sworn to. The statute requires in every case a direct and positive 
assertion, under oath, of the existence of the specific ground or 
fact on account of the existence of which the writ of attachment 
is demanded. There must be no ambiguity or uncertainty con- 
tained, in the affidavit itself, on the subject. The specific ground 
of the attachment must be, in every case, stated and sworn to with 
certainty. Whether this want of certainty be caused by the fact 
that the affidavit sets up two separate and distinct grounds of at- 
tachment fn the alternative, or because for other reasons the affida- 
vit is on its face ambiguous or inconsistent with itself, or sets up 
repugnant facts, it is alike bad, no matter from what cause the un- 
certainty may arise. It is the want of certainty that vitiates it. 
There can be no doubt that this court (whatever may have been the 
decisions elsewhere) has heretofore uniformly held that where the 
affidavit for the writ of attachment states in the alternative two of 
the distinct and specific causes named in the statute as different 
grounds for attachment (and not merely different phases of the 
same ground, as was done in Blum »v. Davis), that such an affidavit 
has always been held to be insufficient up to the present time. 
Drake on Attachment (5th ed.), sec. 102. 

In the present case, the affidavit (unlike that in the case of Blum 
v. Davis) states two distinct and specific statutory grounds or 
causes, upon the alleged existence of which the writ of attachment 
is sought. 

The affidavit is, however, not in terms in the alternative, and in 
this it differs from all the other cases above cited in which the 
affidavit has been held by this court to be bad. The case cannot 
then be said to be entirely, in every respect, similar to any of the 
cases previously decided by this court, and referred to above. 
Here, as in all the other cases (except Blum v. Davis), is the fact of the 
joining together in one affidavit of distinct and different grounds of 
attachment. 

This of itself, though objectionable under our previous decisions, 
and unnecessary, would not, in all cases, make the affidavit bad. For 
instance, the second ground of attachment named in the statute 
might be joined with some other specific ground of attachment 
named in the acts, provided, in their nature, both acts are con- 
sistent with each other and could occur or exist at the same time. 














284 Donnensaum & Friepianper v. Scuram & Co. [Austin Term, 





Opinion of the court. 








There are, no doubt, other cases under the statute, in which two 
distinct and separate causes of attachment, not inconsistent with 
each other, and which could exist at the same time, might be stated 
cumulatively in such a manner as not necessarily to vitiate the affi- 
davit. In such a case, if the two separate grounds of attachment 
were such as could rationally co-exist, the affidavit would be upheld. 
Kennan é¢ al. v. Evans et al., 36 Ga., 90. 

In Irvin v. Howard, 37 Ga., 23, an affidavit in the alternative was 
held good in accordance with the decision of this court in Blum », 
Davis. It embraced only one statutory ground of attachment. 

Let us see if this be one of the cases in which it is possible that 
the two distinct and specific grounds of attachment can be joined 
in one affidavit, without resulting in inconsistency and uncertainty 
as to the existence of the facts on which the demand for the attach- 
ment is based. “ 

In this case the appellees have sworn affirmatively and without 
qualification to both the ninth and tenth grounds of attachment 
named in the statute. 

The ninth ground is that the “defendant Aas disposed in whole 
or in part of his property, with intent to defraud, etc., etc.” 

The tenth ground is “that he is about to dispose of his property, 
with intent to defraud, etc., etc.” 

Neither of these grounds are to be found in any of the previous at- 
tachment laws of this state. 1 vol. Pasch. Dig., art. 142; Oldham 
& White’s Dig., art. 143; Hart. Dig., art. 25. 

Both facts are in this case sworn to directly and positively as ex- 
isting facts; and in Klenk v. Schwalm, 19 Wis., 111, an affidavit 
nearly the same in substance as the one under consideration was 
held to be good, and so also in Parsons v. Stockbridge, 42 Ind., 121. 

This was, however, under an attachment act that differed from 
ours inthis: their attachment laws embraced both these acts as one 
ground (that is, the act of disposing of the whole of one’s property, 
and the act of being about to dispose of it), as one entire ground or 
cause for the issuance of the writ. They are, in fact, similar to the 
cases of Conrad v. McGee, 9 Yerg., 428; Johnson v. Hale, 5 Stew- 
art & Porter (Ala.), 331, and Cannon v. Logan, 5 Porter (Ala.), 
commented on by this court in Hopkins v. Nichols, 22 Tex., 209. 

To state under oath, in one sentence, that the party has already 
transferred the whole of his property, and treat and consider this 
act as a thing accomplished, as an act already performed in the past; 
and then, in the next succeeding sentence, to state under oath, with- 
out any qualification, in the present tense, that the same person is 
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now in the act, or about to dispose of the same property, makes the 
affidavit bad for want of requisite certainty. 

Whenever the affidavit is, for any cause whatever, indefinite or 
uncertain in a material point, it is, under the attachment laws, 
insufficient. 

To have already disposed of one’s property is certainly a very 
different fact from the fact of intending at some future period to 
dispose of that property, or from being then in the act of disposing 
of it. The two acts are in their nature essentially different. If the 
debtor has already disposed of the whole of his property, it is im- 
possible for him to be, after that event has occurred, in the act of, 
or about to dispose of, that property. So if he is now, at the 
present time, about to dispose of his property, and has not yet ac- 
complished it, then it is impossible for him (at an antecedent period 
of time) to have actually performed that act. Which statement, 
then, is true? Which one of these two distinct, separate and incon- 
sistent grounds of attachment is here sworn to certainly, directly 
and unqualifiedly ? 

Is not this affidavit, by the very fact of the junction in it of the 
two inconsistent acts, made indefinite and uncertain? 

Is there, in fact, any difference between such an affidavit, so far 
as the certainty of it is concerned, and one in the alternative? The 
effect in each case is to render the affidavit uncertain. Keeping in 
view the previous decisions of this court, we cannot perceive the 
difference in effect between the two affidavits. 

The affidavit is defective and the motion to quash should have 
prevailed. There is another affidavit in the record as to the truth 
of the material matters stated in the petition. ‘Even though the 
affidavit for attachment is defective, we would have still upheld the 
writ if the petition, being verified by a separate affidavit, had con- 
tained sufficient averments to authorize the issuance of the writ. 

The averments are that “the defendants have disposed in whole 
omin part of their property, with intent to defraud, etc., etc., etc.,” 
and that “the defendants are about to dispose of their property with 
intent to defraud, etc., etc., etc.” 

These averments, for the reasons stated above, are objection- 
able and insufficient. 

The conclusions we have reached appear to be sustained by reason, 
and to follow necessarily from the views, as to the certainty required 
in the affidavit for attachment, announced in the previous decisions 
of the court. 

Though under sec. 3, p. 718, of the Revised Statutes, all civil 
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laws, including those concerning attachments, are to be now liber- 
ally construed, with a view to effect their objects and to promote 
justice, yet in every instance, all the material requirements of the 
law must be complied with in substance. We have no power to dis- 
pense with any of them. 

The affidavit, for the attachment especially, should be closely 
scrutinized, and, unless in full and substantial compliance with the 
statute, ought not to be sustained. It is the foundation upon which 
all the attachment proceedings rest. 

The defendant is not allowed in this proceeding to question or 
traverse the facts contained in the affidavit. Cloud v. Smith, 1 
Tex., 611. 

If the affidavit be wilfully false, the plaintiff cannot be criminally 
punished for making it, if he swear in such an ambiguous and doubt- 
ful manner that it cannot be criminally charged with certainty 
and precision that he has sworn falsely to a certain material fact. 
About this matter the indictment must show that there is no sort 
of doubt or uncertainty. Sydnor v. Totham, 6 Tex., 196. 

The judgment, so far as it seeks to enforce the lien of the attach- 
ment, is erroneous, and in this particular will be reversed; in other 
respects it will not be disturbed. 


REVERSED AND REFORMED. 
[Opinion delivered April 24, 1883.] 


Chief Justice Wit11e did not sit in this case. 





Aveusta VoIgTLANDER ET AL. v. M. Brorze. 
(Case No, 4826.) 


1. District court.— The district court in all cases within the scope of its jurisdiction 
has authority to grant any measure of relief, whether in law or equity, that could 
at common law be granted either by a court of law or equity. Shulte v. Hoffman, 
18 Tex., 678; Teas ». Robinson, 11 Tex., 776, and Tucker ». Anderson, 25 Tex. 
Sup., 158, cited and approved, 

2. Practice.— Suggested as the better practice for a party, in the concluding prayer 
of his petition, to ask specially for the particular relief desired, though a failure to 
do so will not affect the power of the court to afford the relief to which the case as 
made entitles him. 

3, Writ oF asstsTANCE — Practice.— The authority of the district court to grant 
relief in favor of a purchaser at foreclosure sale made under its judgment, when 
the defendant in possession refuses to surrender the premises, discussed, and the 
conclusion announced that the district court rendering such judgment has author- 

ity to direct the issuance of a writ of assistance to place the plaintiff in possession 

without requiring him to institute proceedings for that purpose. 
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Error from Bexar. Tried below before the Hon. George H. 
Noonan. 

Mrs. Margaretta Brotze, the defendant in error, had brought suit 
in the district court of Bexar county against Louis Voigtlander 
and his wife Augusta on a promissory note given for purchase 
money of a lot in the city of San Antonio, secured by a deed of 
trust upon the land sold. Louis Voigtlander died, and his children 
and heirs were made parties. The suit resulted in a judgment for 
Mrs. Brotze for $1,547, and a recognition and foreclosure of her lien. 

On April 18, 1882, Mrs. Brotze purchased the lot at the foreclos- 
ure sale, paid for it, obtained a deed from the sheriff, and then 
called upon the Voigtlanders, who were in possession of the lot, for 
the purpose of obtaining possession. They refused to deliver it, and 
Mrs. Brotze filed complaint in the district court, setting forth the 
facts which, in her opinion, entitled her to possession. After due 
notice, the Voigtlanders appeared and filed an answer, denying the 
authority of the court to proceed in this manner, asserting that only 
by action of trespass to try title could possession be obtained. The 
court entered an order that the Voigtlanders should leave the lot in 
question, and that a copy of the order be served on them. That 
order was served, yet they remained. Mrs. Brotze then filed an- 
other sworn statement in court, reciting the facts, and that she had 
again demanded possession, and had again been refused, this time 
praying that a writ of assistance issue, and that the sheriff or any 
constable of Bexar county be commanded to put her in possession. 
An order to that effect was made on April 18, 1882, and to procure 
a revision of the action of the court the Voigtlanders sued out a 
writ of error. ' 








Shook & Dimar, for defendants in error. 


West, Assoctare Justicr.— Though it is a power that has been 
rarely exercised by the district courts of this state, yet there is no 
doubt that they have the authority to extend the relief, and enter 
the order to revise which the writ of error in this case was sued out. 

This action became necessary and proper, under the facts of 
the case, to enable the court to carry out its final decree, heretofore 
rendered in this cause, and to give the defendant in error the proper 
relief to which she was entitled under the pleadings. This exercise 
of power is fully authorized by the constitution and laws. Const., 
art. V, sec. 8; R. S., arts. 1122, 1123, 1340. 

Under the provisions of article 1122, Revised Statutes, above 
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cited, in all cases in which the district court has jurisdiction, by 
virtue of the grant to it of judicial power by the organic law, that 
court is fully authorized to administer any measure of relief what- 
ever, whether in law or equity, that could at common law be granted 
either by a court of law or in equity. 

In Shulte v. Hoffman, 18 Tex., 678, the district court, in the exer- 
cise of this power, and in the absence of any statute to that effect, 
on the rendition of the final judgment appointed a receiver, and 
also issued in that case a writ of assistance. See, aiso, Teas v. Rob- 
inson, 11 Tex., 776; Tucker v. Anderson, 25 Tex. Sup., 158. 

In cases of this character, it would be the better and the safer 
practice for the party, in the concluding prayer of his petition, to ask 
specially for all the particular reliefs denied. This is, however, 
not necessary, and the practice in chancery has been, in such cases, 
to grant all the relief necessary, whether it has been specially asked 
for or not. Such has been the practice of the district courts of this 
state. See Hardy v. De Leon, 5 Tex., 246, 247, where this subject 
of the power of the court to grant the special relief proper under 
the circumstances is alluded to and discussed in the ninth paragraph 
of the opinion. Tramell v. Watson, 25 Tex. Sup., 216; Hipp ». 
{i Huchett, 4 Tex., 20. 

In the latter case, Chief Justice Hemphill, in speaking of the 
seventh section of the act of May 10, 1846, of which article 1122 of 
the Revised Statutes is a literal copy, except that the present act is 
broader in its terms, and does not require, as did the former act, the 
special relief desired to be prayed for, says: “By it the district 
court is invested with all the powers necessary to afford appropriate 
relief, and is also empowered to reform its judgments so as to atford 
all the relief which may be required by the nature of the case, and 
is grantable by courts of law or equity.” 

It is in fact a power inherent in the district court, by reason of 
the constitutional grant of equitable jurisdiction given to it. 

Mr. Jones, in the second volume, section 1663 (2d edition), of his 
work on mortgages, gives an account of the early exercise of this 
power by courts of chancery, as follows: “It has long been the 
practice of courts of chancery in England, adopted also in this 
country, wherever a sale and conveyance of real estate has been 
decreed, to compel a person in possession of the property to sur- 
render it to the purchaser by an order, or by an injunction, or by a 
writ of assistance. Lord Hardwicke said that this practice had its 
origin in the reign of James 1; but Mr. Eden says that this state- 
ment is a mistake, as many precedents for injunctions to deliver 
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possession after a decree and a commission or writ of assistance to 
the sheriff, are in the printed reports as early as the reign of Queen 
Elizabeth, and are also found in a manuscript book of orders in the 
time of Henry VIII, Edward VI and Mary. But whenever the 
practice was begun, it has long been established, both in England 
and in this country, and is applied to sales under decrees in fore- 
closure suits. 

“ Accordingly, after a sale has been made under a decree in a fore- 
closure suit, the court has power to give possession to the purchaser, 
though the delivery of the possession is not made part of the de- 
cree. Ile is not driven to an action of ejectment at law to obtain 
possession.” 

In Kershaw v. Thompson, 4 Johns. Ch., 609, Chancellor Kent 
also fully examines the question as to the existence and exercise of 
this power, and in his very learned opinion says: “It does not ap- 

‘pear to consist with sound principle, that the court which has 
exclusive authority to foreclose the equity of redemption of a mort- 
gagor, and can call all the parties in interest before it, and decree a 
sale of the mortgaged premises, should not be able even to put the 
purchaser into possession against one of the very parties to the suit, 
and who is bound by the decree. When the court has obtained 
Jawful jurisdiction of a case, and has investigated and decided it 
upon its merits, it is not sufficient for the ends of justice merely to 
declare the right without affording the remedy. If it was to be under- 
stood that, after a decree and sale of mortgaged premises, the mort 

gagor, or other party to the suit, or, perhaps, those who have been 
let into the possession by the mortgagor pendente lite, could with- 
hold the possession in defiance of the authority of this court, and 
compel ‘the purchaser to resort to a court of law, I apprehend that 
the delay and expense and inconvenience of such a _ proceeding 
would greatly impair the value and diminish the results of sales 

under a decree.” Murray v. De Rotterheim, 6 Johns. Ch., 52. 

See 9th Equity Rule U. 8. Courts; Daniell’s Chancery Practice, vol. 

2, top page 1062, note 38. 

This power was very properly exercised by the court, in this case, 
for the purpose of letting the purchaser into the possession and en- 
joyment of the property purchased under the decree of the court, 
without the necessity of resorting to an expensive and vexatious 
suit, to attain, after much delay, the same object. ~ 

The judgment is affirmed. 

AFFIRMED. 

[Opinion delivered April 24, 1883.] 

Vou. LIX — 19 
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Ricuarp W ooLpDRIDGE V. N. E. GRIFFITH ET AL. 
(Case No. 4022.) 


1, Vorp supemMENT.— A judgment rendered against the sureties on an appeal bond 
by a county court without citation to or service on the surety is void. 


Aprprat from Lamar. Tried below before the Hon. R. R. Gaines. 

Suit by Richard Wooldridge in trespass to try title and to remove 
cloud, etc., against the appellees, claiming title to the land by virtue 
of a judgment (described in the opinion) and execution, sheriff’s sale 
and deed thereunder. 

Appellees answered by general denial and not guilty. Judgment 
for appellees. 

The question involved was as to the validity of the judgment of 
the county court of Lamar county, upon w hich appellant relied. 


Wm. HH. Johnson and Wooldridge & Philips, for appellants, cited 
Const., art. V, sec. 22; Acts of the Legislature, 1876, p. 18, sec. 3; 
Richardson v. State, 3 Ct. App., 69; Ee parte Oliver, id , 345; see. 
38, ch. 103, p. 167, Gen. Laws 15th Leg.; Janes ef a/. v. Reynolds’ 
Adm’r, 2 Tex., 252; Little v. Birdwell, 27 Tex., 692; Freeman on 
Judgments, §$ 116, 135, 135a, 142, 153; Weaver v. Shaw, 5 Tex., 
288; Mills v. Alexander, 21 Tex., 162; Thouvenin v. Rodrigues, 24 
Tex., 480; Moke v. Brackett, 28 Tex., 443; Giddings v. Steele, id., 
755; Ilollingsworth v. Bagley, 35 Tex., 346; McCreery v. Fortson, 
85 Tex., 647; Milam Co. v. Robertson, 47 Tex., 231. 


J. M. Long, for appellees. 


Warts, J. Com. Arr.—In deraigning title to the land in contro- 
versy, appellant relied upon a judgment, execution and sheriff's sale 
and deed. The judgment so relied upon was rendered in a criminal 
case arising in the mayor’s court of the citv of Paris, Lamar county, 
wherein one Bob Denton was fined $1 and costs, amounting to 
$22.35, from which he appealed to the county court and gave the 
bend prescribed by statute, with John Hughes, Creed Taylor and J. 
M. Long as his sureties. Denton failed to appear before the county 
court when the case was called for trial, when the county court, 
without further proceedings, rendered judgment against him and 
his sureties upon the appeal bond for the amount of the fine and 
costs in the mayor’s court, and also the costs of the county court. 
By virtue of that judgment the execution was issued and the sale 
made, upon which appellant bases his claim of title to the land in 
controversy. 
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In trespass to try title to land, the cardinal rule is that the plaint- 
iff must recover upon the strength of his own title. Now in this 
case, if the judgment was not void as against the surety, Long, 
whose property was pretended to be sold by virtue of the same, 
then the appellant was entitled toa judgment for the land. But on 
the contrary, if that judgment is considered as void as to the sure- 
ties, then the court did not err in rendering the judgment against 
appellant. 

A judgment rendered against a person when he is not before the 
court, and who has not been made subject to its jurisdiction by 
some of the modes prescribed by law, must be considered as of no 
effect. Otherwise, in violation of the bill of rights, a citizen might 
be deprived of his property in other modes than by the due course 
of the law of the land. There is nothing in the act of 1876 that 
attempts to give an appeal bond like that under consideration the 
force and effect of a judgment. Nor are the sureties on such a 
bond thereby made parties to the suit, so as that service upon them 
might be dispensed with in rendering judgment against them upon 
the bond. It would seem that the extent of the power of the 
county court, in a case like Denton’s, would be, when he failed to ap- 
pear and prosecute his appeal, to dismiss the same. The city of 
Paris could then have proceeded upon the bond according to its 
terms, by judgment n7s/, or suit on the bond, but service upon the 
surety in either case is indispensable. 

In our opinion the judgment by default against the sureties upon 
the bond, without any notice to them whatever, is a nullity, and, 
therefore, there is no error in the judgment and it ought to be 
affirmed. 


AFFIRMED. 
[Opinion delivered April 24, 1883. ] 





Tur La Bette Wacon Works v. Tiopatt, Van Zanpt & Co. er At. 


(Case No. 4745.) 

1. ASSIGNMENTS FOR BENEFIT OF CREDITORS.— The act concerning assignments 
for the benefit of creditors of March 24, 1879, did not repeal the act concerning 
fraudulent conveyances in force prior to that time. Hart. Dig., art. 1451 et seg. ; 

R. S., art. 2465 et seq. The eighteenth section of the act of March 24, 1879, 
which forbids any preference to a creditor or creditors, refers only to such assign- 
ments as are contemplated by provisions of the act. 
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Apprat from Tarrant. Tried below before the Ion. A. J. Hood. 


Terring, Kelley & Williams, for appellants, cited Adoue ». Seelig- 
son, 54 Tex., 593, 602; Morgan v. The Republic, 2 Tex., 279; Bryant 
w. Kelton, 1 Tex., 415; Mills v. Walton, 19 Tex., 271; W oods v. Half, 
44 Tex., 633; The Eagle Cotton Cases, 22 Wall., 187-8; Russell a, 
Carrington, 1 Am. Rep., 498; Ingalls v. Herrick, il Am. Rep., 361-2. 


Templeton & Carter, for appellee. 


West, Assoctate’J ustice.—In this case the court, in its fourth and 
seventh findings, uses the following language: 

“Fourth. The court is of the opinion that while, under the law as 
it existed prior to the act of 1879, a failing debtor had the right to 
prefer creditors, provided he did so openly and fairly, yet from the 
circumstances hereafter set forth the court considers the attempted 
preference of defendant herein as invalid.” 

“Seventh. The court is, however, of the opinion that, by the pas- 
sage of the assignment act of 1579, the right of a debtor in failing 
circumstances, or conte mplating insolvency, to prefer a creditor, was 
abrogated. And believing that Andenon, at the time of the con- 
vevance to the defendant, was contemplating insolvency, that said 
act, being an attempt to prefer creditors, was null and void.” 

From these two findings, it is plain that the court heard and de- 
cided the cause under the beiief that a right of a debtor in this state, 
in failing circumstances, or contemplating i insolvency, to prefer one 
creditor | to another, was in every case taken away by the passage of 
the act concerning assignments for the benelit of ‘creditors, approved 
March 24, 1879 (took effect July 24, 1879). 

This act did not repeal, nor was it intended to repeal, the act con- 
cerning fraudulent conveyances, in force in this state from the early 
days of the republic down tothe present time. art. Dig., art. 1451 
et seq.; Kt. S., art. 2465 et seq. 

There is no allusion in it, in terms, to that anciert statute, and it 
treats in general of a distinct class of cases, and only relates to 
assiguments made under its terms for the benefit of creditors, and 
to the regulation of proceedings thereunder. 

The eighteenth section of that act, which forbids any attempted 
preference of a creditor or creditors, refers only to such assignments 
as are contemplated by provisions of the act of March 24, 1879. 
R. 8. Appendix, p. 8. 


This act has no repealing clause. The purpose of the legislature 
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would have to be announced in the most unmistakable manner 
before this court would feel justified in holding that the statute of 
this state concerning fraudulent conveyances has been repealed or 
abrogated. 7 

Assignments for the benefit of creditors, when they come within 
the scope of the act of 24th March, 1879, are governed by its pro- 
visions. 

In other respects, the ancient statutes of 13th and 27th Elizabeth, 
from which our statute of fraudulent conveyances is borrowed, and 
in part conied, and which has been dec Jared by Lord Mansfield (the 
very highe ‘st authority) to be itself nothing more than a declaration, 
by act of parliament, of what the common law was from the 
béginning, is still in force here. 

W e think this error of the court was in this case material, and it 
may have, and probably did, affect the result. 

It is not deemed proper, as the case will again be tried, and per- 
haps with different and fuller proof, to express any opinion as to its 
merits. 

The law, in general, applicable to such cases has been often passed 
upon by the court, and _ not specially be referred to. Edring- 
ton v. Roger rs, 15 Tex., ; Moseley v. i 10 Tex., 393; How- 
erton 2%. Holt, 23 Tex., 53; Greenleve, Biock & Co. v. L. & H. 
Blum (Galveston Term, 1883). 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered April 24, 1883 





R. Il. Jonrs anp Wire v. A. Carver ET AL. 
(Case No. 4642.) 


1. Descniption.— In a suit for specific performance of a contract in writing to con- 
vey ‘ta piece of land supposed to be forty acrvs,”’ the defendant denied the agree- 
ment. Held, that this imposed on the plaintiff the necessily of proving a valid 
agreement, although the statute of frauds was not directly invoked as a defense, 
and such a contract was void for unc:rtainty, there being neither allegation or 
proof of fraud or mistake in its execution. 

2. Pano. EVIDENCE.— Parol evidence is inadmissible to aid a description of land so 
uncertain and defective. 

8. SPECIFIC, PERFORMANCE.— Specific performance of an agreement for the convey- 
ance of land resting in parol will not be enforced, unless the whole or the greater 
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part of the purchase money has been paid, and equitable reasons, in addition, can 
be shown. Evidence that the greater part of the purchase mo.ey was paid by one 
who afterwards cut ail the timber from the land, paid taxes, and eluimed to have 
purchased it, will not of itself authorize a decree for a specific performance of a 
parol agreement to convey it to him. 

4. Same. Nor will specific performance be decreed, of any agreement, unless the 
parties have described tne land to be conveyed in their agreement, or unless it fur- 
nishes the means by which it can be identified with reasonable certainty; follow- 
ing Story’s Equity, 767, and many cases to the lke effect. 


Error from Dallas. Tried below before the Hon. George N. 
Aldredge. 

The instrument on which this suit for specific performance was 
based was a bond executed by Abraham Carver, February 23, 1856, 
for $300, payable to James N. Smith, and conditioned as follows: 

“The condition of the above obligation is such, that whereas the 
said Carver has sold unto said Smith a piece of land, supposed to 
be forty acres, for $160, $150 of which is paid, the balance, at $4 
per acre, to be paid when a deed is made; when a good and sufficient 
deed is made, this obligation shall be void, otherwise remain in full 
force and effect in law. Given under my hand and scrawl! for seal 
the day and date above written. 

° “ ABRAHAM Carver.” [sEAL. ] 


Geo. Lt. Feame, for plaintiff in error, cited Patton v. Rucker, 29 
Tex., 408; Wheeler v. Friend, 22 Tex., 683; 1 Story’s Eq., sec. 110 
et seg., and Farris v. Bennett, 26 Tex., 568. 


Sraytron, Assocrare Justice.— This cause was decided in the court 
below against plaintiffs in error upon two grounds: 
Ist. Because the bond upon which the action is based does not 
sufficiently describe the land sought to be recovered to authorize a 
“decree for specific performance. 
2d. Because of the insufficiency of the proof to establish that the 
omission of any reasonably certain description of the land was the 
result of accident or mistake. 
The only part of the instrument sued upon bearing upon the 
description of the land is “a piece of land supposed to be forty 
acres.” It is not stated out of what grant it is to be taken, or that 
it is an entire grant; nor is it even stated in what county or state 
the land is situated. 
The defendants deny the agreement for the sale of the land, and 
this imposes upon the plaintiffs the necessity of proving a valid 
agreement, which the law will enforce, and this although the de 
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fendants have not directly invoked the statute of frauds as a de- 
fense. Patton v. Rucker, 29 Tex., 411. RL 

The rule is, that a written agreement for the sale of land must 
contain the essential terms of a contract, expressed with such cer- 
tainty that it may be understood without recourse to parol evidence 
to show the intention of the parties; and no part of such contract 
is more essential than that which identifies the subject matter of the | 
agreement. ; oS 

As was said by Coke, Justice, in the case of Patton ». Rucker, 29 () , 
Tex., 409, “The statute of frauds requires contracts of this character 
to be in writing. The object of the statute would be defeated, and 
the very evil intended to be provided against introduced and stimu- 
lated, if so material an ingredient in the contract as a definition and 
description of its subject matter were allowed to be proved by parol. 
It has, therefore, been long since well settled, that parol proof is 
inadmissible for that purpose.” 

It has often been held, and correctly held, that a specitic perform- 
ance of a contract to convey land will not be enforced unless the 
parties have described the land to be conveyed in the contract, or 
unless the contract furnishes the means by which the land can be 
identified with reasonable certainty. Reed’s Heirs v. Hornback, 4 
J. J. Marsh., 375: Ellis ». Deadman’s Heirs e¢ al., 4 Bibb, 467; 
Baldwin ¢ a/. v. Kirlin, 46 Ind., 7 Fisher v. Kuhn, 54 Miss., 
480; Leading Cases in Equity, vol. 2, part 1, 1028-1031, and cita- 
tions; Ives v. Armstrong, 5 R. L, 595; Story’s Equity, 767; Water- 
man on Specific Performance of Contracts, 152. 

There is no evidence in the record tending to show that the in- 
strument made the basis of this suit was not written and executed 
just as both parties intended that it should be. 

It is not claimed that either party was of unsound mind; nor 
that there was any fraud through which the instrument was made 
to express less than the parties intended; but the contention is 
that the court should have done for the parties, through the parol 
evidence introduced, that which the law requires to be done by the 
parties through a written contract. 

In other words, it is claimed that although the parties have never 
made a contract in such a manner as the law can recognize and the 
courts will enforce, yet that they, through parol evidence, should be \ 
permitted to establish such a contract as they ought to have made 
in writing, and that the courts ought to er force it. ac a court of 
equity does not do. Leading Cases in Equity, vol. 2, part 1, 920- 
1040, where the whole question is discussed and the English and 
American authorities are collected. Story’s Equity, 769-7706. 


»— 














296 Lanaton v. Marsa. [Austin Term, 





Syllabus. 





Any contract between the parties in reference to the land de- 
scribed in the petition rests in parol, and to entitle the plaintiffs to 
its specific performance, it is not enough, under the decisions of this 
court, to show that such a contract was made, and that the greater 
part, or even all, of the purchase money has been paid; some other 
equitable matter must be shown to entitle a party to the specific 
performance of such a contract. Garner v. Stubblefield, 5 Tex., 558; 
Dugan v. Colville, 8 Tex., 128; Neatherly v. Ripley, 21 Tex., 434. 

There is nothing shown in this case except that the greater part 
of the purchase money was paid many years ago, and that the an- 
cestor of the plaintiffs had, soon after he claimed to have purchased 
the land, cut the greater part of the timber thereon, and the pay- 
ment of taxes for some years. 

The cases of Dugan v. Colville, 8 Tex., 128; Neatherly v. Ripley, 
21 Tex., 454, and other cases decided by this court, indicate the 
character of equities which will entitle a person to the specific per- 
formance of a parol contract to sell land: and, as said in the case of 
Ann Berta Lodge v. Leverton, we are unwilling to extend the opera- 
tion of the rule to cases not fairly within the rules heretofore laid 
down in the decisions of this court. 

The rule plainly provided by statute, which requires parties de- 
siring to contract in reference to the sale of land to reduce their 
contracts to writing, is a wholesome rule, and he that expects to 
have his contracts, not made in the manner prescribed by law, en- 
forced, must show that it will operate as a fraud upon him if the 
contract is not enforced, and that no other adequate and complete 
relief can be given otherwise than by the specific performance of 
the contract. No such case is shown by the record before us. 

The judgment of the court below is affirmed. 

AFFIRMED. 

[Opinion delivered April 24, 1883. 





Davip LANGTON ET AL. v. Susan MARSHALL ET AL. 
(Case No. 4180.) 


1. ACKNOWLEDGMENT.—The certificate of acknowledgment of a deed, purporting to 
convey the homestead, wuich recites that the wife, ** being examined by me priv- 
ily and apart from her hasband (David Langton aforesaid), declared that she 
Sully understood the contents of said deed, and that she signed it freely, and with- 

out fear of her husband, and did not wish to retract it,’ is not sufficient, and the 

deed thus authenticated conveys no title tothe homestead. Such a certificate does 
not meet the requirements of the statute that the deed shall be fully explained to 
the wife by the officer taking the acknowledgment. 
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Arreat from Ellis. Tried below before the Hon. George N. 
Aldredge. 

Suit in trespass to try title by appellees to recover the land de- 
scribed in the petition. 

Appellants answered by plea of not guilty, and specially that on 
the 13th day of November, 1877, they were then, and had been for 
a long time prior thereto, occupying the land as their homestead, 
and that appellee, Jas. B. Mulhall, through fraud and deceit, in- 
duced them on that day to execute a deed to his wife, Susan Mulhall, 
for the same, and that the deed was executed without any consider- 
ation. Prayer that the deed be canceled and appellants quieted in 
their possession to the homestead. 

The case was tried without a jury. Judgment in favor of appel- 
lees. Several errors were assigned; among others, that the court 
erred in admitting the deed as evidence over appellants’ objection, 
and also that the judgment was not sustained by the evidence. 


LR. C. Leale, for appellants. 
J. L. Check, for appellees, cited Belcher v. Weaver, 46 Tex., 294. 


Warrs, J. Com. Apr.— There was no objection taken in the court 
below to the manner in which the petition was indorsed. Appel- 
lants for the first time seek to raise that question in this court, and 
claim that it was error to permit the petition to be read in the court 
below, for it was not indorsed “original petition,” as required by 
the rules. To entitle appellants to a hearing here upon thut ques- 
tion, it was incumbent upon them to raise it in the court below, by 
motion or otherwise, and to have it there passed upon, and having 
failed to do so, they will be held as having waived the informality. 
A reasonably strict enforcement of the rules by the trial courts is 
certainly desirable, for by such course the cases are presented to 
them, as well as to the appellate court, clearly and systematically, 
without surplusage, and m such manner as to secure a dispatch of 
business, and justice to the litigants. Ilowever, to authorize this 
court to revise questions growing out of a disregard of the rules in 
the court below, such questions should be there made, and the rul- 
ing of that court in this respect should be presented for revision, in 
the same manner as other questions are made and presented. 

Appellants claim that the court erred in admitting as evidence, 
over their objections, the deed from them to Mrs. Susan Mulhail. 
The objections urged against its admission, adopting the language of 
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the bill of exceptions, are as follows: “that said deed purporting to 
convey the homestead of the defendants to Susan Mulhall contained 
no sufficient privy and separate acknowledgment of the wife, Mary 
A. Langton, in this: that nowhere in said acknowledgment was con- 
tained the fact that said deed was fully explained to Mary A. Lang- 
ton by the officer taking the same, and nowhere did it appear that 
the said Mary A. Langton declared she signed said deed willingly.” 

The certificate of acknowledgment, so far as it is material to the 
questions presented, is in the following language: “ And being ex- 
amined by me privily and apart from her husband (David Langton, 
aforesaid), declared that she fully understood the contents of said 
deed, and that she signed it freely and without fear of her husband, 
and did not wish to retract it.” 

It will be readily seen that the certificate is not in the language 
prescribed in the form of such certificates given by the statute. It 
is provided, however, that any certificate showing that the requisites 
of the law had been complied with should be as valid as the form 
there prescribed. 

As was said in Mullins v. Weaver, 57 Tex., 7, “the acknowledg- 
ment is required for her protection against the undue influence of 
the husband; and todo this the law-making power requires that she 
shall be examined privily and apart from her husband, and that the 
deed shall be explained to her; that is, the officer, in the absence of 
the husband, shall so explain the deed that the wife will understand 
its import and effect, and that she shall there declare to the ofticer 
that she freely and voluntarily signed the deed, and did not wish to 
retract it. When the certificate shows that these things have been 
done, without regard to the particular language used by the officer, 
the object and purpose of the law has been attained.” 

In Coombes v. Thomas, 57 Tex., 322, it is said: “* The examination, 
therefore, contemplated by article 1003, Pasch. Dig., is to be made 
not only apart from the husband, but under circumstances of such 
privacy as will comport with the purpose sought to be obtained in 
securing to the wife ample opportunity for unrestricted consultation 
with, and advice from, the officer of the law, whose duty it is to in- 
struct her; and to secure her, at the same time, against the in- 
fluences of all persons, and especially her husband, in determining 
whether she will give effect or not to the instrument of writing 
before her.” 

The language of the statute in this respect is very indicative: “If 
the wife appear before any judge of the supreme or district court, 
or notary public, and, being privily examined by such officer apart 
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from her husband, shall declare that she did freely and willingly 
sign and seal the said writing, to be then shown and explained to her,” 
etc.; and in the form prescribed, the language used is also signifi- 
cant: “and having the same fully explained to her,’ ete. 

This mode of conveyance by a married woman, that is, by privy 
acknowledgment, was suggested by, arose out of, and superseded 
the proceeding at common law known as “a fine of lands and ten- 
ements,” and then constituted the usual and the only safe method 
whereby a married woman could join in the sale, settlement or in- 
cumbrance of any estate. And the rule in that proceeding was well 
settled; if there was a married woman among the cognizors, she 
was privately examined, either by the court, one of the judges, or 
commissioners appointed for that purpose, so as to ascertain whether 
she did the act freely and willingly, or by compulsion of her hus- 
band. This examination was so made as to remove the general sus- 
picion that the wife’s act was wrongfully induced by the influence 
of the husband over her. 

Then, looking back to the exceeding care and caution taken at 
common law, in protecting married women in their rights to property 
from the undue influence of the husband, the spirit that dictated our 
statute in this respect is the more readily detected and appreciated. 
By the statute the duty is imposed upon the officer to fully explain 
to the married woman the instrument which she is thus called upon 
to acknowledge. This contemplates that the officer will act in the 
matter as her advisor, and so explain to her the instrument that she 
may comprehend its true import and meaning. It will not do to 
hold that, because she may state to him that she understands the 
purport of the writing, that he may dispense with the explanation 
contemplated by the statute, as it might be that her information 
about the instrument was derived from the husband, and that she 
might be wholly relying upon whatever construction he might im- 
pose upon her, and in this way the very object of the privy exami- 
nation would be defeated. For, while she might well declare to the 
officer that she acted freely and willingly in the matter and was not 
induced to do so by compulsion, still the fact remains that she was 
induced to do so on account of the statements made to her by the 
husband as to the purport of the instrument and the effect it was to 
have upon her rights. 

In our opinion the certificate of acknowledgment, in that particu- 
lar, is fatally defective. And in Berry v. Donley, 26 Tex., 745, Jus- 
tice Moore said: “ Although the statute does not in express terms 
say that a married woman may not convey her property in any 
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other manner than it prescribes, yet as by the common law she could 
convey title to her real estate by fine and common recovery, and 
by it her deed is absolutely void, we think it cannot be questioned 
that it must be held so here unless the law prescribing the manner 
in which her deed may be executed has been substantially tollowed., 
In Perry v. Calhoun’s Lessee, 8 Humph., 556, Judge Turley, deliver- 
ing the opinion of the court, says a feme covert cannot convey title 
to her lands except by a deed executed upon her private examina- 
tion made as the law directs; her signature to a deed without such 
acknowledgment is a nullity.” 

The evidence shows that the property in controversy was at the 
time the purported deed was executed, and the trial had, the home- 
stead of the appellants. And considering the deed as a nullity so 
far as it aifects the rights of Mrs. Langton to the homestead, then 
clearly the judgment is without evidence to support it, and there- 
fore ought to be reversed, and such judgment here rendered ag 
ought to have been rendered by the court below. That is, the ap- 
pellees take nothing by their suit, and that appellants go hence with- 
out day, ete. 

In conclusion, we feel constrained to remark that if the officers 4 
who are authorized to take the separate acknowledgments of mar- 
ried women to their deeds, ete., would literally follow in their cer- 
tilicates the form prescribed by law, instead of substituting expres- 
sions which they may deem equivalent to those prescribed, much of 
the confusion and doubt which not unfrequently exists, respecting 
titles to land, would be obviated. 

ReversED AND RENDERED, 

[Opinion adopted April 24, 1883. 





Wa. M. Joven, Avw’r, v. A. G. G. Perrys. 
(Case No. 4837.) 


1. AtracHMEeNT.— When plaintiff prayed for a writ of attachment for one amount, 
but stated in his petition the amount of his demand ata different sum, and im 
his affidavit for attachment stated the amount of his demand at still anuther sam, 
the writ of attachment was properly quashed. 

2. JunispicTION OF LI“SNS ON LAND.— Under the constitution (art. V, sec. 86) and 
statutes (R. S., art. 1117), the district court has jurisdiction in all cases for the 
enforcement of liens on land. 

8. VENDOR’s LIEN.— The making of a note for the purchase money of land to a cred- 

itor of the vendor, by mutual agreement between the parties, which was after- 
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wards sustituted by another note, cannot affect the lien of the vendor for the 
purchase money, as between the parties. It always exists, without reference to 
the changes which may be made in the notes given to secure the purchase money, 
and this by operation of law, and without special contract therefo:; following 
D: Bruhl ». Maas, 54 Tex., and other cases cited. It is that character of lien 
contemplated by the constitution and laws, the enforcement and foreclosure of 
which is within the jurisdiction of the district court. 

4. Same.— The vendor's lien springs at once out of the contract of purchase of land, 
and exists and survives until waived or extinguished by payment, as between the 
orizinal parties to the notes, wholly independent of any agreement, verbal or 
written; following Flanagan v. Cushman, 48 Tex., 244; Rogers v. Blum, 56 
Tex.. 1, and other cases cited 

5. Jurispicrion.— Such a lien may be enforced by suit against the: debtor in the 
county where the land is situate, when its foreclosure and sale to satisfy the debt 
is sought. 


Arrrat from Lee. Tried below before the Ion. I. B. MeFarland. 

Suit brought in district court of Lee county by appellant, as ad- 
ministrator of the estate of William Joiner, deceased, to recover 
$257.40 due that estate on two notes, executed by appellee on the 
8th day of December, 1878, and to foreclose the vendor’s lien upon 
a tract of land situated in that county, for a part of the purchase 
money of which appellant averred that the notes were given. A 
writ of attachment against the property of appellee was also prayed 
for, and obtained. 

Appeilant answered : 

Ist. A general and special exception. 

2d. Plea of privilege to be sued in Colorado county, where he 
resided. 

3d. Plea of general denial. 

4th. Special exception on the ground of variance between plaint- 
iff's petition and the attachment proceedings. 

The court rendered judgment quashing the attachment, sustain- 
ing defendant’s exceptions to plaintiffs petition, and dismissing the 
suit. 

Plaintiff prayed in his petition for a writ of attachment against 
the property of the defendant, for $100, but his petition stated the 
amount of his demand at $231.37, with interest on $146.29 thereof 
from that date until paid, at the rate of ten per cent. per annum, 
and with lawful interest on $385.17 thereof from December 8, A. 
D. 1578, until paid. His affidavit for attachment stated the amount 
of his demand at the sum of $257.40. The writ of attachment was 
issued for $257.40. 


%. C. Harrell and P. E. Harris, for appellant. 
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J. L. Rouseau and J. F. Crow, for appellee, cited Malone e¢ al. 
v. Kaufman, 38 Tex., 455; Wynn, Adm’r, v. Flannegan, 25 Tex., 
778; Stancel v. Roberts et a/., 13 Ohio, 156; Skaggs et al. v. Nelson, 
25 Miss., 94; Bedwell v. Thompson, 25 Tex. Sup., 245; Smith ». 
Garrett, 29 Tex., 48; Hunt v. White, 24 Tex., 643. 


West, Assocrate Justice.— The action of the court in quashing 
the writ of attachment on the ground of variance was correct. The 
exact amount of the debt, too, for the securing of which the writ of 
attachment was sought, appears not to be made sufficiently certain 
from the averments of the petition and the affidavit. Brown ». 
Martin, 19 Tex., 343; Marshall v. Alley, 25 Tex., 342; Espey »v. 
Heidenheimer, Galveston Term, 1883. 

The court was in error, however, in dismissing the case for want 
of jurisdiction. The constitution (art. V, sec..), and also the stat- 
ute (It. S., art. 1117) provides that the district court shall have juris- 
diction in all cases for the enforcement of liens on real estate. 

Tlere the land described in the petition, on which it is sought to 
foreclose the vendor’s lien, is alleged to be in Lee county, and was 
purchased by appellee of Mrs. Catherine B. Mundine, and Mrs. 
Mundine being then indebted to appellant as administrator of the 
estate of Wm. Joiner, deceased, insiead of taking all the notes pay- 
able to herself, or order, directed appellee to execute some of the 
notes to appellant, as such administrator, in satisfaction of her debt 
to the estate of appellant’s intestate. This was done, and after- 
wards appellee executed by way of renewal to appellant as admin- 
istrator, tie notes now in suit, in lieu of the former notes that were 
unpaid. The fact that the first notes were executed to appellant 
instead of Mrs. Mundine (the original vendor), or that subsequently 
these notes were taken up and other notes substituted, would not 
affect, as between these parties, the vendor's lien for the purchase 
money ; that always exists in such a case in the absence of its waiver. 
Hicks v. Morris, 57 Tex., 659. It was clearly such a lien as was 
eontemplated by the constitution and laws, when jurisdiction was 
conferred on the district court as to the enforcement and foreclosure 
of liens on real estate. R.S., art. 1198, clause 11. 

Without any contract or agreement, by operation of law this lien 
springs at once out of the contract of purchase, and exists and sur- 
vives until waived or extinguished by payment, as between the 
original parties to the notes, wholly independent of any agreement, 
verbal or written. Hence the averment in the petition in this case 
as to the existence of the vendor’s lien, though not as full as it 
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should have been, was sufficient. Flanagan ». Cushman, 48 Tex., 
244; Rogers v. Blum, 56 Tex., 1; Briscoe v. Bronaugh, 1 Tex., 326; 
Hood v. Cordova, 17 Wall., 1; White v. Downs, 40 Tex., 225. 

Nor, as between these parties, is the lien waived, lost or aban- 
doned by the fact that the original note for the purchase money was, 
by the direction of the vendor, executed to a third person. Nor is 
such a lien lost, as between the parties, by the fact that such third 
person afterwards surrenders to the vendee his original note (as in 
this case), and takes others in their stead. De Bruhl v. Maas, 54 
Tex., 473; Gillum v. Collier, 53 Tex., 592; Clements v. Lacy, 51 
Tex., 150; Irvin v. Garner, 50 Tex., 448; Flanagan v. Cushman, 
48 Tex., 241; Prince & Zuter v. Malone, Galveston Term, January 
28, 1881, opinion of Commission of Appeals by Hon. A. 8. Walker, 
declining to follow Malone v. Kaufman, 38 Tex., 154. See, also, 
Hicks v. Morris, 57 Tex., 659, cited above, where Malone v. Kauf- 
man is expressly overruled; Pinchain v. Collard, 13 Tex., 333; Sen- 
ter & Co. v. Lambeth, Austin Term, Supreme Court, 1883 (a case— 
where the notes for the purchase money were renewed); Glaze v. 
Watson, 55 Tex., 563. 

In this case the allegations in the pleadings are sufficient to show 
that the vendor’s lien has not been waived or abandoned, and if, on 
the trial, this proves to be the fact, the district court of Lee county 
has jurisdiction of the case, notwithstanding the fact that the resi- 
dence of the appellee is in Colorado county. 

The judgment is reversed and the cause remanded. 


ReEVERSED AND REMANDED. 
[Opinion delivered April 24, 1883.] 





S. J. Varner v. W. J. Carson ret AL. 


(Case No. 4720.) 

1. Fraup.— See this case for facts stated in a petition which were held sufficient, if 
true, to avoid for fraud a contract between an ignorant and inexperienced woman, 
and the trustees of the church to which she belonged, and who she charged with 
having deceived and cheated her, by false representations made when she confided 


in them, and while she was overwhelmed with grief for the recent loss of her 
husband. 


Appr from Parker. Tried below before the Hon. A. J. Wood. 
The appellant brought this suit against W. J. Carson, T. D. Lewis, 
J. M. Richards, W. W. Davis, J. A. Gardiner and J. W. Stevens, 
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trustees of the Methodist church, but the fraudulent representations 
and deceit charged in the petition were alleged to have been made 
by W. J. Carson, J. M. Richards and W. W. Davis only, who, it was 
alleged, claimed that they represented all of the trustees of the 
church. 


E. P. Nicholson, for appellant, cited Clark ». Rankin, 46 Barb., 
570; Smith v. Richards, 13 Pet., 30; Peter ». Wright, 6 Ind., 183; 
Smith v. Countryman, 30 N. Y., 655; 3 Wait’s Act. & Def., 438, 452, 
§ 2, 456: May ». Snider, 22 [a., 525; Baily v. Jones, 14 Ga., 384; 
8. C.,3 Wait’s Act. & Def., 483; Palsey v. Freeman, Smith’s Leading 
Cases; Foxworth v. Bullock, 44 Miss., 457; Morgan v. Skidmore, 
55 Barb., 263; Whitesides v. Hyman, 10 Hun, 218; 1 Wheat., 189, 
marg. p.; Simar v. Canady, 53 N. Y., 298; S. C., 13 Am. Rep. 
528; Cadman v. Horner, 18 Ves., 10; 3 Wait’s Act. & Def., 442, 
§ 10; Page v. Bent, 2 Met., 374; Cabot v. Christie, 42 Vt., 121; 
Bennett v. Judson, 21 N. Y., 238; Sharp v. Mayor, ete., 40 Barb., 
256; Henderson v. R. ., 17 Tex., 580; Moreland v. Atchison, 
19 Tex., 311; Perkins v. Scott, 23 Ia., 237; Allen v. Stephanes, 
18 Tex., 672; Chamblee wv. Tarbox, 27 Tex., 145; McFaddin v. Vin- 
cent, 21 Tex., 47. 


No briefs for appellees on file. 


Witte, Curer Justice.— As this cause was dismissed below upon 
a general demurrer filed to the appellees’ petition, we are of course 
to consider the allegations of that petition as true in every respect 
in passing upon the ruling of the court. 

The allegations upon which it was sought to rescind the contract 
for the cancellation of the note held by Mrs. Varner against the 
trustees of the church, and the deed made to her for the town lot in 
return for such cancellation, are substantially to this effect: That at 
the time of making this contract she was an illiterate woman, un- 
accustomed to business“of any character except domestic affairs; 
that her husband had just died and she was overwhelmed with grief 
at his loss; that she had never lived in the town of Weatherford, or 
in any other town or city, but always in the country; that the 
trustees were members of the same church with herself, and that she 
relied fully and implicitly upon them to communicate facts truly, 
and advise her as to the best course to pursue. 

Further, that it was represented to her by the appellees that she 
could not make her debt out of the church, and if she did nat take 
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the lot for the debt she would get nothing; that the lot offered 
in exchange for the note was an extra lot, very desirable, worth then 
the sum of $2,000, and that the appellees knew that within a short 
time she could get more than $2,000 for it. That she could easily 
lease it for a number of years, and the lessees would erect business 
houses upon it, and in four or five years surrender her the buildings 
so erected in consideration of the ground rent, and that the trustees 
knew that the railroad depot would soon be on Ft. Worth street and 
there would then be no more valuable lot in Weatherford. 

It is further alleged that she was induced by these representations, 
which she charges to have been untrue in every respect, todeliver up 
a note which she held against the trustees of the Methodist church 
at Weatherford, which was perfectly good, and to receive in lieu of 
it the above mentioned lot, which, instead of being of the value of 
$2,000, was not worth more than $150, and the use of the basement 
of the church, which was of little or no value. 

It is insisted by appellant that these allegations, taken together, 
show sufficient facts to entitle her toa rescission of the contract, for 
the reasons that they show imposition upon her, a breach of con- 
fidence reposed by her in the trustees, fraudulent misrepresenta- 
tions on their part, and the cancellation of the note for an uncon- 
scionably small consideration. 

The grounds upon which the demurrer was sustained to the peti- 
tion are not found in the record, and as the appellees have not filed 
briefs in the cause, we are left to conjecture the reasons for the de- 
cision of the district judge. Ilis ruling was doubtless based upon 
the idea that the representations alleged were some of them mat- 
ters of opinion on the part of the appellees, and the others state- 
ments of what would occur in the future. That there was not such 
weakness of mind or incompetency for making contracts on the part 
of Mrs. Varner charged as rendered her subject to be imposed upon 
by the persons with whom she traded; nor such confidence reposed 
in their integrity as made them liable for deceit practiced upon her. 
And lastly, that the bargain was not so unconscionable as to shock 
the sense of right and justice, and lead to an inference of fraud. 

It is no doubt a general rule, both in law and equity, that misrep- 
resentations of value, either present or prospective, are mere matters 
of opinion, and no relief is afforded to those who are deceived by 
them. Vernon v. Keys, 12 East, 637; Anderson v. Hill, 12 Smedes 
& Marshall, 679; Ad. Eq., p. 177. 

The same may also be asserted as to misrepresentations as to the 
solvency and responsibility gf third parties. 

Vou. LIX — 20 
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But to these general rules there are numerous exceptions, and 
whether or not a contract is to be enforced or avoided for fraud 
must depend in a great measure upon the particular circumstances 
of the case under consideration. It is said that “fraud is so multi- 
form as to admit of no rules or definitions, and hence equity leaves 
the way open to punish frauds and redress wrongs perpetrated by 
méans of them in whatever form they may appear.” Big. on 
Fraud, 14. 

An act which would not be considered fraudulent if perpetrated 
upon a person of mature or vigorous age, and of ordinary mental 
capacity, and between whom and the contracting parties there was 
no relation of trust or confidence, will be impressed with a fraudu- 
lent character if the suffering party be under duress or an infant, 
or imbecile from old age or weakness of intellect produced by any 
cause, or if there be a relation of trust and confidence between the 
contracting parties. 

“The general theory of the law in regard to acts done and con- 
tracts made by parties affecting their rights and interests is, that in 
all such cases there must be a free and full consent to bind the par- 
ties. Consent is an act of reason, accompanied with deliberation, 
the mind weighing as in a balance the good and evil on each side.” * 
1 Story’s Eq., 222. 

A deliberate mind presupposes the possession’ of mental faculties 
capable of reflection and rational thought. If these faculties are 
lacking for want of sufficient development, or by reason of natural 
decay or other physical infirmity, the law requires greater fairness 
on the part of those dealing with such subjects, and less proof of 
deceit, oppression or imposition will be sufficient to set aside con- 
tracts made with them than in ordinary cases. Ellis v. Mathews, 
19 Tex., 390; Wurtemberg v. Spiegel, 31 Mich., 400. 

No definite rule of law can be laid down as to what condition of 
mind or degree of mental imbecility is sufficient to avoid a contract 
made with a party taking advantage of it. As in the case of fraud 
itself, each case will depend upon its own circumstances, and the 
state of the mind must be taken in connection with the other facts 
of the transaction to determine whether or not the contract may be 
avoided. Big. on Fraud, 283, 284. 

It is not necessary that the incapacity should be permanent in 
order to avoid a contract, but a temporary suspension of faculties 
by fear or overwhelming grief is enough to require the strictest 
good faith on the part of those making representations to one in such 
condition. Wilson v. Watts, 9 Md., 356 3 Lavitte v. Sage, 29 Conn., 577. 
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The duty to observe the rules of fair dealing becomes still more 
obligatory when the person dealt with is not only not in a proper 
condition to enter into agreements, but confides in the opposite party 
and implicitly trusts to his statements in reference to the subject of the 
transaction. The most usual instances of relations of trust are 
those of guardian and ward, attorney and client, trustee and cestuz 
que trust, etc. But these are not the only ones, and no enumeration 
can be made of the many different relations which may grow be- 
tween parties in which the one confides to the other in business 
transactions. Some of these may require a more strict adherenca 
to honesty than others, but in any case where it is clear that one 
party relied on the other, and had a right to do so, and such reli- 
ance must have been known, a sufficient relationship of confidence 
is shown to require more than ordinary good faith in dealing. But- 
ler v. Miller, 1 [red. Eq., 215; McCormick v. Malin, 5 Blackf., 509; 
Wilson v. Watts, 9 Md., 356. 

Again, whilst mere inadequacy of consideration may not be suffi- 
cient to set aside a contract made between persons standing on 
equal terms, and in a situation to judge for themselves, it has been 
held that if it be of so gross a nature as to amount in itself to de- 
cisive evidence of fraud, it will avoid a contract made between such 
parties. Butler v. Haskell, 4 Dessaus., 651; Kerr on Fraud & 
Mistake, 186, 187; Green v. Thompson, 2 Ired. Eq., 365. 

It certainly is good cause to set aside an agreement when one 
laboring under imbecility, ignorance, distress, or the like, has parted 
with property at a price so inadequate as to shock the sense of jus- 
tice in any correct thinking mind. Tracy v. Sackett, 1 Ohio St., 54; 
Perkins v. Scott, 23 Lowa, 237. 

Applying these principles to the allegations in the present peti- 
tion, we find misrepresentations which fall but little short, if any, 
of what would be sufficient to rescind a contract made with a per- 
son of ordinary capacity, made to an illiterate woman, wholly in- 
capable, from her situation and previous habits, of judging of the 
value of the property, or of the responsibility of the parties whose 
obligation she surrendered. One rendered still more incapable by 
overwhelming grief and distress, caused by the late loss of her hus- 
band, and confiding in the judgment and integrity of the parties 
with whom she was trading, because they were her brethren in the 
same church. We find, too, that, induced by such representations, 
and incapable from her condition of judging for herself, and repos- 
ing entire confidence in the parties with whom she was dealing, she 
parted with valuable property for one-thirteenth of its value —a note 
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on solvent persons for $2,000 in exchange for a lot not worth over 
$150. 

It would seem that, grouping all these facts, and not considering 
any one except in connection with the others, the case is brought 
fully within the principles and authorities above stated, and the 
plaintiff had set forth a good cause for rescinding her contract, and 
she should have been allowed to go to the jury and sustain her al- 
legations by proof, if she could. 

Numerous cases may be found in the books where the courts have 
rescinded contracts with fewer circumstances of fraud surrounding 
them than are found in the one made by this petition, dispensing 
equity in each case upon its peculiar facts, and inferring fraud from 
connected facts, each one of which would be insufficient in itself 
to raise the presumption. Lavitte v. Sage, supra; Tully v. Smith, 
1 Cold., 290; Walker v. McCoy, 3 Wend., 103; Seely v. Price, 14 
Mich., 541. 

We think the court erred in sustaining the general demurrer to 
appellant’s petition, and for this error the judgment is reversed and 
the cause remanded. 





REVERSED AND REMANDED. 
[Opinion delivered April 24, 1883.] 





Sanporn & Warner v. Norron & Denrz. 
(Case No. 4814.) 


1. AsstgnMENT — Practice — PLeapina.— In an action for debt, the defendants set 
up by way of defense that they had made an assignment, and that the plaintiff 
had filed the claim sued on with the assignee properly verified; but neither in the 
answer or statement of facts was there anything to show whether the assignment 
contained a clause providing for their discharge from the claims of accepting 
creditors. Held, 

(1) The answer must be construed most strongly against the pleader. 

(2) The assignment must be regarded as a general assignment, with no pro- 
vision for a release by those accepting its benefits. 

(3) Thus construed, the plaintiff was not debarred from collecting any balance 
that might be due on his claim after crediting it with the amount received from 
the assignee. 

(4) The debt being established, the plaintiff was entitled to a judgment declar- 
ing that fact, and that it should not become a lien on any of the assigned prop- 
erty, but that execution might issue against any property not transferred by the 
assignment. 

2. AssiGNMENTS.— The fifth section of the act of March 24, 1879, regulating assign- 

ments, which requires that creditors shall make known their consent in writing, 

does not make consent of any other character invalid. If a creditor actually con- 
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sents, though not in writing, the assignee may proceed as if such creditor were 
ranked among those accepting. 
acceptance. 


2 


If his claim be paid, it is conclusive evidence of 


3. Same.— See opinion for facts held sufficient evidence of acceptance of an assign- 


ment by a creditor. 


Arrrat from Bexar. 


Noonan. 


Tried below before the Hon. George W. 


Suit by Sanborn & Warner on asworn account for about $1,586.58. 
The defendants pleaded that they had on December 9, 1879, made 
a general assignment for the benefit of creditors to J. F. Minter, as- 
signee; that plaintiffs, on April 12, 1880, filed with the assignee the 
claim sued on, and that by the act of thus filing they were estopped 


from suing. 


The case was tried by the judge without a jury. Judgment for 
defendants. 

The errors assigned were: 1st. The court erred in ruling that the 
filing of plaintiffs’ claim with the assignee was a consent to the as- 


signment. 


2d. The court erred in holding that the act of plaintiffs 


in regard to the assignment released the defendants from plaintiffs’ 
claim. 3d. The court erred in giving judgment for the defendants 
on the facts of the case. 


Simpson & James, for appellants, cited act of March 24, 1879, R. 
S. Appendix, p. 6. 


Shook & Ditmar, for appellees. 


Wiis, Corer Jvustricr.— The statement of facts does not inform 
us whether the assignment pleaded and offered in proof by appel- 
lees did or did not contain a provision for their discharge from the 
claims of creditors accepting it, as provided by the third section of 
the law of March 

The answer of 
signment under that law, the time of making it, the name of the 
assignee, the service of notice and the filing of the claim sued on 
with the assignee, verified according to law. 

Taking the allegations of the answer most strongly against the 
pleader, we must hold, under the points made for a reversal of the 
judgment, that the assignment set up, and of course they are of- 
fered in evidence, was not suchas is provided for in the third sec- 
tion of the above act. 


appellees merely alleges that they made an as- 


Treating it as a general assignment, with no provision for a re- 
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lease by those accepting its benefits, it necessarily follows, taking in 
view all the provisions of the act, that creditors accepting its bene- 
fits were not debarred from collecting any balance due upon their 
claims over and above what was paid them in dividends by the 
assignee. 

Such is the general principle in reference to assignments, and the 
statute providing for a discharge from all liability in certain cases 
excludes the idea that the debtor shall be released in any other. 

If the debt is not released in full, a right to enforce the unpaid 
balance by any means provided by law, not inconsistent with the 
validity of the assignment, remains with the creditor. He can sue 
for such unpaid amount and collect it out of any property of the as- 
signor subject to execution and not included in terms or by force of 
the statute within the general assignment. If the creditor accumu- 
lates property in the future, it can be made to answer for such re- 
maining indebtedness. 

This right of action would, in many instances at least, be of no 
avail, if the creditor be compelled to wait until the assignee closes 
out the estate received by him from the assignor and makes his last 
dividend to the creditors. In the meantime, the statute of limita- 
tions may bar the claim, or the witnesses to prove it may remove out 
of his reach, or the debtor depart beyond the jurisdiction of the 
court. It could not have been the intention of the law to place 
the creditor at any such disadvantage. 

By becoming a party to an assignment which does not provide for 
a discharge of the debtor, he cannot, of course, attack the validity 
of the instrument nor seek to obtain more than his pro rata out of 
the property in the hands of the assignee. 

But these are all the rights he surrenders, and, subject to such re- 
strictions as prevent him from enforcing these abandoned privileges, 
he has all remedies possessed by a non-consenting creditor to collect 
his claim, or such of it as may be due after he has received his pro 
rata from the assignee. 

“ By coming in under a voluntary assignment the creditors express 
their election to accept of its provisions and are considered as acquies- 
cing in the disposition directed by the assignor to be made of the 
proceeds of the property.” | Burrill on Assignments, § 479. 

Under the facts contained in the record the court should have 
rendered such judgment in favor of the appellants as could establish 
their claim, but not become a lien uponany of the assigned property, 
but would have entitled them to an execution to be levied of prop- 
erty not passing by the assignment. 


we 
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We have treated this case as if it were sufficiently shown that the 
appellants had accepted the assignment, and such we conceive to be 
the effect of the evidence. 

The fifth section of the act requires that creditors shall make 
known to the assignee their consent in writing within four months 
after publication of notice of such assignee’s appointment, and no 
creditor not assenting shall receive or take any benefit under the 
assignment. 

This provision has several objects in view. One is to enable the 
assignee to know within a definite period how many and what cred- 
itors will accept the assignment; another is to furnish him and the 
creditor with such evidence of consent as cannot be disputed, and 
another is to place it in the power of the creditor to share in the 
benefits of the assignment, and yet have sufficient time to prepare 
and file his claim, which may be done within four months from the 
date of the publication. 

The act does not make consent of any other character invalid, nor 
prevent the assignee from entering the name and claim of creditors 
not consenting in writing among those that are to reap the benefits of 
the assignment. It provides that creditors not assenting shall not 
receive such benefits, but does not positively shut out those who give 
consent otherwise than in writing. In fact, the section contemplates 
that the assignee may proceed as if such creditor were ranked 
amongst those accepting; for in case the assignee pays him a div- 
idend, it is conclusive evidence of acceptance. Yet no dividend can 
accrue to such creditor unless his claim is taken into consideration 
by the assignee. 

The design of the statute was to compel the creditor to give no- 
tice of his acceptance, but to allow the assignee to waive written 
‘notice, provided the claim itself was duly filed, so that it could be 
taken into consideration in marshaling the debts due from the es- 
tate. The assignee is not compelled to allow any other but written 
notice; but if he makes no objection and files the verified claim, we 
do not think that the claimant can object to being ranked among 
the accepting creditors of the estate. 

This claim was duly verified and filed within the required time. 
The assignee made no objection to it, and, so far as appears from the 
record, the claim still remains with him. It had been on file fifteen 
months before this suit was brought. It has doubtless been ranked 
among the claims upon which dividends are to be paid, if any should 
accrue. All these circumstances put it beyond the power of the cred- 
itor to recall his previous action, take advantage of the want of a 
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preliminary step on his part, which it was his duty to take, but 
which has been waived by the other party, and thus possibly disturb 
the entire proceedings which the assignee has taken in the discharge 
of his trust. 

We think there was sufficient evidence of acceptance of the as- 
signment on the part of the appellant; but for the error in holding 
that he could not sue, notwithstanding such acceptance, the judg- 
ment is reversed and the cause remanded for further proceedings in 
accordance with this opinion. 

ReverseED AND REMANDED. 


[Opinion delivered April 24, 1883. ] 





Bensamin Ferris v. J. E. Srreeper. 
(Case No. 4092.) 

1. Aprprat.— Only parties to the record can prosecute an appeal. This rule is subject 
to the statutory exception in favor of executors, administrators or heirs of a party 
who dies pending the suit. 

2. CASE REVIEWED AND DVISAPPROVED.—- Mason v. Peck, 7 J. J. Marshall, 301, 
which maintains the right of appeal in a purchaser pendente lite, reviewed and 
disapproved. 

3. APPEAL.— One who has an interest in the subject matter in litigation may, even after 
judgment, assert his rights, apply for a new trial, and make himself a party to the 
record to that extent. If his motion for new trial be overruled, he may appeal 
and set up any error commiited in passing on his motion and the evidence offered 
in support of it; but he cannot avail himself of supposed errors committed against 
any other party to the record. 


Arrest from Grayson. Tried below before the Hon. Joseph 
Bledsoe. ‘ 

Streeper sued W. E. and Thos. L. Arnold, J. M. Cook, S. A. 
Cook and J. W. Orme, September 20, 1875, charging the execution 
of a note by the Arnolds to Orme and 8. A. Cook, the indorsement 
of it by S. A. and J. M. Cook to Streeper, J. M. Cook joining 
therein as surety; that the note was executed for the purchase 
money of certain land therein described; that Orme had since pur- 
chased the land with notice of the lien; that the consideration for 
the indorsement of the note by the Cooks was the conveyance by 
him of lot No. 10, block 51, town of Denison, and that by virtue of 
the indorsement the Cooks became original promisors, and the note 
constituted a vendor’s lien on the lot; Orme and wife asserted a 
homestead right to the other land; J. M. Cook claimed that he was 



































Ferris v. SrREEPER. 





1883.] 





Opinion of the court. 





indorser on the note and released by the laches of the plaintiff; 8S. 
A. Cook set up his discharge in bankruptcy, and the Arnolds made 
no defense. 

There was a verdict and judgment in favor of Streeper against 
the Arnolds for the amount of note and foreclosure of lien upon 
lot No. 10, but for defendants Orme and wife, J. M. Cook and 8. 
A. Cook. This judgment was rendered May 13, 1879; on the 
15th of the same month Ferris filed a motion in the name of 8. 
A. Cook for a new trial, and this was opposed by all the parties ex- 
cept the Arnolds. Two days after he filed a motion in his own 
name, claiming that he had purchased lot 10 from 8. A. Cook in Jan- 
uary, 1576, and, as part payment of the purchase money therefor, 
had paid off and discharged a valid mortgage on the lot, which was 
taken without notice of the lien asserted in this case; that at the 
time of the purchase and payment of the mortgage he had no 
notice of the pendency of this suit and the existence of the vendor's 
lien; that S. A. Cook promised him to employ counsel to rep- 
resent his (Ferris’) interest in the suit, which he failed to do, bat 
fraudulently combined with the plaintiff, Streeper, and the other 
parties to the suit to have the lien foreclosed on the land. 

The court heard testimony upon this motion and overruled it, 
and also the motion made in the name of Cook. Ferris appealed, 
and assigned errors. 


Throckmorton, Brown & Bryant, for appellant, cited Hughes v. 
Maddox, 6 Tex., 90; Lee v. Salinas, 15 Tex., 495; Mason v. Peck, 4 
J. J. Marshall, 300; Marr v. Hanna, id., 643. 


(7. G. Pandell, for appellee, cited Smith v. Allen, 28 Tex., 497. 


Warrs, J. Com. Apr.— Appellant Ferris claims to have purchased 
the land upon which the lien was foreclosed from 8. A. Cook, one 
of the defendants, pending this suit; and after the judgment was 
rendered he appeared and made a motion for a new trial in the 
name of 8. A. Cook, which was overruled by the court, and he now 
assigns as errors such things as transpired on the trial, and which 
he claims were erroneous as to Cook. 

In support of the proposition that a purchaser from one of the 
defendants pending the suit may appeal from a judgment rendered 
against such defendant, appellant relies upon Mason v. Peck, 7 J. J. 
Marshall, 301, and Marr v. Hanna, id., 643. The first of these cases 
was before the court on writ of error, prosecuted by one Triplet, 
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who had purchased the interest of the defendants under a judicial 
sale pending the suit. The court held that Triplet had such an in- 
terest as would authorize him to prosecute a writ of error in the 
names of those from whom he acquired that interest. 

No authority is cited by the court in support of the assertion, nor 
any other reason given than that Triplet was in privity of estate 
with the defendants. In the other case, the party who prosecuted 
the writ of error appeared in the circuit court and asserted his inter- 
est; but, notwithstanding, the court, upon the motion of the defend- 
ant, who claimed that he had paid the debt pending the suit, 
dismissed it. There it would seem that the party who prosecuted 
the writ of error was a party to the record, and that the question 
was not involved in the case. 

Our constitution confers the right of appeal, and the exercise of 
that right is regulated by statute. As a general rule derivable from 
the various provisions of the statute regulating appeals, only parties 
to the record can exercise that right. The only exceptions to that 
general rule which now occur to us are those specially provided for 
in the following statutory provision: “In case of the death of any 
party entitled to an appeal or writ of error, the same may be taken 
by his executor, administrator or heir.” This would at least indi- 
cate the legislative intent in this particular to confine the exercise 
of the right to the parties to the suit and those specially designated. 
It would also seem that it was the judgment of the legislature that 
it was necessary to confer the express right upon the parties named, 
or else it could not be exercised by them. Those who purchase the 
subject matter of the suit pending the litigation have not been re- 
garded with favor; on the contrary, they have been considered as 
volunteers, a kind of intermeddlers whose assertion of right is not 
entitled to the special favor of the courts. Briscoe v. Bronaugh, 1 
Tex., 326; Burford v. Rosenfield, 37 Tex., 42; Panchard vw. Delk, 55 
Tex., 307. 

We are of the opinion that appellant had no right to prosecute an 
appeal in the name of S. A. Cook, so as to avail himself of any sup- 
posed errors committed on the trial of the cause. 

However it was in accordance with the recognized practice in this 
state, to allow appellant, after the judgment was rendered, and at the 
same term, to assert his rights, and secure, if he could, a new trial, 
so as to have an adjudication upon his asserted rights. Hughes v. 
Maddox, 6 Tex., 90. 

Appellant did, after the judgment and before the expiration of 
the term, interpose his motion for a new trial, and therein asserted 
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his claim to the property upon which the lien was foreclosed; also 
claimed that he had been prevented from asserting his rights pend- 
ing the suit by reason of a fraudulent combination between the 
plaintiff and the defendants. The court below heard this motion 
and the evidence that was offered in support of it, and overruled the 
motion. Whatever errors were committed against appellant in that 
preceeding he had the right to bring before this court for revision. 

3ut in doing that he cannot avail himself of supposed errors com- 
mitted against any other party to the record. 

Then the question arises, did the court err in overruling appel- 
lant’s motion? He shows by his motion that he purchased the prop- 
erty pending this suit, and this ‘was notice to him of the plaintiff's 
claim. There is noevidence in the record that the mortgage which he 
claims to have discharged ever existed, nor is there any evidence in 
the record establishing the fraudulent combination which he charges 
to have existed between the plaintiff and defendants. In the ab- 
sence of such evidence, it will be presumed that the court below cor- 
rectly overruled the motion. 

We conclude that there is no error in the judgment, and that it 
ought to be affirmed. 


AFFIRMED. 
[Opinion adopted April 23, 1883.] 





Hi. E. Taytor v. W. L. Campsett, Ex’r, ero. 
(Case No. 4739.) 


1. STATEMENT OF FACTS — AGREEMENT OF COUNSEL.— When, on appeal, the tran- 
script contains an agreement signed by counsel for the parties, of facts which they 
consented might be offered in evidence, but which does not purport to be a state- 
ment of facts signed by counsel and approved by the judge, and there is nothing 
to show that it was ever in fact offered in evidence, it will be disregarded. When, 
on such appeal, there appears no statement of the conclusions of law and fact 
found by the judge, and there is nothing to show that it was an agreed case under 
art. 1414, R. S., there being no statement of facts, the presumption is that the 
judgment below was proper. 

2. STALE DEMAND.— Whena right of action accrued to enforce specific performance 
of a contract for the sale of land in 1861, and suit was not brought until 1880, 
and no excuse given for not sooner bringing it, it was held that the demand was 
stale, and that no performance could be decreed. —In the absence of a statute, the 
longest period of limitations prescribed as a bar to real actions it would seem 
should bar an action for specific performance. 


Avrrat from Collin. Tried below before the Hon. Joseph 
Bledsoe. 
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Taylor brought this suit for specific performance of a written 
contract between appellee’s testate, Jacob Ruth, and Howell & 
Ragsdale, dated June 8, 1857, alleging that in consideration of 
Howell & Ragdale having located and paid the expenses of the 
survey and location of a specified six hundred and forty acres of 
land by virtue of certificate issued to Wm. M. Williams, and the 
further consideration of procuring the patents and paying the ex- 
penses thereof, Ruth bound himself to convey to Howell & Rags- 
dale, as soon as patents could be obtained, one hundred and sixty 
acres of the land, and charged that Howell & Ragsdale performed 
their part of the agreement, located surveys, paid the expenses and 
procured the patents to issue to Jacob Ruth, appellee’s testate, on 
the 26th day of June, 1861, and that he was the legal and equitable 
owner and holder of the contract and land by regular chain of 
transfer from Howell & Ragsdale down to himself, for a valuable 
consideration paid, and that Ruth afterwards died. 

He further charged that Ruth, in his life-time, and his executor 
since his death, had failed and refused to execute to Howell & Rags- 
dale or their assigns a deed in compliance with his agreement, ete. 

It was agreed, in the manner stated in the opinion, that Jacob 
tuth and Howell & Ragsdale entered into a written agreement as 
alleged in petition; that Howell & Ragsdale located and surveyed 
the land, returned the field notes to the general land office, and per- 
formed their agreement, except procuring patents and delivering 
them to Jacob Ruth; that the lands were patented by virtue of 
their location and survey June 26, 1861, and that there was a reg- 
ular and legal chain of title thereto from Howell & Ragsdale down 
to H. E. Taylor, bearing date prior to the institution of this suit. 


Throckmorton & Brown, for appellant, cited Hemming v. Zimmer- 
schitte, 4 Tex., 166; Gibbons v. Bell, 45 Tex., 424; Reed v. West, 
47 Tex., 248; Bell v. Warren, 39 Tex., 110. 


R. R. Craig, for appellee. 


Srayton, Associate Justice.— This action was brought for the 
specific performance of a contract to convey land, alleged to have 
been made between Howell & Ragsdale and Jacob Ruth on the 8th 
day of June, 1857. The appellant claims as the assignee of Howell 
& Ragsdale. Among other defenses the defendant pleaded a gen- 
eral denial, which imposed upon the appellant the necessity of prov- 
ing his case. The cause was tried without a jury, and, as the 
judgment shows, upon the evidence. 
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There is in the transcript an agreement, signed by counsel for the 
respective parties, of facts which it was agreed might be offered in 
evidence; but there is nothing to show that this agreement was 
offered in evidence on the trial of the cause, and it does not purport 
to be a statement of the facts signed by counsel and approved by 
the judge who tried the cause. It does not even bear a file-mark 
showing that it was a paper in the case. 

There is no statement of the conclusions of law and fact found 
by the court as permitted by art. 1333, R. S.; nor does the record 
exhibit an agreed case under art. 1414, R. S. 

In this state of the transcript we cannot recognize the agreement 
of counsel as a statement of facts. Curry v. York, 3 Tex., 359; 
Smith v. Tucker, 25 Tex., 604; Frost v. Frest, 45 Tex., 338; Wamp- 
ler v. Walker, 28 Tex., 598; Witten v. Poindexter, 25 Tex. Sup, 
378; Cross v. Crosby, 42 Tex., 114; Johnson v. Blount, 48 Tex., 38. 

As the case is presented by the transcript, it must be presumed 
that the plaintiff failed to make such proof as would sustain his 
case, or that the proof for the defendant destroyed the case; hence 
this court cannot revise the action of the court below upon the as- 
signments of error made, all of which are based upon alleged errors 
of the court in its findings upon the testimony. 

We deem it proper, however, to say that if we could consider the 
agreement of counsel as a statement of facts, it would not change 
the result. The delay of more than twenty years after the cause 
of action, by the exercise of ordinary diligence, would have ac- 
erued, the most of the parties to the original agreement being 
dead, is not sufficiently excused. 

A suit might have been brought in 1861, and, by the exercise of 
diligence in procuring the patents, even earlier. Yet no action was 
brought until December 16, 1880, nor is any excuse given for not 
sooner instituting it. 

The statute now makes ten years the period which will bar an 
action for the specific performance of a contract to convey real es- 
tate (R. S., 3209), and it would seem that, in the absence of a stat- 
ute, the longest period of limitation prescribed as a bar to real 
actions ought to bar an action for specific performance, unless some 
good reason for the delay in bringing the suit is shown. 

The judgment is affirmed 

AFFIRMED. 

[Opinion delivered April 24, 1883.] 
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E. H. & Wma. Tuompson v. M. H. Comsrock er At. 
(Case No. 4700.) 


1. IMPROVEMENTS IN GOOD FAITH.— A party claiming in trespass to try title the 
value of improvements made on the land, must set up, as he would any other fact, 
his claim for improvements, and set forth specifically the ground on which that 
claim is based. A general informal suggestion to the court, that he has made per- 
manent and valuable improvements, and was a possessor in good faith, which was 
sufficient under a former statute, will not comply with the law. R. S., art. 4813. 

2. IMPROVEMENTS — PossEssOR IN GOOD FAITH.— A defendant who had been sued 
for title and possession of a school section of land, which had been purchased by 
the plaintiff, pleaded that he was “informed by the county surveyor of the county 
where the land was situate, that it was vacant public domain; *’ that he filed upon 
the same as a pre-emptor, established his home, made valuable improvements 
thereon, and procured survey and field notes thereof to be forwarded to the general 
land office; that afterwards learning his mistake, he applied to purchase the same 
from the state as a school section. On this statement he set up possession in good 
faith, and claimed compensation for improvements. Held, 

(1) That proof of all the facts alleged would not sustain a plea of good faith. 

(2) The plea under former decisions would have been good had it shown that*he 
was an occupant without knowledge, or the means by the use of ordinary diligence 
of learning, that the land was not publicdomain. Citing Sellman v. Lee, 55 Tex., 
322; Powell v. Davis, 19 Tex., 382. 

*3. Same.— The following decisions referred to as furnishing a proper guide for instruc- 
tions in such cases: French v. Grenet, 57 Tex., 273; Sartain v. Hamilton, 12 Tex., 
220; Hill r. Spear, 48 Tex., 583; Dorn ». Dunham, 24 Tex., 380; Hutchins v. Bacon, 
46 Tex., 409. 

4. Hearsay.— A defendant sued for land to which the plaintiff had acquired title be- 
fore the defendant attempted to secure the same as a pre-emptor, cannot give in 
evidence declarations of the surveyor and commissioner of the general land office 
in regard to his pre-emption claim. 


Apprat from Wise. Tried below before the Hon. C. C. Potter. 

Suit by appellants for six hundred and forty acres of school land 
purchased by them. Answer of not guilty, and suggestion of im- 
provements made in good faith. The answer as to improvements 
and possession in good faith was as stated in second subdivision of 
syllabus. Verdict and judgment for appellants, and for defendant 
the value of his improvements. The initial step taken by appellee 
to pre-empt the land was after the purchase of it by appellants from 
the state as a school section. 


T. J. Wyatt, for appellants. 


No briefs for appellee on file. 


West, Assoorare Justice.— There is no question raised as to ap- 
pellants’ right to the land. Their title is conceded by the appellees 
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to be good. 


The only question, then, is, shall the judgment in favor 


of the appellee, M. H. Comstock, for the value of his improvements, 


stand ¢ 


Special exceptions were taken to that portion of the pleadings 
of appellees which alleged the making of these improvements in nen 
faith. The Revised Statutes, art. 4813, changed the old law. 
merly (Hart. Dig., art 
no formal pleading was necessary. All that was required of the de- 
fendant was for him, at any stage of the cause before the first trial, 


to merely 


; Pasch. Dig., art. 5300), on this via 


suggest to the court in an informal manner the fact that 


he was a possessor in good faith, and had made valuable improve- 


ments. 


Now he is required to allege and set up in the course of his 


pleadings, as other facts are alleged, his glaim for improvements, 
and is also required to state the special grounds on which this claim 


is based. 


R. 8., art. 4813; Powell v. Davis, 19 Tex., 382. 


The averments on that subject in this case are not as full and spe- 
cific as they ought to be, as to the special grounds on which the 
appellees based their claims for compensation for improvements. 
The facts as to how and in what manner the mistake of putting im- 
provements on the land of another occurred should be specially 
pleaded and proved. The mere averment that the surveyor of Wise 
county, on 3d of May, 1875, informed the appellees that the land 
was vacant domain, will not do. 
in this case at least, be stated. 
appellees rely to show good faith should be set out in the pleadings. 
No facts can be proved except those that support the allegations, 
and the proof of all the facts here alleged would not sustain the plea 
of good faith; hence the court erred in overruling the special excep- 
tions of appellants. 

This court has intimated, more than once, that upon sufficient 
proof that a settlement was made in good faith, and with honest 
intent and belief on the part of the settler, he was entitled to acquire 
the land under the pre-emption laws; that such a person was entitled 
to pay for improvements thus made during the time he was such an 
actual occupant without knowledge, or the means by the use of ordi- 
nary diligence of learning the po that the land was not public 


domain. 


Something more than this must, 
All the grounds upon which the 


Powell v. Davis, 19 Tex., 382. 


Sellman v. Lee, 55 Tex., ; Powell v. Davis, 19 Tex., 38 


The evidence introduced is not sufficient of itself alone to show 
the appellee M. H. Comstock to be a possessor in good faith. This 
want of fuller evidence probably grew out of the defective aver- 
ments on this subject that were held by the court to be sufficient. 


This view of the case, as well as the law, on the subject of mis- 
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take in taking possession of the land of another, as laid down by 
this court, so far as applicable to the facts of this case, should be 
given in charge more fully to the jury than was done. 

The following authorities will furnish a safe guide to the court in 
framing its charge, so as to present fairly the question of good faith 
as raised in the pleadings: French v. Grenet, 57 Tex., 273; Stewart 
v. Kemp, 54 Tex., 252; Sartain v. Hamilton, 12 Tex., 220; Hill ». 
Spear, 48 Tex., 583; Dorn v. Dunham, 24 Tex., 380; Hutchins ». 
Bacen, 46 Tex., 409. 

On the subject of improvements, put by mistake upon the land of 
another, this court, in the Heirs of Gatlin v. Organ, 57 Tex., 13, 
lays down the following rule on the subject of good faith: “ Asa 
general rule, a defendant who does not assail the validity of the 
plaintiff's title to the land is not entitled to recover the value of 
improvements upon the ground that he had mistaken the boundary 
line, and in this way put improvements upon the plaintiff's land in- 
stead of his own, if, by the exercise of due care, the true boundary 
could have been known. But if the evidence should show, in such 
a case, that the mistake was not caused by the party’s negligence, or 
that the plaintiff knowingly stood by and permitted the mistaken 
defendant to make valuable improvements upon his land without 
giving him notice of his claim, then the defendant would be entitled 
to compensation for the excess in value of the improvements over 
the value of the use and occupation of plaintiff's land.” 

In view of another trial, we deem it proper to say that the ap- 
pellee, M. H. Comstock, was allowed over the objections of the 
appellants to detail to the jury conversations that he had in the 
year 1874 with the county surveyor of Wise county and the com. 
missioner of the general land office on the subject of his pre-emption 
claim. This evidence seems to be hearsay; the county surveyor and 
the commissioner of the general land office, if the testimony is ad- 
missible, would seem to be the witnesses. 

In H. & T. C. R. R. Co. v. Burke, 55 Tex., 338, a witness testified 
positively to the value of certain paintings; on cross-examination it 
was developed that he had learned their cost from a conversation 
with his father. This court held that the evidence should have been 
excluded on a motion made to that effect. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered April 27, 1883.] 
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J. C. Forr v. F. P. Powett. 
(Case No. 4069.) 


1. Homesteap.— The use of property as a home must co-exist with the intention that 
it shall be the home to invest it with the homestead character. 

2. Same.— A man owned property for eight years, during which time he remained on 
it with his family three days. A considerable portion of the eight years he re- 
sided on a farm owned by his wife, but claimed that he intended to make the 
property owned eight years his home, if he did not sell it, and offered it for sale. 
In a suit between the purchaser under judgment against the owner, and the 
claimant, held, that a verdict and judgment against the claimant, which in effect 
determined that no homestead right existed, was proper 


Apprat from Ellis. Tried below before the Hon. George N. 
_ Aldredge. 

F. P. Powell sued appellant in trespass to try title October 26, 
1878, to recover the land described in the petition, which is a house 
and lot in the town of Waxahachie, claiming the same by and 
through a judgment against appellant in favor of Dur & Co., and 
an execution issued by virtue thereof, sheriff's sale and deed to 
appellee. ‘ 

Appellant claimed the same as his homestead, and that his right 
thereto was unaffected by such sheriff’s sale. 

The case was tried without a jury, and a judgment rendered for 
appellee. 

It was claimed that the court erred in holding that the property 
was not the homestead of appellant. 


Bradshaw, Hawkins & Kemble, for appellant, cited Shepherd v. 
Cassiday, 20 Tex., 24; Gouhenant v. Cockrell, 20 Tex., 96; Thomas 
v. Williams, 50 Tex., 273; Woolfork v. Ricketts, 48 Tex., 28. 


Ferris & Rainey, for appellee. 


Warts, J. Com. App.— It appears that appellant had owned the 
property for about eight years at the time it was sold by the sheriff, 
and during that time he is shown to have been upon the premises 
with his family about three days only. For a considerable part of 
that time, it appears that he resided upon the farm belonging to his 
second wife, but claims that he intended to make the property in 
controversy his permanent home in the event that he did not sell it. 
And it appears that, during the time he was residing on the farm 
with his family, he was offering the property in controversy for 
‘sale, and at one time entered into a contract of sale, which failed 
Vou. LIX — 21 
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because the other party could not raise the money. Taking appe!- 
lant’s own evidence as to his intention with respect to this property, 
and it amounts to no more than an indeterminate intention to make 
the property his homestead at some time in the future, provided it 
suited him to do so. While it is necessary to clothe property with 
the homestead character that the owner should intend it as such, 
that intention, unaided by some use of the property as a homestead, 
does not have that effect: the two must concur; the intention and 
use are indispensable. In this case the evidence fails to show that 
definite, certain and fixed intention to make the property his home- 
stead that would be requisite to constitute it such, in the absence of 
such occupancy as would at least indicate to the public the home- 
stead character of the property. Even if we should give the appel- 
lant the benefit of the most liberal construction to which the 
evidence is subject, still there is a want of intrinsic force in the evi- 
dence to establish such intention and occupancy as would invest the 
property with the homestead character. And if appellant had 
moved upon the land after the levy was made, and had continued 
that occupancy until this suit was instituted, such occupancy would 
not have affected the title of the purchaser at the sheriff’s sale. 
Gage v. Neblett, Texas Law Reporter, vol. 1, p. 486; Gaines v. Nat. 
Exchange Bank, Law Reporter, vol. —, pp. 484, 485. 

We conclude that the judgment is fully supported by the evi- 
dence, and that it ought to be affirmed. 

AFFIRMED. 
[Opinion approved April 27, 1883.]} 





Concercton Perez v. Juan Perez. 
(Case No. 4371.) 


1. CoNSTRUCTION OF STATUTES.— In construing an act of the legislature, whenever 
it is found that the act makes a general provision, apparently for all cases, and at 
the same time contains a special provision for a particular class of cases, the special 
provision must govern as to the particular class. 

2. Witis.— The general provision of the act of 1848 (Pasch. Dig., 1261) required ten 
days’ notice of an application for the probate of a will to be given by posting no- 
tices at the court-house and four other public places, etc. The same act provided 
(Pasch. Dig., 1264) that no nuncupative will should be proved until those who 
would have been entitled by inheritance, had there been no will, had been cited to 
contest the same if they so desired. Held, 

(1) In probating a nuncupative will the general direction for giving of notice 
must yield to the specific requirement for citation. 
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(2) One is cited when he has served upon him, in accordance with law, the tech- 
nical writ known as a citation, and he cannot be cited, in contemplation of the 
statute, by the posting of notices to appear and contest the probate of a nuncupa- 
tive will. 

(3) The object and policy of the law in requiring greater particularity in the 
probate of nuncupative wills discussed. 


Error from Bexar. Tried below before the Hon. G. H. Noonan. 

Suit was begun in the’county court of Bexar county, Texas, sit- 
ting in probate, upon the petition of Juan Perez, defendant in error, 
against Antonio Perez, Maria de Jesusa Perez de la Zerda, Concep- 
cion Perez, minor, whose guardian was Jose Maria Perez, Francisca 
Perez, wife of Julio Garza, and Guadalupe Aguilar, minor, whose 
guardian was Nemecio de la Zerda, as heirs at law of one Antonia 
Perez, who died on the 8th day of August, 1868, for the probate of 
a nuncupative will alleged to have been madé by Antonia Perez 
just prior to her death. The petition alleged, in substance, that An- 
tonia Perez, a feme sole, died on the Sth of August, 1868, who, 
during her last illnessand just prior to her death, made a nuncupative 
will constituting said Juan Perez her sole heir, and devising and 
giving to said Juan all her estate, real, personal and mixed; said 
estate consisting of real estate in the city of San Antonio, Texas, 
and some real estate and personalty in the county of Wilson, Texas; 
and that, at the time of the declaration of said will, the said 
Antonia Perez was of sound mind. Petition filed December 5, 
1868. 

Nemecio de la Zerda, as guardian for Guadalupe Aguilar and 
Maria Jesusa de la Zerda, answered, claiming their relationship to 
the deceased Antonia, their interests as heirs at law, and denying 
that the deceased made the will alleged in the petition. 

The cause was submitted to the district judge upon the statement 
of facts sent up from the county court, and the further agreement 
that Antonia Perez, deceased, was of sound mind when she spoke 
the words detailed by the witnesses who testified in the cause. 

The court, after hearing the evidence, adjudged that the same was 
sufficient to establish the declaration of Antonia as her last will and 
testament; establishing the nuncupative will, decreeing that Juan 
Perez, defendant in error, was the sole legatee and heir of Antonia, 
and vesting in him title to all the estate, real, personal and mixed, 
of said Antonia, deceased, subject only to debts. 

Concepcion Perez, one of the parties defendant, brought the cause 
by a writ of error to this court, alleging that she was an infant of 
the age of thirteen years at the time of the final disposition of the 
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cause in the district court, and that she attained her majority in 
March, 1880. 

It was agreed by counsel for plaintiff and defendant in error that 
the plaintiff in error arrived at the age of twenty-one years in 
March, 1880, and that Concepcion Perez was never served with the 
process of the court, otherwise than by the notice posted on the 
court-house door. 


Tarleton & Boone, for plaintiff in error. 
No briefs for defendant in error on file. 


Wuutr, Cater Justice.—The act of 20th March, 1848, provides 
that no nuncupative will shall be proved until those. who would have 
been entitled by inheritance, had there been no will, have been cited 
to contest the same if they please. Pasch. Dig., art. 1264. The 
same provision is found in the “act concerning wills” of January 
28, 1840, except that the word “summon” is used in place of the 
word “cite.” Id., 5371. Both of these sections were in force at 
the time this proceeding was commenced and tried before the county 
and district courts, and must govern so far as service of process in 
the cause is concerned. 

The general provision of the law of 1848, in reference to the pro- 
bate of wills, required ten days’ notice of the application to be given, 
by posting at the court-house and at two other public places not in 
the same town or city. Id.,1261. The general rule is that when 
the law makes a general provision, apparently for all cases, and a 
special provision for a particular class, the general must yield to the 
special clause, so far as the particular class is concerned. 

The words citation and notice are by no means synonymous. A 
citation is a writ well known to our law and always has the same 
signification. It must be directed to some officer, and must be 
served by him; it must, if issued by a court having a seal, be under 
the seal of the court. It must contain the names of the parties 
upon whom service is to be had, unless in the exceptional case of 
unknown heirs, etc., of a deceased person, who are to be served by 
publication. 

A notice is much less formal. It is not necessarily under seal, 
although issued by a court of record. It may be served by others 
than the sheriff or like ministerial officer. It may, as in cases of the 
probate of written wills, be executed by the clerk, and that by 
merely posting at public places. 
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Wherever the word citation is used in a statute, the technical writ 
above described is always meant; and so of the word cite, which is 
usually understood to mean the giving of notice by proper service of 
citation. To cite a person within the jurisdiction of the court, and 
whose residence is known, is to deliver to him in person a copy of 
the writ placed in the hands of the sheriff for that purpose. Service 
in this manner of such a writ is more authoritative in its character, 
and gives more certain, definite and official notice, than any other, 
and parties are usually considered as entitled to it when rights of 
person or property may be placed in jeopardy by the action of a 
court. ' 

Parties whose inheritance may be taken away from them by the 
evidence of witnesses to words spoken in the last sickness of an 
ancestor are entitled to full knowledge, of the most authoritative 
and official character, of the time, places and nature of the proceed- 
ing by which it is proposed to be done, so that they may contest 
such application. This has been the rule in reference to nuncupa- 
tive wills in all countries where they have been permitted. The 
statute of 29th Charles II, commonly known as the statute of 
frauds, provided that such wills should not be probated till process 
had issued to the widow or the next of kindred of the deceased, to 
the end they may contest the same if they pleased. 

Wherever nuncupative wills are allowed by the laws of any 
country, the same idea has been carried out, viz.: That the parties 
entitled to the inheritance must have process served on them so that 
they may contest if they will. 

We have seen that our statute of wills of 1840 required it, using 
the word summon, which ordinarily is equivalent to the word cite. 
When the law of 1848 was passed it reiterated the requirement as 
to such wills. And so in the probate act of 1870 and the Revised 
Statutes the same requirement is made, the former act defining what 
is meant by citing the interested parties, which accords with the 
views we have taken. 

We cannot believe that the law would be so specific in requiring 
that the parties otherwise entitled to the inheritance should be cited, 
when it does not prescribe such service in other cases, unless it had 
intended a different mode of giving notice in the one case from 
what it did in the other. 

It may be remarked, too, that the notice in case of ordinary wills 
under the act of 1848 is not directed to be given to any particular 
persons; but as to nuncupative wills it must be given to the special 
parties whose inheritance may be cut off if the will is proved. 











co 
LO 
oo 


I. & G. N. R’y Co. v. Benrros. [Austin Term, 





Syllabus. 





There is no provision in the statute for giving notice to particular 
individuals by mere posting. Such notices are directed to no par- 
ticular persons; but in these cases the special parties who are to be 
cited are stated, thus showing that the writ should contain their 
names; and the fact of the proceedings must be brought to their 
knowledge, and the general notice supposed to be given to the world 
by posting is not sufficient for them. 

We believe that the court erred in proceeding to probate the will 
without service of citation upon all the parties named in the petition 
as entitled to the inheritance. Process was doubtless waived by those 
who appeared, but the rest of the heirs of the deceased were neces- 
sary parties to the proceeding, and if they were not before the 
court, the probate of the will was improperly had. 

As this necessitates the reversal of the cause and a remanding of it 
for a new trial, it may as well be suggested to the parties that the 
question as to whether or not the appellee has lost his right to pro- 
bate the will by the lapse of more than six months since the speak- 
ing of the testamentary words may arise upon another trial. This 
question has not been discussed upon this appeal; no opinion is ex- 
pressed upon it, and we leave the point for decision when it properly 
arises and is fully discussed. 

XEVERSED AND REMANDED. 


[Opinion delivered April 27, 1883.] 





Tue I. & G. N. R’y Co. v. Juana & Mievert Benrros. 
(Case No. 4796.) 


1. Rieut or action — Damaces.— If a railway company, having under the statute 
the exclusive right to institute proceedings to condemn land for its roadway, fails 
to avail itself of this right, and without the consent of the owner enters upon his 
land, the owner is entitled to resort to any court having jurisdiction, by reason of 
the amount of damage claimed, for redréss of the wrong; following Sherman r. 
The Milwaukee, L. 8. & W. R. R. Co., 40 Wis., 652, and other cases cited. 

2. Same.— In such case the burden of showi ig the interest which the plaintiff has in 
the land rests on him, for on its ascertainment depends the amount of damages to 
which he is entitled. The plaintiff is entitled to recover the value of his interest 
in the land taken for road-bed and right of way, the defendant having failed to 
pursue the statutory method of coademnation. Gilman v. Tha Sheboygan & 
Fond du Lac R. R. Co., 40 Wis., 660, cited and approved. 

4. Evipence.— While a railway company may under the statute occupy public do- 
main for its roadway, without being required to make compensation, it cannot 
avoid liability to one in possession of land appropriated by it without legal con- 

demnation, by showing that fhe land owned by him at the date of a tax sale had 
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been purchased by the state, the period of redemption under the statute not hav- 
ing expired. 

5. DamaGces.— In a suit against a railway company for injury resulting from going 
through an inclosed field with its roadway, and exposing to destruction growing 
crops, evidence of what the value of the crops would have been if they had ma- 
tured was of too speculative a character to form a proper basis for damages. 

6. Verpict.— See opinion for verdict for damages (there being no claim for other 
than actual damages) so excessive as to require a reversal. 


Apres from Bexar. Tried below before the Hon. George H. 
Noonan. 

In this case there was no claim for other than actual damages. The 
evidence of injury to crops consisted of estimates of their probable 
value at maturity, they having been destroyed while growing. 


King & Mason, for appellant, cited R. S., arts. 4182-4188, 4167. 


Sravron, Associate Justice.— This action was brought by the ap- 
pellees to recover damages for an alleged trespass upon and occupa- 
tion by the railroad company, for its roadway, of land which was 
alleged to be the property of Mrs. Benitos. The petition alleged 
that fencing was torn down and destroyed on the line of the rail- 
way, and that by the failure of the railroad company to restore the 
fences the appellees were prevented from making a crop on the farm 
through which the railroad was constructed. 

There was a prayer for $300 for the value of the land used by the 
railroad company, and for $250 for the destruction of crops, which 
it was alleged §vere planted and growing on the land, which were 
alleged to have been destroyed by stock in consequence of the failure 
of the company to rebuild the fences, which it was averred it had 
promised to rebuild before the crops were planted. There was also 
a prayer for general relief. 

It is claimed that the district court had no jurisdiction of the 
cause, and that the sole remedy which the appellees had was by a 
proceeding under the statute to condemn the land to the use of the 
railroad. This position cannot be maintained. 

It is held by the great weight of authority, that, when a statute 
provides a tribunal and mode of procedure by which property may 
be condemned to a public use, such tribunal has an exclusive juris- 
diction, and that the person or corporation to whom the statute gives 
the right to institute a proceeding to condemn land cannot resort to 
any other. 

In this state the right to institute a proceeding to condemn land 























































328 I. & G. N. R’y Co. v. Benrros. [Austin Term, 





Opinion of the court. 





for the roadway of a railroad is given to the company seeking it, 
and to no other person (Rt. 8., 4182), and if a company fails to avail 
itself of this right, and without the consent of the owner enters 
upon his land, such owner is entitled to resort to any court having 
jurisdiction, by reason of the amount of damage claimed, for redress 
of the wrong. Atlantic & G. R. R. Co., 48 Ga., 423; Sherman v. 
The Milwaukee, L. 8. & W. R. R. Co., 40 Wis., 652; Blesch wv. The 
Chicago & N. W. R. Co., 43 Wis., 192; Kansas Pacific R. Co. ». 
Streeter, 8 Kans., 135: Stein v. Burden, 24 Ala., 146; Soulard v. The 
City of St. Louis, 36 Mo., 552. 

In this case the plaintiffs have elected to receive compensation for 
the value of the land taken, and we see no reason why the district 
court has not jurisdiction under the averments in the petition, the 
defendant having failed to pursue the statutory method of condem- 
nation, to award to the plaintiffs such compensation as they may be 
entitled to, and in the same proceeding to vest in the defendant the 
right of way. 

In speaking upon this subject, Breese, J., delivering the opinion of 
the supreme court of Illinois, said: “They were required and were 
bound to take the initiative. No burden is thrown upon the owner 
of the land. Whilst mandamus is the proper remedy in many cases 
against such a corporation, this is not one of them. Here the cor- 
poration has, without authority of law, taken possession of appellant’s 
land, and the question is, shall they be allowed to rob appellant at 
defiance and compel him to institute proceedings by which he is to 
be deprived of his land? Two remedies, it seems to us, were open 
to appellant — this action of ejectment, or an action go recover the 
value of the land taken. Smith v. C., A. & St. L. R. R. Co., 67 IIL, 
196. 

In the case of Gilman v. The Sheboygan & Fond du Lac R. R. 
Co., 40 Wis., 660, Cole, J., said: “ Doubtless an action of ejectment 
would lie against the defendant to recover the possession of the 
property. But the plaintiff has not seen fit to resort to that 
remedy, but seeks by an action in equity to compel the defendant 
either to abandon the possession and use of his land, or to pay him 
for it. His right to that equitable relief is founded upon the fact 
that he is the owner of the land, or upon his title to the property. 
This land having been taken for public use, the defendant company 
having adopted and ratified the original taking, it would seem plain 
that the owner should either have his just compensation required 
by the constitution to be paid, or have relief by way of perma- 
nent injunction.” 
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It would seem that a recovery of the value of the land taken, 
without a decree vesting the right of way in the defendant, would 
be a bar to another action based upon the original taking, or the 
continued possession, and that the reception of the full value would 
at least operate as a dedication of the right of way to the public 
use to which it has been applied. Soulard v. City of St. Louis, 36 
Mo., 554. 

While it is true that upon a prior possession a suit of ejectment 
or of trespass may be maintained against a wrong-doer, and while 
it is true that in a proceeding instituted by a railway company, 
under the statute, to condemn land fora public use, in which the 
application alleges the ownership, it is not necessary for the alleged 
owner to make proof of his title, yet even then an inquiry can be 
made into the character of the estate which the alleged owner has, 
in order to regulate and determine the extent of compensation to 
which he is entitled; for that must depend upon the interest which 
such owner has in the land to be taken. 

It is believed, however, when, as in this case, the proceeding is 
instituted by the person who claims to be the owner of the land, 
that the burden of showing the interest which she has in the land 
rests upon her; for it is a part of her case necessary to be deter- 
mined in order to measure the damage to which she is entitled. 
Peoria & Rock Island Railway Co. v. Thomas Bryant, 57 IIL, 479; 
Robbins v. Milwaukee & H. R. R. Co., 6 Wis., 644; Directors of the 
Poor v. Railroad Co., 7 Watts & Serg., 236. . 

The deed from D. M. Alexander to Juana Landin de Benitos was 
properly admitted in evidence, and that it may not have been full 
proof of the title of Mrs. Benitos furnished no reason for its rejec- 
tion. It is most probably true that the plaintiffs in the court below 
were of the opinion that it was not incumbent upon them to show 
what title or estate they had, and the third charge given by the 
court seems to have assumed that the deed offered in evidence was 
sufficient proof of plaintiffs’ title. This was error. 

If the land was vacant and unappropriated public domain, the 
appellant, under the statute, had the right to occupy it for its road- 
way without compensation to any one; but that fact could not be 
shown by proof that the land had been sold for taxes and purchased 
by the state, at least unless the period for redemption had expired. 
It is not necessary for us, nor do we now express any opinion as to 
how the title would stand if the state had purchased the land at tax 
sale and the period for redemption had passed; nor do we express 
any opinion as to whether the statute which gives to railroads the 
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right of way over lands of the state applies to any lands which have 
been once severed from the public domain. 

There was a prayer for general relief, and under the averments of 
the petition the court did not err in admitting evidence of the value 
of the fence destroyed. 

The verdict is excessive. The evidence shows that less than two 
acres of land were taken for the appellant’s railway, and at the 
highest value put upon it by any witness, it was not worth exceed- 
ing $20 per acre. ‘There is no evidence tending to show what 
damage, if any, was done to other land than that embraced in the 
right of way, or that the residue of the tract was in any way dimin- 
ished in value. Yet the jury evidently found the value of the land 
taken to be $300. If the value of fence destroyed as proved be 
added to the proved value of the land taken, it would not exceed 
S80. 

The evidence in regard to the damage to crops was not objected 
to, but it was of such speculative character as but illy to furnish the 
basis for a verdict. 

The court below ought to have granted the motion for a new trial 
on account of the excessive character of the verdict under the evi- 
dence. 

The other matters presented by the assignment of errors need not 
be considered, as they will not probably arise upon another trial. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered April 27, 1883.] 





I. & G. N. R’y Co. v. Amos Graves. 
(Case No. 4797.) 


1, ConTRIBUTORY NEGLIGENCE.—A person attempting to cross a railway track, 
whether at a road crossing or elsewhere, must use due care himself to avoid 
danger; if he does not do so, and his own negligence is the proximate causé of in- 
jury inflicted by a passing train, he cannot recover, although the railway company 
may not have given the signals which the law requires to indicate the approach of 
a train. In such case he contributes to his own injury, and it is not the result of 
the omission of the act required by law. 

2. Same.— He is, however, justified in expecting that such company, in approaching a 
crossing with its train, will give proper signals to indicate its presence, and if, re- 

lying on this, he attempts to cross the track without knowledge or means of 
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knowledge of the train's approach, and is injured by the train by reason of the 
failure to give proper signals of approach required by law, he is entitled to recover. 
3. CHARGE OF couRT.— A charge of court instructing the jury that it was the duty of 
a railway company to reduce the speed of the engine when crossing any of the 
streets of a city, was error in the absence of legislation regulating that matter. 
In a given case a failure to reduce speed might, as a matter of fact, be negligence, 
but this must be ascertained and determined by the jury. 


Arrest from Bexar. Tried below before the Hon. George H. 
Noonan. 

Appellant brought suit claiming that he had been damaged 
by the negligence of defendant’s employees in failing to ring 
the bell or blow the whistle, and by running defendant’s engine 
suddenly in front of plaintiffs team while attempting to pass over 
defendant’s railway, at a public crossing in the city of San Antonio; 
and by the sudden appearance of the engine and ringing the bell 
and blowing the whistle, plaintiff's team ran away, broke his car- 
riage, injvred his horses, and did personal injury to himself. 

Verdict and judgment for plaintiff for $1,500. 


King & Mason, for appellant. 
Shook & Dittmar, for appellee. 


Srayton, Assoorate Justice.— The facts in evidence in this cause 
called for a clear and explicit charge in reference to contributory 
negligence upon the part of the plaintiff, but no such charge was 
given. The charge given by the court which had any bearing upon 
that question was as follows: “If, however, you believe, from the 
evidence, that the plaintiff's carriage approached the railroad cross- 
ing with a full knowledge that the locomotive of the defendant was 
in ‘the vicinity of the crossing, and that he was fully apprised by the 
ringing of the bell that said engine was at or near said street cross- 
ing, and that the plaintiff unheeded said warning, theu the defend- 
ant is not liable, and you will find for the defendant.” 

This charge makes the plaintiff responsible for contributory neg- 
ligence only in the event that he had fwl/ knowledge of the fact that 
the engine was in the vicinity of the street crossing, and that of this 
he must have been apprised by the ringing of the bell. The injury 
occurred at a place where all persons familiar with the locality 
which the plaintiff seems to have been) must have known that engines 
were frequently passing, and it was his duty, in attempting to cross 
ut such a place, to use the utmost care, and it was not necessary, in 
order to impose such duty upon him, that he should have had full 
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notice that an engine was then in that vicinity. If such knowledge 
had been requisite, it would not have been necessary that it should 
have been derived from the ringing of a bell; for notice received in 
any other manner would have been equally effective. 

A person in attempting to cross a railway track, at a crossing or 
elsewhere, must use due care himself to avoid danger; and if he 
does not do so, and his own negligence is the proximate cause of the 
injury, he cannot recover, although the railway company may not 
have given the signals which the law requires to indicate the ap- 
proach of atrain. In such case he contributes to his own injury, 
and it is not the result of the omission of the act required by law. 
A person, however, in approaching a railway crossing, has the right 
to expect that the railway company will give such signals of an 
approaching train as prudence and the law require, and if, relying 
upon this, he attempts to cross the track without knowledge or 
means of knowledge of the approach of the train, and is injured by 
reason of the failure of the employees of the railway to perform a 
duty prescribed by law, then he is entitled to recover. 

The statute does not provide that a failure to ring a bell or blow 
a whistle, or both, when a train is approaching a crossing, will abso- 
lutely render a railway company liable for an injury received by a 
person in attempting to cross its track; but it does provide that if 
these things are not done, the company shall * be liable for all dam- 
ages which shall be sustained by any person by reason of such neg- 
dect.” It is for a jury to determine from whose neglect an injury 
results. 

The second charge asked by the defendant, upon the subject of 
contributory negligence, may not have been in all its parts tech- 
nically correct, nor sufficiently full; yet it was of such a character 
as called the attention of the court to the subject, and the court 
should have given a charge thereon not subject to such objections 
as was the charge given. 

The evidence as to care upon the part of the railway company or 
its servants was conflicting, and the whole question of negligence 
of plaintiff and defendant should ‘have been fairly submitted to the 
jury. 

The fifth paragraph of the charge assumes that if the plaintiff 
suffered the injury under the circumstances stated in the petition, 
without having “notice by bell or whistle” of the approach of 
the engine, then the defendant was responsible. This was error; 
for thereby the court undertook to instruct the jury that the facts 
alleged constituted due care upon the part of the plaintiff and the 















I. & G. N. R’y. Co. v. Graves. 





Opinion of the court. 

















































want of due care upon the part of the defendant. It was the prov 
ince of the jury to determine this, under all of the evidence in the 
case and under a proper charge as to the reciprocal duties of the 
parties; and besides, the charge restricted the notice to the plaintiff 
of the approach of the train, to such notice as had been given “by 
bell or whistle,” while notice communicated in any other way would 
have made it the duty of the plaintiff not to attempt to cross until 
the engine had passed. 

It is claimed that the first charge given by the court was im- 
proper, in that it indicated to the jury that in the opinion of the 
court the defendant was responsible for the injury. That paragraph 
of the charge was: “The plaintiff brings this suit to recover dam- 
ages actually sfstained by him in consequence of the culpable negli- 
gence of the employees of the defendant, and for which the defendant 
is responsible.” 

The judge who tried the cause certainly intended to make no such 
impression, and only intended to indicate the character of the ac- 
tion; but it may be true that the language used may have been un- 
derstood by the jury to indicate that the judge was of the opinion 
that the plaintiff had actually sustained damage through the culpa- 
ble negligence of the employees of the company, and that it was 
responsible therefor. 

The fourth paragraph of the charge was: “A railroad company 
has no right to obstruct the travel of any street in the city of San 
Antonio, and when crossing any of the streets of the city with a 
locomotive, it is the duty of the company to give notice by whistle 
or bell, and at the same time to reduce the speed of the engine.” 

The statute does not provide at what rate of speed a locomotive 
engine shall run through or over the streets of a city, nor does it 
provide that the speed at which it is running as it approaches a 
street crossing shall be reduced while crossing. This would seem to 
be a very proper precaution, and a failure to observe it in a given 
case, when an engine was running at a high rate of speed, might, in 
fact, be negligence; but in the absence of a statute declaring that it 
shall be done, a court is not authorized to instruct a jury, as matter 
of law, that such a duty exists. 

City councils are given power to regulate the speed of locomotive 
engines passing through a city, whether at a crossing or elsewhere. 
R. S., 414. It does not appear that this has been done in San An- 
tonio, nor that the engine was running at an unreasonable rate of 
speed. 

The charge referred to imposed upon the defendant a duty which 
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the statute does not impose, and the jury may well have conceived 
that a failure to perform that specific act was negligence which 
would render the company responsible. 

For the errors indicated, the judgment is reversed and the cause 
remanded. 


REVERSED AND REMANDED. 


[Opinion delivered April 27, 1883.] 





H. & T. C. R’y Co. v. Cuartes Marceves. 


1. AssIGNMENT OF ERROR.— An assignment of error that ‘ the fifrding of the jury is 
contrary to the law as given them in tbe instructions of the court,’’ without dis- 
criminating as to what particular branch of the charge was disregarded by the 
jury, will not be considered. 

2. Damaces.— A corporation is liable in damages to its employee who is injured by 
the use of defective machinery which he is required to use, and this whether it 
was negligent in providing unsafe machinery, or negligent in failing to keep 
machinery originally safe in safe condition. One charged with keeping machin- 
ery in safe condition is not a fellow-servant with him who operates it, in the sense 
which would relieve a corporation from liability, when the latter is injured’by the 
negligent performance of his duties by the former. 


Error from Grayson. Tried below before the Hon. Joseph 
Bledsoe. 

Charles Marcelles brought this action against the Houston & Texas 
Central Railway Company for alleged injuries received by him on the 
Ist day of October, 1877, while in the employ of said company and 
in the discharge of his duties as switchman, laying his damages at 
$10,000. The negligence stated in the petition was the failure of the 
H. & T. C. R’y Co. to provide suitable fastenings to a rod used on 
this particular engine for switchmen to hoid to in going on the en- 
gine from one part of the yard to another, and that the fastenings 
of the rod had been out of repair for a long time; that the 
plaintiff, in using and relying upon the rod while the engine was in 
motion, had received his injuries by the rod turning down under the 
pressure of his weight, throwing his feet off of the engine and caus- 
ing him to be dragged along the track and over a frog, lacerating 
his buttocks, thighs, etc. It was also alleged as an act of negligence 
that no fireman was employed on the engine to assist in keeping a 
lookout. 

The defense was general denial and special answer ; that the neg- 
ligence was that of a fellow-servant, and that defendant furnished 
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suitable and safe machinery for the use of plaintiff, which was 
changed by the attachment of the rod without the knowledge or 
consent of defendant. Verdict and judgment for ‘plaintiff for 
$1,800. 


P. De Armond, for plaintiff in error. 


No briefs for defendant in error have been delivered to the re- 
porter. 

Waker, P. J. Com. Apr.— The first assigned error is that “the 
finding of the jury is contrary to the'law as given them in the in- 
structions of the court.” <A verdict is not wrong because it is not 
in accordance with an erroneous charge, and a judgment will not 
be reversed because it is not. Merriweather v. Dixon, 28 Tex., 19; 
Wright v. Wright, 6 Tex., 23. If the assignment is meant to imply 
that the charge was correct law, in order to assail the verdict as 
being in conflict with the law of the case as given in the charge, it 
must be treated as the assumption by the appellant that the 
charge gave the law of the case, and that the verdict was contrary 
to the law. The charge contained several distinct propositions on 
which the liability of the defendant was made to depend, and the 
assignment fails to discriminate or specify as to which of them 
contained or embraced a legal proposition which was disregarded, 
and contrary to which the jury found their verdict, nor does it point 
out wherein the verdict was against any one of them, or against 
the charge considered as a whole. Wherefore the assignment fails 
to conform to the statute (Pasch. Dig., art. 1591), or to rules 24 and 
25 for the supreme court, and under the law the assignment must 
be deemed as waived. The brief of appellant’s counsel does not at- 
tempt to indicate the particular error complained of, beyond a mere 
literal quotation of the assignment itself; consequently this assign- 
ment cannot be further noticed, 

The second assignment is that “the finding of the jury is con- 
trary to and against the evidence.” There is no conflict in the evi- 
dence, and the sole question is whether there is sufficient evidence 
to support the verdict. The rule on this subject, where it is a ques- 
tion of deficiency of proof to establish the cause of action, is that 
the evidence ought to be sufficient to satisfy the mind of the truth 
of the allegations, otherwise a new trial ought to be granted in the 
court below; and if that court refuses to grant it, the supreme 
court will revise the judgment overruling the motion. Chandler v. 
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Meckling, 22 Tex., 42. The evidence proved the alleged defective- 
ness in the machinery or appliance attached to the engine, and that 
his injuries resulted from that defect. The evidence of carelessness: 
on the part of the railway company in failing to keep the engine in 
a safe condition for use by its employees was circumstantial, and not 
as full and satisfactory as an issuable fact of that kind might be 
made. There was evidence, however, from which an inference 
might reasonably be drawn, that the defective rod had been in use 
for eighteen months, during which time it had become worn and 
unsafe to rely on; and, as it laid in the power, presumably, of the 
defendant to show that due and timely inspection of its condition 
had been made from time to time, if that fact existed, the failure 
to show such fact in rebuttal of the evidence of its weakness, and 
the insecurity involved to those whose duty constantly imperiled 
life or limb by using it, might well be regarded as significant and 
important, though negative evidence of the defendant’s want of care, 
and as tending likewise to prove the incompetency of the machinist 
in charge, whose duty, the evidence showed, was “to keep the 
machinery in repair and fit for the uses required.” 

The foreman of the yard testified “that it was his business and 
duty to see the engines used on his yard and appliances were kept 
in order, and that he supposed this rod wasin good fix.” Newdoffer, 
the machinist of the yard, testified “that it was his duty, when his 
attention was called to it by the foreman of the yard, to repair ma- 
chinery and appliances; that about eighteen months ago he had 
placed this rod on the tender by the direction of the foreman of the 
yard, and that he had securely fastened it.” 

The foregoing testimony leaves it to be inferred that eighteen 
months’ use of the engine and the rod appliance had had the effect 
to render the latter at last unsafe and dangerous, and that notwith- 
standing the supposition of the foreman of the yard that it had 
continued to be “in good fix,” that his conjecture was not based on 
any vigilance or steps taken by him or any other person connected 
with the yard or machine shop to learn what condition it actually 
was in. The fact that it was not proved that Newdoffer was called 
on to repair or examine the rod previous to the accident, and that 
he did repair it immediately thereafter, and found it expedient to 
fasten it more securely than it had been before, “ by means of iron 
staples inclosing the rods above the bolts, was evidence of a negative 
character tending to prove the want of care of those who were in- 
trusted by the company with the duty to keep the engine in proper 
repair. There was not in the evidence such want of evidence of de- 
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fendant’s liability as to enable us to say that it might not reasonably 
satisfy the jury of the truth of the facts which constituted the 
plaintiff's cause of action. In regard to the degree or conclusiveness 
of the evidence necessary to support the verdict, it is hardly neces- 
sary to recur to the difference that exists in the rules which govern 
the supreme court and the inferior court in revising the action of the 
jury on their verdicts. 

It is well settled that this court will not reverse, even where the 
court is not well satisfied that the verdict is right, or where it might 
upon the evidence have come to a different conclasion, or because the 
verdict might appear to the court to be founded on slight evidence. 
Carter v. Carter, 5 Tex., 93. So far as the weight of the evidence 
is concerned, where the court below has refused a new trial, the 
supreme court will not reverse for that cause unless there has been a 
manifest abuse of judicial discretion in the refusal. Ables v. Donley, 
8 Tex., 331. 

The accident was occasioned by the faulty or defective appliance 
attached to the tender of the engine. If it was in that condition 
under circumstances that constituted undue care and negligence, 
although it is shown by the evidence that it was the duty of the 
foreman of the yard to have guarded against danger in its use, by 
timely inspection and repair,—if it were true, as alleged in the 
answer, that the plaintiff was a fellow-servant with the foreman, 
the company, nevertheless, would be liable. 

The authorities are conflicting and numerous as to whether the 
servant who has charge of the construction and repairs of the ma- 
chinery used, is, in the master’s absence, to be deemed a fellow-serv- 
ant with a servant who is employed in connection with its running 
operations. Mr. Wharton and Mr. Thompson, in their treatises on 
negligence, arrive at the conclusion that the better opinion is that 
he is not. See 2 Thomp. on Neg., p. 1032, notes, § 36, and authori- 
ties there cited; Wharton on Neg., sec. 212. 

From the authorities referred to by Mr. Thompson, he deduces 
his conclusion thus: “ That such a servant, then, is fairly deemed a 
vice-principal of the master, and his negligence is the master’s neg- 
ligence to all intents and purposes the same as though the master were 
present performing his duties in person.” 2 Thompson on Neg., 
p. 1033. The author says in a note that it was so held in Railroad 
Co. v. Stout, 17 Wall., 553; 56 Barb., 151; Laning v. New York, 
etc., R. Co., 2 Thomp. on Neg., p. 932. 

Mr. Wharton, swpra, sec. 212, treating of the master’s duty in 
respect to machinery furnished to his servants, says: “ The duty of 
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repairing is his own; and, as we shall hereafter see, the better opin- 
ion is that he is directly liable for the negligence of agents when 
acting in this respect in his behalf. If the master ‘knows, or, in the 
exercise of due care, might have known, that . . . his struct- 
ures or engines were insufficient, either at the time of procuring 
them or at any subsequent time, he fails in his duty.” And again 
he says (sec. 232a), “It has sometimes been said that a corporation 
is obliged to act always by servants, and that it is unjust to impute 
to it personal negligence in cases in which it is impossible for it to 
be negligent personally. But if this be true, it would relieve cor- 
porations from all liability to servants. The true view is, that as 
the corporation can act only through superintending officers, the 
negligence of those officers, in respect to other servants, are the neg- 
ligences of the corporation.” 

The views expressed by Mr. Wharton are illustrated in quotations 
made in the opinion of Justice Harlan in Hough v. Railway Co., 100 
U.S. 8. C., from the opinions of Chief Justice Cockburn and Jus- 
tice Crompton, and of Byles, J. (English), and of the court in Ford 
v. Fitchburg Railroad Co., 110 Mass., 241, with great force of 
reason, supporting fully the text-writers above quoted from in this 
opinion. See, also, Hough v. Railway Co., supra. 

In Ford v. Fitchburg R. Co., supra, the opinion remarks: “ The 
agents who are charged with the duty of supplying safe machinery 
are not, in the true sense of the rule relied on, to be regarded as 
fellow-servants of those who are engaged in operating it. They 
are charged with the master’s duty to his servant. They are em- 
ployed in distinct and independent departments of service, and there 
is no difficulty in distinguishing them, even when the same person 
renders service by turns in each, as the convenience of the employer 
may require. . . The corporation is equally chargeable, whether 
the negligence was in originally failing to provide, or in afterwards 
failing to keep its machinery in safe condition.” 

Adopting, as we do, the rule as thus laid down as the correct one, 
we are of opinion that there was sufficient evidence to maintain the 
verdict. 

The assignment that the amount found by the verdict is excess- 
ive is not well taken. Railway Co. v. Casey, 52 Tex., 124; Rail- 
way Oo. v. Randall, 50 Tex., 260. 

We conclude that the judgment ought to be affirmed. 


AFFIRMED. 


[Opinion approved April 27, 1883.] 
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Tue Franoo-Texan Lanp Co. v. Louis Lacie. 
° (Case No. 4719.) 


1. Corporation.— The rule which restricts the legal existence of a corporation to the 
limits of the state which created it does not prevent it from transacting such busi- 
ness beyond the state in which it had its origin as is usually performed by mere 
agents of the corporation. 

2. Same.— The authority granted to “‘ The Franco-Texan Land Company,” a corpora- 
tion chartered by Texas to transact business in the city of New York, and Paris, 
France, referred only to such acts as might be done by directors and other agents, 
and did not authorize the performance of strictly corporate acts, which could be 
performed by the stockholders alone, or authorize the holding of a stockholders’ 
meeting outside the limits of Texas. D.rectors elected at such meetings beyond 
Texas are not de jure officers of the corporation. 

8. OrricERS DE FAcTO.— A de facto authority in an officer of a corporation to do an 
act as such cannot arise where his election was void, and not merely irregular; and 
where there has been no assertion of the right to discharge the duties of the office, 
except in the instance where the authority is questioned, and where there has been 
no acquiescence in his official acts. 

4. COLLATERAL ATTACK.— A void election of one claiming under it to exercise official 
functions for a corporation may be attacked collaterally. 

», EstopPpEL.— If an act of a corporation be absolutely void, participation in such act 
by a stockholder would not give it vitality even as to him, and he would not be 
estopped to deny its legality. 

6. SrockHoLpER.— A stockholder in a land company, who, under its charter and by- 
laws, is entitled to exchange his stock for a specific amount of land, is not limited 
in his remedy to the method of exchange prescribed by the by-laws, if they are so 
framed as to leave him at the mercy of the president and directors, and empower 
them to destroy his right or ruinously delay its recognition. He may, in such case, 
establish his right by suit to the stock, and enforce its exchange. 


Arprat from Parker. Tried below before the Hon. A. J. Hood. 

The decision was upon an agreed case, as follows: 

“The appellant was duly incorporated, under the general law of 
this state, on the 26th day of July, 1876; the articles of associa- 
tion naming the directors for the first year, who served the com- 
pany as such for that period of time. 

“The purposes for which the incorporation was formed are, in 
the language of the charter, as follows: 

“*1st. The acquisition, by purchase or otherwise, and the sub- 
division of lands, the management and leasing thereof, and the sale 
and conveyance of same in lots and subdivisions, or otherwise. 

“+9d. The division of the net proceeds of said lands, when sold, 
among the owners of the capital stock of said company, and the 
distribution of said lands among said stockholders by conveyance 
of the same in exchange for said stock, on such terms as shall be 
determined by said company. 
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“« ¢3d. The promotion of immigration, with a view to the settle- 
ment, subdivision and sale of any and all iands that may be owned 
by this corporation.’ : 

“ Article 3 of appellant’s charter is in the following words: 

“*The principal office for the transaction of the business of this 
corporation shall be at Weatherford, Parker county, Texas, and its 
business may also be transacted at the city of New York, and in 
Paris, France, and at such other places as may be for the interest 
of said corporation. Branch offices may be established and miin- 
tained at said cities of New York and Paris, and at such other 
places as the board of directors may determine.’ 

* Article 7 of the charter provides: 

“*That each share of stock issued by said company shall be re- 
ceived in payment for lands purchased of the company at prices 
fixed by the board of directors, so as to procure a pro rata division 
of the lands, or their value, among the stockholders.’ 

“The power to enact by-laws is given to appellant’s board of 
directors by the charter. 

“ Article 54 of the by-laws reads: 

*¢ Any stockholder shall have the right to exchange his stock for 
lands of the company, at rates determined by the board of direct- 
ors. The possession of a share of the company’s stock shall carry 
with it full adhesion to the by-laws of this company, and to the de- 
cision of the stockholders’ meetings, and the board of directors.’ 

“On the day of , 1879, the stockholders assembled in 
Paris, France, where they had been in the habit of assembling for 
such purpose, and elected a board of directors for the year 1880. 
In 1880, the board of directors, so elected in 1879, amended a by- 
law, by which they fixed the price of land, when the land was 
selected by the stockholder, and to be paid for in stock, at three 
times the price for which the land would be sold for cash, and 
further prescribed the mode of exchanging stock for land, as follows: 

“ ¢When a stockholder desires to exchange his stock for lands be- 
longing to the company, he shall deposit his shares of stock with 
the president of the company in Texas (if the stockholder lives in 
America), taking the president’s receipt therefor. 

“The president shall at once forward the shares of stock so de- 
posited to the Paris office in France, that the same may be com- 
pared with the stubs, and otherwise verified, so as to test its 
genuineness. 

“ «Tf the stock so forwarded shall be found genuine, then, upon 
advice of the Paris office, the Texas president shall convey to the 
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stockholder the amount of land selected by him, and to which his 
stock entitles him.’ 

“ Appellee Louis Laigle is a native Frenchman, and immigrated to 
Texas from France in October, 1880. The amended by-law above 
referred to, regulating the mode of exchange, was enacted by the 
board of directors of appellant, which board was elected at an elec- 
tion held by the stockholders of appellant in 1879, in Paris, France, 
and appellee, though not personally present at said election, was 
represented at said election by his power of attorney, and his stock 
was voted. 

“Louis Laigle, appellee, owned eight (8) shares of stock, purport- 
ing to be issued bv the appellant, The Franco-Texan Land Company. 

“On the 4th day of October, 18381, Louis Laigle applied to the 
president of appellant at Weatherford, to exchange his eight shares 
of stock for land belonging to the company, pointing out the par- 
ticular land he desired to exchange his stock for, and proposed to 
give three times the price fixed for a cash sale of said land, thus 
complying with the by-laws of appellant regulating the mode of ex- 
change prior to 1880. 

“The president offered to receive his stock, receipt for same, for- 
ward same to the Paris office for verification, and when notified of 
its genuineness, agreed to convey to appellee the land selected by 
him —that the amended by-law of appellant, amended by the 
board of directors in 1830, required this action on the part of its 
president. 

“ Appellee Laigle demanded a conveyance at once to him of the 
land he had selected, and declined to deposit his eight shares of 
stock with the president, as required by the company’s s amended by- 
law, amended in 1880 by the board of directors of appellant. 

“Tt was agreed that appellee Laigle did comply with the by-law 
of appellant, regulating the mode of exchange, as the said by-law 
existed prior to its amendment by the board of directors in 1880. 

‘Appellant’s president refusing to. permit an exchange of stock 
for land, except in compliance with said amended by-law, amended 
by the board of directors in 1880, appellee Laigle, on the 13th of 
October, 1881, instituted this suit to force a title to the land de- 
scribed in his petition, from the company. 

“ Appellee Laigle, in bringing this suit, relied upon the by-laws of 
appellant as they existed prior to the said amendment, adopted by 
the board of directors in 1880, regulating the mode of exchanging 
stock for land; and further, that the said amended by-law was null 
and void and of no binding force, because the stockholders had no 
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legal right to elect a board of directors outside of Texas; that the 
election of directors was a corporate act, which could only be legally 
done, under the charter of appellant, in the state of Texas; hence 
the board of directors elected in Paris, France, had no power to bind 
the stockholders by any by-law enacted by them. 

“ Appellant relies upon the third article of its charter for author- 
ity to do any character of business in Paris, France, and also that 
appellee cannot attack the legality of the election of appellant’s 
board of directors in 1879, collaterally; also upon the fact that ap- 
pellee, having participated in the election of the board of directors 
which enacted the amended by-law referred to, is not in a situation 
to deny the board’s authority. 

“A jury being waived, this cause was submitted to the court, and 
the court decided the election of the board of directors in Paris, 
France, was void, and invested them with no authority to make by- 
laws which would bind the stockholders, and that appellee Laigle 
was not estopped, by participating in the election of directors of 
appellant, to deny their authority to enact by-laws for said com- 
pany, and gave Laigle judgment for the land. 

“It is agreed that the only questions involved in this case for the 
decision of the supreme court are: 

“Ist. Can appellee attack the legality of the election of appellant’s 
board of directors, collaterally ¢ 

“2d. Whether, under the third article of appellant’s charter, a legal 
election for a board of directors of appellant could be held and 
eonducted in Paris, France. 

“3d. As Laigle, by his power of attorney, participated in the elec- 
tion of said board of directors which passed the amended by-law re- 
ferred to, is he estopped from denying its authority to enact by-laws 
which shall be binding upon him? 

“ The parties in the above entitled cause agree to the above state- 
ment of the case, and respectfully ask of the supreme court a decis- 
ion of the questions submitted. 

“KE. P. Nicnorson, 

“Of counsel for appellant The Franco-Texan Land Company. 

“A.J. Batt, 
“ Of counsel for appellee Louis Laigle.” 


E. P. Nicholson, for appellant, cited Ang. & Ames on Corp., §§ 
286, 287; Minor v. Mechanics’ Bank, 1 Pet., 46; Cooper v. Curtis, 
30 Me., 488; Dispatch Line of Packets v. Bellamy Manuf’g Co., 12 
N. HL, 205; Baird v. Bank of Washington, 11 8. & R., 411; Field 
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on Corp., sec. 146; Ohio & Miss. Railroad Co. v. McPherson, 35 Mo., 
13; Trust. of Vernon Society v. Hill, 6 Cow., 23; All Saints’ Church 
v. Lovett, 1 Hall (N. Y.), 198-9; 2 Blackf., 367; Ang. & Ames (3d 
ed.), 104-5; Cornish v. Abington, 4 Hurl. & N., 549; 6 Wait’s Act. & 
Def., 689, § 2; Eakright v. Logansport R. R. Co., 13 Ind., 404; Atlan- 
tic R. R. Co. v. Johnson, 70 N. C., 348; Walker wv. Fleming, id., 483; 
Steinmetz v. Versailles, etc., T. Co., 57 Ind., 457; 1 Redf. on Rail- 
ways, p. 200, § 4. 

Wii, Curer Justice.— A private corporation, whose charter has 
been granted by one state, cannot hold meetings or pass votes, or 
have any legal existence in another state. It must dwell in the 
place of its creation, and cannot migrate to another sovereignty. 
Bank of Augusta v. Earle, 13 Pet., 519; Miller ». Ewer, 27 Maine, 
509; Aspinwall v. O. & M. R. R. Co., 20 Ind., 497. 

This prohibition as to the performance of acts,outside of the state 
where cliartered, refers to acts of a strictly corporate character, such 
as must be discharged by the corporators themselves, such as the 
original organization, the election of directors, ete. The better 
opinion is, that the mere transaction of such business as is usually 
done by the directors or other agents of the body may be done 
as well without the state as within it. Bellows v. Todd, 39 Iowa, 
209; Arms v. Conant, 36 Vt., 745; Gal. v. R. R. Co., 11 Wall, 
476, 477. 

The third section of the charter of the “Franco-Texan Land 
Company ” declares that “its principal office for the transaction of 
business shall be at Weatherford, Parker county, Texas, and that its 
business might also be transacted at the city of New York, and at 
Paris, France,” ete. 

It is, to say the least, doubtful whether or not a state could grant 
a corporation the right to change its residence to another sovereignty 
at its own will, and there exist and perform its corporate functions. 
It is not to be presumed that such a thing was intended by this char- 
ter, but that the words transact business were used in the ordinary 
sense in which they are employed in reference to corporations, @. ¢@., 
perform such acts as are done through directors and other agents, 
and that they were not applied to strictly corporate acts, which can 
be done by the stockholder alone. 

We do not think that this section gave the company the right to 
hold stockholders’ meetings outside of the state of Texas. 

It is well settled that corporations being prohibited from holding 
meetings of stockholders outside of the sovereignty of their crea- 
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tion, the proceedings of all such meetings are absolutely void and 
of no effect. See authorities cited above. Hence the directors 
elected at the meeting of the stockholders of the present corpora- 
tion, held in. Paris in 1880, were not de jure officers of that body, 
nor clothed with the power of making by-laws for its government. 

But it is said that they were de facto directors, and as.such the 
appellee was bound by their acts. 

» Lord Ellenborough defined a de facto officer to be “one who has 
the reputation of being the officer ‘he assumes to be, and yet is not 
a good officer in point of law.” Rex v. Corporation of Bedford 
Level, 6 East, 268-9. In commenting upon this definition it is said 
in Greene’s Brice’s Ultra Vires, p. 523, that it “requires the addi- 
tion of something to fix the corporation with acquiescence in the 
acts of the so-called officer —the mere assumption or reputation is 
not per se sufficient.” A person claiming to be a de fucto officer 
should have some colorable right to the office, though he has no 
legal right thereto by reason of some informality or irregularity in 
his election or appointment. 

A de facto authority cannot arise when there has been absolutely 
no election or appointment, or, what is equivalent, one that is abso- 
lutely null and void, and not merely irregular or informal; and 
where there has been no assertion of the right to exercise the office 
except in the very instance where it is questioned; and where there 
has been no acquiescence in the official acts of the person claiming 
such authority, either on the part of the body for whom he professes 
to act, or of any one else. Otherwise the simple bold assertion of a 
right to an office would bind such corporation or body by the acts of 
the usurper, and parties suffering from his unlawful acts could never 
question them. 

The facts in the record bring this case precisely within this class 
of acts. The directors were elected at a meeting of stockholders 
held in France, which election was absolutely null and void, and 
which was subject to collateral attack, and gave the persons elected 
no more power than if there had been no election whatever. The 
proceedings of such a meeting no court of justice could respect, no 
matter in what manner it might be questioned. The only act per- 
formed by this board of directors, so far as we are informed, was to 
enact the by-law complained of, and we have no proof that this by- 
law was ever attempted to be enforced, except in the case now under 
consideration. It was not attempted to be enforced then, except by 
the president of the company, and we are not informed that he had 
power by virtue of his office to bind the company to acquiescence in 
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the conduct of fictitious directors. No one else, except the presi- 
dent, seems to have recognized the validity of the by-law and the 
authority of the board making it. Under the facts brought before 
us, wedo not consider that this board were de facto directors s, and 
hold that they had no right to pass the by-law, and it, too, was 
void. 

It is sought to hold the appellee bound by the acts of the direct- 
ors, because, as is alleged, he participated in the meeting of stock- 
holders at Paris through one holding his power of attorney. It is 
not shown what character of power of attorney was given by Laigle 
to the party who voted his stock at that meeting. If the power 
was general, without authority to use it at a meeting held without 
the state, the presumption w ould be that it was to be legally exer- 
cised, and, if so, the agent transcended his authority when he used 
it ata prohibited assembly of the stockholders. 

As the record is to be construed most strongly against the party 
bringing the cause here, we might presume that the power of attor- 
ney was general, and rest our decision there. But if it conferred a 
special authority to vote at the Paris meeting, the appellee is still 
not estopped. 

The doctrine as stated in reference to de facto authority applies 
also to questions of estoppel. It is only where the act of the cor- 
poration sought to be denied is merely irregular or informal, or de- 
fective in no vital respect, that any one participating in it is estopped 
todeny its validity. If it be absolutely void, and liable to be treated 
as a nullity in any proceeding where called in question, no partict- 
pation in such act could give it vitality, even as to one who took 
part in it. For instance, if the charter of a company required the 
subscription of a certain amount of stock before it could be organ- 
ized, and an organization was had with a subscription of a less 
amount, one who had taken part in this irregular formation of the 
company would probably be estopped from setting up that it was 
no corporation. But if the so-called corporation had no charter, or 
a charter which could not be constitutionally granted, there would 
be no estoppel against denying its existence by any one, whether a 
partaker in its organization or not. Heaston v. Cin. & I. R. R. Co, 
16 Ind., 279; Harriman vw. Southern, id., 190. 

So if a corporation were prohibited from passing a by-law except 
by a two-thirds vote of the directors, it might be out of the power 
of a director, who took part in passing one by a bare majority, to 
dispute its validity. But if the law gave the power to the directors 
only to make by-laws, and a part of the stockholders should 
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assume to do so, such by-laws would be of no more effect as to these 
particular stockholders than as to any one else. 

We think that the Paris meeting being a nullity, the directors 
elected by it mere usurpers in assuming to make by-laws for the gov- 
ernment of the company, such by-law was wholly void, even as to 
the appellant whose agent took part in the unauthorized meeting, 

There is another consideration which would seem to be decisive 
of this cause in favor of appellee, even though the by-law had been 
passed by a competent board of directors. Under the charter and 
by-laws of the company the appellee was entitled to exchange his 
eight shares of stock for a certain quantity of land. The object to 
be attained by the by-law in reference to the manner of making 
the exchange was to prevent any imposition upon the company by 
surrendering to it fraudulent or fictitious stock and receiving from 
it land inexchange. There could have been no intention to prevent 
a bona fide stockholder from obtaining land in exchange for his 
stock. The by-law merely established a method of ascertaining 
whether or not the shares of stock were or were not genuine. 

It would seem, then, that if the appellee could establish that fact 
by any other proof which was suffi@ient, that he could go into a 
court of justice and do so, and could not be bound to pursue the 
method pointed out by the by-laws. The mode of proof required 
by them might be so onerous as to amount to a privation of his 
rights. In this instance it involved a great deal of trouble and con- 
sumption of time, and his rights were in a great measure left at the 
mercy of the president and other agents of the company, who could 
delay or even destroy them, if they should choose so to do. Should 
the stock be genuine and those agents refuse so to declare it, the 
appellee would certainly have a right to sue the company, establish 
his stock and secure the land. It would seem but reasonable that 
he should do so without waiting for the action of those agents, 
when he was possessed of full legal proof of his rights independent 
-of the mode pointed out by the by-laws. 

Be this as it may, we think the by-law void and not binding upon 
him, and the judgment is affirmed. 

AFFIRMED. 
[Opinion delivered April 27, 1883.] 
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Mrs. L. M. Hurr v. W. B. Crark. 


1. Mecnanic’s L1eEN — Homesteap.— Construing art. XVI, sec. 50, of the constitu- 
tion in connection with arts. 3174 and 2341, R. S., it is clear that in order to fix a 
mechanic’s lien on a homestead the contract must be in writing. 


Apres from Wilson. Tried below before the Hon. Everett 
Lewis. 

Suit against appellant to recover $134.80 for work and labor per- 
formed and to foreclose a mechanic’s lien upon certain premises set 
out in the petition. The contract, as alleged in appellee’s petition, 
was a parol contract. Appellee made out a claim of the indebted- 
ness, certified and sworn to, which was attached to the petition. 

Appellant excepted to the sufficiency of the service of the claim; 
general denial, and special defense denying any contract, verbal or 
otherwise, express or implied, or to yay any moneys whatever to 
appellee for the work and labor performed; that she was a widow 
and head of a family; that the property was her homestead; that 
she never entered into any written agreement whereby a mechanic’s 
lien was intended or created, and that the district court had no ju- 
risdiction of the case, and also a sworn plea to the jurisdiction of the 
court. 

The court overruled the appellant’s pleas to the jurisdiction, gen- 
eral and special exceptions. Verdict for appellee for $54 and a lien 
upon the described property, with judgment for the money and a 
foreclosure of a lien upon the dwelling-hotse of appellant with fifty 
acres of land, described in the decree. A motion was made for a 
new trial, which was overruled. 

The assignments of error are as follows: Ist. In overruling de- 
fendant’s demurrer and pleas to the jurisdiction. . . . 

The motion for a new trial was upon several grounds; among 
them the following: Error in overruling defendant’s demurrer and 
plea to the jurisdiction. 


Teel & Haltom and Green & Walthall, for appellant, cited arts. 
3163, 3166, 4331 and 4217 of the Revised Statutes. 


B. F. Ballard, for appellee. 





Detany, J. Com. App.— Notwithstanding the vagueness of the 
assignments of error, two of them, the first and fourth, ought to be 
considered. The first is that the court erred in overruling the de- 
fendant’s demurrer and pleas to the jurisdiction. 
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The.demurrer was properly overruled. The petition sets forth a 
good cause of action and is sufficient upon general demurrer. 

One of the pleas, which in the record is called a plea to the juris. 
diction, states that the amount claimed by the plaintiff is below the 
jurisdiction of the court, and is within the jurisdiction of a justice 
of the peace; and that the claim of a mechanic’s lien is fraudulently 
set up in order to give the court jurisdiction, when in truth the 
property improved was the homestead of the defendant; but it is 
not alleged in this plea that the defendant was the head of a fam- 
ily. The other plea, filed at the same time, does properly present 
this question of homestead, but it was not presented as a plea to the 
jurisdiction. The defendant asked a charge upon the same point, 
which was refused, and these rulings are presented in a bill of ex- 
ceptions. The court seems to have thought that the defendant’s 
homestead was not exempt from the mechanic’s lien claimed by the 
plaintiff because she was not a married woman. 

The constitution (art. X VI, sec. 50) provides that “the homestead 
of a family shall be and is hereby protected from forced sale for the 
payment of all debts except for the purchase money thereof, . . . 
the taxes due thereon, or for work and material used in constructing 
improvements thereon ; and in this last case only when the work and 
material are contracted for in writing, with the consent of the wife 
given in the same manner as is required in making a sale and con- 
veyance of the homestead.” 

The act of August 7, 1876, which is copied into the Revised Stat- 
utes, provides (sec. 4) that “when lumber or material is furnished, 
labor performed, erection or repairs made upon a homestead, to fix 
a lien upon the same, it shall be the duty of persons, mechanics, 
artisans, lumber dealers or laborers, who shall perform any labor or 
furnish any material upon or about the construction of any improve- 
ment or repairs upon a homestead, to make and enter into a contract 
in writing, setting forth the terms of said contract, which said con- 
tract in writing shall be signed by the husband and wife, and 
acknowledged by her as required in making a sale of the home- 
stead.” KR. S., art. 3174; Acts 1576, p. 91, sec. 4. 

We construe these constitutional and statutory provisions to mean 
that in all cases where it is sought to fix a mechanic’s lien upon the 
homestead, the contract must be in writing. This will be put 
beyond dispute by reference to article 2341 of “the Revised Statutes, 
which is as follows: “The exemption of the homestead provided for 
in this chapter shall not apply when the debt isdue. . . . 3d. For 
work and material used in constructing improvements thereon; but 
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in this last case, such work and material must have been contracted 
for in writing, and the consent of the wife, if there be one, must 
have been given in the same manner as is by law required in mak- 
ing a sale and conveyance of the homestead.” 

This disposes of the entire case, for as the contract relied on was 
verbal, no lien could attach to the property, and the lien set up in 
the petition was the sole ground of the jurisdiction. 

We need not, therefore, consider the remaining questions. The 
judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED, 
[Opinion approved May 1, 1883.] 





Texas & Paciric R’y Co. v. A. F. McAtuisrer. 


(Case No. 4807.) 


1. Jurtspiction.— When a petition is filed to remove a cause pending in the district 
court of a state to the United States circuit court, there can be no doubt of the 
power of the state court to pass on the sufficiency of the petition. This conclusion 
is reached after a review of R. R. Co. v. Koontz, 104 U. 8.; Ins. Co. ». Dunn, 
19 Wall., 214; Removal Causes, 100 U. S., 457; Ins. Co. v. Pechner, 95 U. S., 185, 
and Amory vr. Amory, id., 187. 

2. PLEADING.— The petition for the removal of a cause from a state to a federal court 
under article 640 of the Revised Statutes of the United States is a pleading, and 
governed in a great measure by the ruies of pleading; following United States 
supreme court in Goldwashing & Water C». v. Keyes, 96 U. 8., 199. 

3. SameE.— Such a petition when presented is defective when it states only as a conclu- 
sion that the defendant has a defense arising under the charter granted to the 
defendant by the United States, without stating upon what facts it bases that con- 
clusion, when neither the charter, nor anything connected with the case, shows 
that such defense exists or can possibly arise. 

4. STATUTE CONSTRUED.— The vbject of the federal law which permits a defendant 
to procure the removal of a cause from a state to a federal court on his petition 
that he has a defense arising under the constitution, or a treaty or law of the 
United States, was to have federal laws construed by the United States courts, and 
thereby secure uniformity in their interpretation. It was not designed that the 
law authorizing such removal could be used as a pretext to change the jurisdiction 
when no construction of a United Scates statute was involved. 

5. Continuancs.—The action of the district court in refusing a continuance will not 
be revised unless a bill of exceptions to the ruling has been reserved, following 
Morris v. Files, 40 Tex., 374, and other cases cited. 

6. STATEMENT OF FACTS.— In the absence of a statement of facts or bill of excep- 

tions, the supreme court will not consider the action of the court below in receiv- 

ing or rejecting evidence, nor will it pass on the correctness of charges given or 
refused; following Tucker v. Willis, of Tex., 247, and other cases cited. The ex- 
ception to this rule established in McGaughey v. Bendy, 27 Tex., 535, recognized. 
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7. Pracrrce.— The rule announced in McGuire v. Newbill, 58 Tex., 314, that the st- 
preme court will not consider a statement of facts filed after the adjournment of 
the term, if an order has not been made and entered of record during the term 
allowing such statement to be made up, signed and filed within ten days after 
adjournment, adhered to. 


Arrrat from Harrison. Tried below before the Hon. A. J. 
Booty. 

The following statement by appellee is adopted: 

A. F. McAllister instituted suit in the district court of Harrison 
county, Texas, on the 16th day of April, A. D. 1879, against the 
appellant, the Texas & Pacific Railway Company, alleging that ap- 
pellant was a corporation duly created under the laws of Texas, 
with its main office in said city of Marshall, Texas; that on the 
10th day of February, 1879, the said appellant was engaged in 
operating a railway for transportation of freight and passengers 
from the city of Shreveport, in Louisiana, to the city of Marshall, 
in Texas; that on said day and date appellee was a passenger on 
one of the trains of appellant (who was defendant below), going 
from Shreveport, Louisiana, towards the city of Marshall; that 
when said train reached a point about three and one-half miles from 
Shreveport, the passenger coach of said train was thrown from and 
off of the railroad track, upsetting, and that plaintiff (appellee 
here) was a passenger in said coach. 

That the cause of said coach running off from and being thrown 
from said track was the breaking of an iron rail on which said train 
was running, which breaking of said rail was caused by the bad 
condition of the cross-ties which supported said rail, said cross-ties 
being rotten and entirely worthless for the use made of them. That 
the entire line of road from Marshall to Shreveport was unsafe for 
the running of trains, and had been for more than one year; that 
almost all the cross-ties on said road were rotten and insecure, and 
made it dangerous for passengers traveling over same in cars of de- 
fendant; that such condition showed upon part of defendant gross 
negligence. 

That said train on which appellee was traveling, as aforesaid, as 
a passenger, was negligently and carelessly conducted by the per- 
sons in charge thereof, they being employees of defendant; that said 
train was a long one, composed of about sixteen freight cars, and 
there was a passenger coach (in rear of said freight cars), in which 
appellee and the other passengers were riding; that said rail was 
broken, as aforesaid, by the engire pulling said train, or by one of 
the aforesaid freight cars; that the speed of said train was not 
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checked, because the brakeman,(whose post of duty was on top of 
said: freight cars, and at the brakes, said brakes being so attached 
to said cars as that they can be worked only on top of said cars.) 
was not at his post of duty, but said brakeman was on the engine, 
with the engineer and fireman, and absent from his said post of 
duty; that had said brakeman been on top of said freight cars, 
and at said brakes, as was his duty to be, he could, by applying said 
brakes, have wholly stopped said train, or at least have greatly 
checked the speed thereof, and prevented the accident. 

That by the gross negligence and carelessness of defendant, its 
employees and agents, the accident was. caused, and appellee was 
severely injured by being thrown from one side of the coach to an- 
other, striking seats and other objects in said coach, by which the 
meta carpal bone of the little finger on right hand was broken, his 
back badly bruised over the lumbar region, and the three lower 
lumbar vertebrae badly bruised and hurt, so that his back and spine 
are seriously and permanently injured; that from said injuries he 
suffered great and constant pain, and still continues to suffer till this 
time, and was, for four weeks after receiving said injuries, confined 
to his bed, and he was unable to leave same; that he has, by said in- 
juries, been rendered unable to carry on and attend to his business 
of farming and planting, thereby causing great loss to him; that by 
the injuries aforesaid, caused by the wilful negligence and careless- 
ness of defendant and its servants, he has been greatly damaged, 
to wit, in the sum of $30,000. 

On the 13th day of September, 1879, the defendant filed its first 
amended answer, setting out general demurrer, general denial, and 
specially that it is a corporation formed under the laws of the 
United States, and has a railroad which it operates in the state of 
Texas and state of Louisiana. 

That the iron and cross-ties, and other superstructure upen its 
road-bed were all of good and substantial character; that the iron 
was purchased from first class iron manufacturers, and the rails 
were first class in all respects, and the cross-ties on which the said 
iron rested are sound, and of sufficient size and strength, and in all 
respects equal to cross-ties usually placed on first class railways; and 
the servants of defendant, in constructing said railway, and in keep- 
ing and maintaining said road, and in running and operating the 
trains of defendant, were competent and skilful men, caréful and pru- 
dent in the discharge of all their duties upon said road; and that es- 
pecially were the railroad track, iron rails and cross-ties sound, good, 
and in all respects substantial at the place where the accident oc- 
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curred at which appellee is said to have been injured; and that the 
servants of defendant in charge of said railroad train at the time 
and place mentioned were skilful, competent, faithful, and con- 
ducted said train in a prudent, cautious and careful manner; and 
denied that accident was caused by carelessness, negligence or un- 
skilfulness of any of defendant’s agents or servants, either in 
running or operating of said train, or in the selection of the said 
iron rails or cross-ties, or in the construction of said road, but that 
the accident was caused (if at all) by the action of weather upon 
the railroad track, such that no human foresight could see or pre- 
vent. That at the time said supposed accident occurred the 
weather was extremely cold, and that from effects of cold (the iron 
rail alleged to have been broken) became and was rendered brittle 
and liable to break, and did break by reason thereof; and not be- 
cause of any inherent defect in said rail, and not because of unsound- 
ness of cross-ties which supported the rail, and not because of any 
negligence or fault of defendant, but by reason of said above facts. 
And that this cause is now pending in the United States circuit court 
for the eastern district of Texas, at Jefferson; that appellee has 
appeared there, and consented to continuance of cause. 

February 13, 1879, plaintiff filed first supplemental petition, con- 
taining general demurrer, special exception to that part of answer 
alleging that the suit is in United States court, because plea in 
abatement, and not sworn to; and that part about cold weather 
causing the rail to break, because it fails to show that defendant 
could not have prevented same by the exercise of utmost prudence 
and care; and that part about weather being cold, and a special de- 
nial about cause being in United States court. 

May 2, 1881, defendant filed trial amendment, setting out more 
specifically the fact that the cause was in United States circuit court, 
and swearing to same. 

May 9, 1879, defendant filed its petition for a removal of this 
cause to United States circuit court for the eastern district of Texas, 
at Jefferson, alleging that the suit of plaintiff was for $30,000, 
against defendant, for wrong and injuries, and that it arises under 
the laws of the United States. That defendant is a corporation 
created, existing and organized under and by virtue of certain acts 
of the United States, to wit: “ An act entitled an act to incorporate 
the Texas & Pacific Railroad Company, and to aid in the construc- 
tion of its road, and for other purposes,” approved March 3, 1871, 
and an act supplementary thereto, approved May 2, 1872. 

That defendant has a defense to the said action, arising under and 
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by virtue of a law of the United States, to wit, said act of incorpo- 
ration. That defendant is not a banking corporation, but is a rail- 
road corporation, authorized to construct, etc., a railroad to and 
from certain places, in said acts of congress above recited. That de- 
fendant offered good and sufficient security, conditioned as required 
by law, and prayed for a removal to United States circuit court for 
the eastern district of Texas, at Jefferson, signed by counsel. 

May 9, 1879, defendant filed its bond for a removal, in sum of 
$500, conditioned as law requires, and with two securities, and 
marked “Approved: J. L. Garrison, Clerk.” 

Plaintiff, on 22d day of May, 1879, filed his exceptions to petition 
for a removal, which were general demurrer, and specially that the 
petition does not show what the defendant’s defense is to said action, 
arising under and by virtue of a law of the United States, and a denial 
that said defendant is a corporation created, etc., by act of congress. 

May 22, 1879, the court overruled the petition for a removal, but 
adjudged the bond for removal sufficient. 

May 19, 1881, the cause was tried, and resulted in a verdict in 
favor of plaintiff for the sum of $8,000; judgment of court thereon. 
Order overruling motion for new trial, and notice of appeal. State- 
ment of facts and bills of exceptions filed after court adjourned. 


Geo. L. Ifill, N. A. Steadman and A. Poke, for appellee, cited, on 
sufficiency of the petition to remove the cause, Keyes », Gold Wash- 
ing and Water Company, 6 Otto, 199; Pechner v. Insurance Com- 
pany, 5 Otto, 183; Amory v. Amory, 5 Otto, 186; Sargent v. Stone, 
Am. Law [eg., vol. 20, No. 1, p. 24; Southern Law Rev., vol. 3, 
No. 1, p. 1; Railway Co. v. Ramsey, 22 Wall., 322; Le parte Grim- 
ball, Reporter, vol. 7, p. 362; Sewing Machine Cases, 18 Wall., 553; 
Koontz v. R. R. Co., 104 U. S., 40. 

On absence of defense, Const. of U. S., art. IIT; Keyes v. Gold 
Washing and Water Company, 6 Otto, 199; Cohens v. Virginia, 
6 Wheat., 8379; Osborn v. U. S. Bank, 9 Wheat., 534; Cooley’s 
Const. Lim., pp. 173, 391. 

That congress has no power to incorporate a railway in a state 
for private emolument, Const. U. S., art. I, see. 8; United States »: 
Reese ect al.,2 Otto; United States v. Cruikshank et al., 2 Otto; 
Cooley’s Const. Lim., p. 173. 

That appearance of plaintiff in federal court did not give it juris- 
diction, Removal Cases, 10 Otto, 475; Ramsey v. Railway Co., 22 
Wall., 322; Insurance Co. v. Dunn, 19 Wall., 123; Lyell v. Guada- 
lupe County, 28 Tex., 57. 

Vou. LIX— 28 
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Witure, Curr Justice.— This action was brought to recover 
damages for injuries alleged to have been received by appellant 
whilst a passenger upon the cars of the Texas & Pacific Railway 
Company, caused by the unsound condition of the track over which 
said cars were being transported at the time, and the gross careless- 
ness of the employees of the company. 

The appellant pleaded a general demurrer, general denial, and 
specially that the road was in good condition, its employees skilful 
and competent, and that the accident was caused by the action of 
cold weather upon the iron rails, such as no human for esight could 
anticipate or prevent. 

It also pleaded in abatement that, at the time of trial of the 
cause in the district court of Harrison county, the same suit was 
pending in the United States court at Jefferson, Texas, which last 
plea was overruled and stricken out. 

Something over a year after the commencement of this suit ap- 
pellant filed its petition in the court below to remove the cause to 
the circuit court of the United States for the eastern district of 
Texas, which application was overruled, and the cause proceeded to 
trial, and resulted in a verdict and judgment for appellee for $8,000, 
from which the railway company have appealed to this court. 

The first assignment of error brings in question the ruling of the 
court below refusing to remove this cause to the United States 
circuit court, on application of the appellant. 

The petition for removal is based on article 640 of the Revised Stat- 
utes of the United States, which reads as follows: “ Any suit com- 
menced in any court other than a circuit or district court of the United 
States against any corporation, other than a banking corporation 
organized under a law of the United States, or against any member 
thereof as such member, for any alleged liability of such corporation, 
or of such member as a member thereof, may be removed for trial in 
the circuit court for the district where such suit is pending, upon 
the petition of such defendant, verified by oath, stating that such 
defendant has a defense arising under or by virtue of the constitu- 
tion, or of any treaty or law of the United States; such removal in 
all other respects shall be governed by the provisions of the preced- 
ing section.” 

The application stated that the appellant was not a banking but 
a railroad corporation, incorporated by virtue of certain acts of 
congress of the United States, viz.: An act entitled “ An act to in- 
corporate the Texas & Pacific Railway Company, and to aid in the 
construction of its road, and for other purposes,” approved March 3, 
1871, and an act supplementary thereto, approved May 2, 1872. It 
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further stated that the company had a defense to the said action 
arising under and by virtue of a law of the United States, viz., “the 
said act of incorporation.” This petition was not verified by oath, 
but was accompanied by a sufficient bond conditioned in terms of 
the law. 

The application for removal was refused by the court, and we are 
asked by appellant to revise its action in this respect. 

sv reference to the section of the Revised Statutes cited above, it 
will be seen that the right to removal under that section depends 
upon two facts, which must be brought to the notice of the court in 
the application. 

That a federal corporation, other than one for banking pur- 
poses, or some member of it, must be a party defendant to the suit; 
and 

2. Such defendant must have a defense arising under or by virtue 
of the constitution, or of some treaty or law of the U nited States. 

A third requisite, applying more particularly to the manner in 
which’ the last mentioned fact shall be made known to the court, is 
that the petition shall be verified by oath, at least as to the character 
of the defense by reason of which it is sought to remove the cause. 

As the petition in this case states in general terms the two facts 
upon which a removal may be had under the above section, it be- 
comes necessary to inquire whether such a general statement as to 
the nature of the defense is sufficient. Preliminary to a considera- 
tion of the sufficiency of the petition in this respect, is the question 
of whether or not the judge below had the power to inquire into 
such sufficiency and refuse the application, if in his opinion it did 
not come up to the requisites of the law. 

It is contended by appellant that no such power exists in the state 
court, and we are referred, among other authorities, to section 639 of 
the United States Revised Statutes to sustain this position. It is 
there said, in substance, that at the time of filing the petition for 
removal the party applying must offer in the state court good and 
sufficient surety for the performance of certain acts, and that it shall 
thereupon be the duty of the state court to accept the surety and 
proceed no further in the cause against the petitioner. 

If this point or any other made by appellant had been passed 
upon authoritatively by the supreme court of the United States, we 
should consider it decisive of the question and follow it without dis- 
cussion. The law under consideration is an act of the national 
legislature governing the procedure of courts in which it may be ad- 
ministered, and from a decision of this-court against a party claim- 
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ing a right under it a writ of error lies to that court, and its decision 
would govern us in its construction. 

But we are referred to no case in which the exact position taken 
by the appellant has been indorsed by that court. The cases relied 
on in the brief of counsel hold that when a sufficient petition has 
been filed it is the duty of the state court to proceed no further in 
the cause; its jurisdiction has closed and that of the United States 
court has commenced. 

The language of the court in R. R. Co. v. Koontz, 104 U.S., 14, 
is: “That when a sufficient cause for removal is made in the state 
court the rightful jurisdiction of that court comes to an end, and no 
further jurisdiction can be had there unless in some form its juris- 
diction is restored.” 

In Kern v. Huidekoper, 103 U. S., 490, the court say, following 
the decision of Ins. Co. v. Dunn, 19 Wall., 214: “If the cause is re- 
movable and the statute is complied with, no order of the state court 
for its removal is necessary to confer jurisdiction on the court of 
the United States, and no refusal of such an order can prevent that 
jurisdiction from attaching;” and further, they say that “ when the 
prerequisites for removal have been performed, the paramount law of 
the land says that the case shall be removed.” 

In the Removal Causes, 100 U. S., 457, the court say: “The pe- 
tition filed in this case was sufficient in form; enough appeared on 
its face to entitle the petitioner to his removal;” but in another part 
of the opinion it also says: “ We fully recognize the principle here- 
tofore asserted in many cases, that the state court is not required to 
let go its jurisdiction until a case is made which upon its face shows 
that the petition can remove the cause as a matter of right.” 

These decisions all leave a discretion with the state court to at 
least pass upon the sufficiency of the case made by the petition. 
They do not require that it should surrender its jurisdiction until a 
petition, complying with the provisions of the statute, is presented 
to the court. 

And it was expressly held in Ins. Co. v. Pechner, 95 U. S., 185, 
that “The right of removal is statutory. Before a party can avail 
himself of it, he must show upon the record that his is a case that 
comes Within the statute. If he fails in this, he has not, in 
law, shown to the court that it cannot ‘proceed further with the 
cause.’ Having once acquired jurisdiction, the court may proceed 
until it is judicially informed that its power over the cause is sus- 
pended.” 

And in Amory v. Amory, id., 187, the court held that “ A state 
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court is not bound to surrender its jurisdiction upon a petition for 
removal until at least a petition is filed which upon its face shows 
the right of the petition to the transfer. It was not error for the 
court to retain these causes.” 

Thus we have the direct authority of the highest tribunal which 
can pass upon the question, to the effect that the state court is not 
powerless to examine into the grounds of removal, so far at least as 
to pass upon their sufficiency as they appear upon the face of the 
petition itself. 

But it may be said that, in the two cases cited, the petition itself 
did not sufficiently state the citizenship of one of the parties. This 
may be true, but the cases establish the principle that the state court 
is not deprived of the exercise of all judgment in the matter, and 
forcedl to give up its jurisdiction for the sole reason that a petition 
for a removal is filed. 

It is to be remarked of these cases, also, that they were brought up 
by writ of error to the supreme court from the state court.direct, and 
not from the United States circuit court to revise decisions upon 
motions to remand. 

This furnishes a conclusive answer to the position taken by appel- 
lant, and sustained by decisions of some of the circuit courts of the 
United States, to the effect that, whilst the sufficiency of the appli- 
cation may be questioned, it can only be done in the United States 
court to which the cause is removed upon a motion to remand or 
upon the trial of the cause therein. 

There is such conflict of authority in the circuit courts upon this 
and all other points raised on the present application for removal ° 
that it is hardly worth while to discuss or review the cases. It is 
worthy of remark, however, that in our own circuit Mr. Justice 
Bradley, of the United States supreme court, held in the case of 
Wells e al., ex parte, 3 Woods, 128, that when a petition is pre- 
sented to a state court under section 641, Revised Statutes, for the 
removal of a prosecution pending in that court to the federal court, 
the state court has a right to examine its sufficiency. is language 
is: “The state court surely is not bound to shut its eyes and yield 
to every application that comes to it; though removal (when author- 
ized) is a matter of right and not of favor, yet the court must have 
the right to see whether the application to remove comes within the 
meaning of the law.” 

We think that in view of the language of the statute on the sub- 
ject of removals and of the decisions of the United States supreme 
court, there can be no doubt of the power of the state court to 
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pass on the sufficiency of the petition for the removal of this 
cause. 

The remaining question is: Did the court below, in passing upon 
this petition, correctly hold that it was insufficient and refuse to re- 
move the cause? The two objections raised to the petition below 
were that the company was not a federal corporation, and ‘that the 
appellant’s defense under a law of the United States was not set 
forth. In the view we take of the case, it will not be necessary to 
consider the first of these objections. Neither will we notice the 
defect in the petition caused by a failure of appellant to verify it 
by oath as to the nature of his defense. The statute in terms re- 
quires such an affidavit, but the counsel for plaintiff below did not 
object on that ground nor urge the objection in this court. 

As to how far the applicant is required to set forth in his petition 
the defense which he claims to have under a law of the United 
States, and how far the state court may go in inquiring into the 
nature of that defense, there is a conflict in the decisions of the 
United States circuit courts. 

In the New York and Lowa circuits, and perhaps others, it has 
been held that it was sufficient to state that the corporation had a 
defense under its charter. In the ninth circuit it has been held that 
the petition should set forth the defense, or that it should otherwise 
appear from the record, so that the court could see whether or not 
such defense existed. No decision upon the exact point under section 
640 of the Revised Statutes of the United States has been made by 
the United States, so that we are left to draw our conclusions from 
the reasoning on each side by the lower courts, and from decisions 
of the supreme court of the Union in analogous cases. 

The circuit courts which have denied the right of the state courts 
to go further than to inquire into what is disclosed upon the face of 
the petition, or to hold that it is bad for not setting forth the nat- 
ure of the defense under a United States law, generally base their 
opinions upon the want of any authority in the state court to pass 
upon the sufficiency of the petition in any respect, or upon the ground 
that the applications upon which they have passed followed the 
general language of the statute; or that upon a mere motion or ob- 
jection to an application, the merits of the cause could not be ex- 
amined into. The first of these positions we have already disposed 
of. The last is not tenable because the supreme court has in effect 
passed upon it, indorsing the action of circuit courts in remanding 

causes, when they have done so upon mere motion based on the in- 
sufficiency of the petition. As to the other ground, it must proceed 
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upon the idea that the petition is not a pleading, and therefore not 
subject to the rules of pleading; one of which is that it must set 
forth clearly the grounds on which it is based, leaving nothing to 
inference, and not stating mere conclusions of law. 

That such petition is a pleading, and governed in a great measure 
by the rules of pleading, is thoroughly established by the decision of 
the United States supreme court in Gold Washing & Water Co. ». 
Keyes, 96 U.S., 199. That cause was removed under that part of the 
act of 1875 which provides for the removal of suits arising under the 
constitution and laws of the United States. The application stated 
that “the action arises under and that its determination will neces- 
sarily involve and require the construction of the laws of the United 
States,” ete. Chief Justice Marshall had held in Cohens ». Virginia, 
6 Wheat., 379, that a case may truiy be said to arise under the con- 
stitution or a law of the United States, whenever its correct decision 
depends upon the construction of either. So the petition may be 
said to have come within the letter and spirit of the act, and that 
no objection could be made excepting as to the general nature of its 
allegation, or its failure to show how the construction of sach law 
was involved. The supreme court held that as neither the plaintiff 
claimed a right under the United States law, nor defendant set up a 
defense under it, the court would have to look to the facts set forth 
in the petition alone to judge of the correctness of the removal. 
It held that the petition performed the office of a pleading. Upon 
its statements, in connection with the other parts of the record, the 
courts must act in declaring the law upon the question. “ It should 
therefore set forth the essential facts, not otherwise appearing in 
the cause, which the law has made conditions precedent to the 
change of jurisdiction. If it fails in this, it is defective in sub- 
stance, and must be treated accordingly. . . . It is the office of 
pleadings to state facts, not conclusions of law. It is the duty of 
the courts to declare the conclusions, and of the partes to state the 
premises.” 

The court goes on to say: “ They (the defendants) state no facts 
to show the right they claim, or to enable the court to see whether 
it necessarily depends upon the construction of the statutes. Cer- 
tainly an answer containing only the statements of the petition, 
would not be sufficient for the presentation of a defense under 
the provisions of the statutes relied on. . . . In pleading the 
statute, the facts must be stated which call it into operation. The 
averment that it is in operation is not enough; for that is the pre- 
cise question the court is called upon to determine.” The court 
concludes the subject by saying that “if these facts,” 7. ¢., the facts 
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from which the conclusion stated in the petition is derived, “suffi- 
ciently appear in the pleadings, the petition for removal need not 
restate them; but if they do not, the omission must be supplied in 
some form, either by the petition or otherwise.” 

It is needless to add arguments to these so well stated in the 
above opinion. Although upon a different statute, the reasoning 
applies with equal force to the present case. Neither the plaintiff's 
nor defendants’ pleadings disclosed the fact that the appellant could 
have had any defense under its corporate acts. We must resort, 
therefore, to the application alone. It stated the conclusion of law 
that the appellant had a defense under its charter —a law of the 
United States,— without showing from what facts it drew that con- 
clusion. Looking to that charter, we see no defense to the present 
case which could possibly arise under it. The application considered 
as a pleading was defective in stating a conclusion instead of stating 
the premises so that the court might draw its own conclusions. 
And the whole record, taken together, shows that the conclusion 
was improperly drawn from the premises by the applicant. 

This case strongly illustrates the incorrectness of the ruling which 
forbids the state court from determining the question of the right to 
a removal, and leaves it to be decided by the United States cireuit 
court upon a trial of the merits of the cause. Fisk v. P. R. R. Co., 
6 Blatch., 362. The cause was tried below upon every question of 
law and fact which the counsel for either party wished to present, 
yet neither in the pleadings, the evidence received or offered, nor in 
any other portion of the proceedings, was there developed any de- 


> 


fense under the laws of congress granting a charter to the appellant. 
The defenses relied on were such as might have been urged by any 
corporation or private person acting as a carrier of passengers under 
the same state of facts. If the cause had been removed to the cir- 
cuit court, as requested, it would have been tried in the same 
manner, under the same pleadings, and with the same evidence. 
There was no defense that the appellant could have interposed 
there that was not available in the state court. I[t follows, then, 
under the rulings above alluded to, that as no such defense as 
was stated in the application for removal would have been devel- 
oped, the cause would have been remanded to the state court. Thus 
all the trouble, expense and delay incident to a change of jurisdic- 
tion would have been incurred, and the cause reached the same 
point where it was when the removal was applied for. It certainly 
could not have been the intention of the law to bring about such a 
disastrous consequence to suitors in the state courts. 

The object of the statute of removal doubtless was to have the 
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United States laws construed by the courts of the general gov- 
ernment, and thereby produce not only uniformity of decision, but 
place the interpretation of such acts where it justly belongs. It 
certainly was not intended that, under the pretext of having a de- 
fense by virtue of such law, a corporation could carry its causes from 
the state to the federal courts, and there have them tried, when no 
such statute entered into the case. 

It is urged that a corporation chartered by act of the general gov- 
ernment has in every case a defense under the statute incorporating 
it. If so, the fact that it was thus chartered is all that is necessary 
to be known to the court in order to entitle it to removal. Why, 
then, did the statute require the superfluous statement of the addi- 
tional fact that the corporation had a defense under a United States 
law? And why did it require such fact to be sworn to, if the court 
was bound judicially to know it? These considerations, together 
with the authorities cited, lead us to the conclusion that the mere 
statement in an application for removal that the corporation chartered 
by United States law has a defense under its act of incorporation is 
insuliicient, when neither the said act, nor any of the papers or pro- 
ceedings in the cause show that such defense exists or can possibly 
arise upon the trial, and is not sufficient to entitle the applicant to a 
removal. The court did not err in refusing the motion to remove 
the cause to the federal court. 

This cause and that in 96 U.S., above cited, differ from those 
known as the “ Removal Causes,” in 100 U.S. There the petition 
stated a fact, viz., the citizenship of the parties, and not an inference 
of law; and its allegations in this respect were fully borne out by 
the pleadings filed in the cause. 

As to the other assignments of error they may be classified as fol- 
lows: The objection to overruling the motion for a continuance; 
objections to the giving and refusal of charges; to the admission or 
exclusion of evidence; and lastly, to the sulficiency of the evidence 
to warrant the verdict. 

It has been frequently held by this court that the action of a court 
in refusing a continuance will not be revised unless a bill of excep- 
tions to the ruling has been reserved. Morris v. Files, 40 Tex. 
d74; Davis v. State, 40 Tex., 478; Jones v. State, id., 188. There 
was none reserved by the appellant to this action of the court below. 
It is also universally held that without a statement of facts or bill 
of exceptions this court will not consider the action of the court 
below in receiving or rejecting evidence, nor will it pass upon the 
correctness of the charges given or refused. Tucker v. Willis, 24 








362 T. & P. R’y Co. v. MoAtuisrer. [Austin Term, 





Opinion of the court. 





_—— 


Tex., 247; Garner v. Cutler, 28 Tex., 175; H. & T. C. R. R. Co. ». 
Knapp, 51 Tex., 569; Barrett v. State, 25 Tex., 605; Cannovan 
v. Thompson, 12 Tex., 247; Smith v. Tucker, 25 Tex., 594; Frost v. 
Frost, 45 Tex., 325; Keef v. State, 44 Tex., 582. An exception to 
this doctrine is where the charge given, taken in connection with 
the pleadings and verdict, is so apparently erroneous as to leave no 
doubt but that the finding of the jury must have been controlled by 
the improper instructions. McGaughey v. Bendy, 27 Tex., 535. 
This court has also decided that it will not take notice of a bill of 
exceptions filed after the adjournment of the term of the court at 
which the cause to which it pertains was tried; and that they will 
not consider a statement of facts filed after such adjournment, if an 
order has not been made and entered of record during the term al- 
lowing such statement to be made up, signed and filed within ten days 
after the adjournment. Ross v. McGowan, and McGuire v. Newbill, 
58 Tex., 314; Truitt v. Blundell, Tex. Law Reporter, April, 1883, 
p- 942. The term of court at which this cause was tried adjourned 
July 2, 1881, and the bill of exceptions and statement of facts were 
filed on the 11th of that month, without any previous order permit- 
ting the statement of facts to be filed after adjournment. Such 
order would have been unavailing as to the bill of exceptions. We 
cannot, therefore, consider these papers, nor revise the rulings upon 
the evidence, nor determine whether the latter was sufficient to war- 
rant the verdict. The charges are not glaringly erroneous, consid- 
ered in reference to the pleading, but on the contrary seem to be 
fair and just, and to announce correct principles of law as applied 
to them. Where there is no statement of facts nor bill of excep- 
tions, this court will presume that everything necessary and proper 
to be proved under the pleadings of the prevailing party in order to 
warrant the verdict was proved on the trial. Anding v. Perkins, 29 
Tex., 353; Henderson v. Trimble, 8 Tex., 174; Johnson v. Blount, 
48 Tex., 38; Bond v. Mallow, 17 Tex., 636. 

The allegations of the pleadings in the cause, if proven, fully au- 
thorized the verdict and we cannot disturb it. 

The objections to the action of the court on the motion to have 
the appellee examined by physicians cannot be considered for want 
of a bill of exceptions. As to its ruling on the plea in abatement, 
it is sufficient to say that the plea came too late, if the suit in the 
United States court was commenced before appellant filed its pleas 
in this cause to the merits; and if afterwards, the grounds set forth 
in the plea were not sufficient to abate this action. 

All points taken by appellant under his fifth or seventh assign- 
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ment of error might have been disposed of on the ground that 
these assignments are, under our rules, too general to entitle them 
to consideration; but they are so obviously defective, for the rea- 
sons above assigned, that we have on that account declined to con- 
sider them. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered May 1, 1883.] 
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1. PLeapine.— An answer in a suit to recover on a promissory note set up that the 
note was based on ‘ta gambling transaction."’ Held, that in the absence of specific 
averments stating what the real character of the transaction was, or that plaintiff's 
connection therewith was such us to make it unlawful between the parties, an ex- 
ception to that portion of the answer was properly sustained. 

2. PLeapine.— Where a suit is based upon the former suretyship of plaintiff for the 
defendant, and the payment, by plaintiff, of defendant's debt, the cause of action 
cannot be stated as an ‘‘account”’ or ‘‘open account’’ within the meaning of 
article 2266, R. S., which the plaintiff may establish by his ex parte affidavit. Any 
other construction of the statute would make the ex parte affidavit perform the 
office of establishing, not only that plaintiff had paid the amount of money speci- 
fied, but that there was a contract between defendant and himself which made him 
Liable as surety to pay it, in the face of the fact that the note itself would afford 
better evidence that the suretyship existed. 

3. Pracrice.— The statute (R. 8., art. 1265), which provides among other things that 
an answer setting up “that an account which is the foundation of the plaintitt’s 
action, and supported by an affidavit, is not just,’’ must be denied by an answer so 
verified, and that ‘‘in such ease the answer shall set forth the items and particulars 
which are unjust,"’ regulates the manner of pleading, but does not relieve a plaint- 
iff from the necessity of proving his case by competent evidence. 

4. STATUTES CONSTRUED.— Article 2266, R. S., which makes an account supported 
by affidavit prima facie evidence of its correctness in certain cases, prescribes a rule 
of evidence applicable only to open accounts. 

5. Same.—The word account, as used in that statute, has its popular, rather than a 
technical, signification, and applies to transactions between persons, in which, by 
sale upon the one side, and purchase upon the other, the relation of debtor and 
creditor is created by general course of dealing, and does not apply to one or more 
isolated transactions resting upon special contract. 

6. STATUTE CoNSTRUED.— When the liability of the defendant rests upon the fact 
that the plaintiff was his surety and has paid a debt for him, that liability is the 

result of contract, which fixes its extent, the law fixing the time when it should be 

paid; thus the element of uncertainty is wanting, and it cannot constitute an “‘ac- 

count’’ within the meaning of art. 2266, R. 8. 


‘ 
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7. Srarures cONSTRUED.— To give the statute a construction which would require a 
defendant to swear that a transaction between the plaintiff and third persons, 
of which he might have no personal knowledge, either did or did not occur, in 
whole or in part, before he could be permitted to controvert the ex parte affidavit 
of his adversary, would be to encourage swearing witnout knowledge, or in some 
cases to forego a just defense which might be clearly established under settled 
rules of evidence. 

8. ArracumMentT.— Land conveyed without consideration and with no intention to 
vest the title in the apparent purchaser, but that it may be held by him in trust to 
be sold for the vendor, is subject to attachment for the debts of the vendor con- 
tracted afterwards. 


Aprrat from Tarrant. Tried below before the Hon. A. J. Hood. 

Suit instituted on the 25th day of June, 1881, against John 
D. McCamant, one of the appellants, to recover $525.95, paid by 
appellee as surety to Tom Randolph, on a note held by him against 
McCamant and appellee as surety; also the sum of $547.74, paid 
by appellee as surety of J. D. McCamant to Kirkpatrick & Co., and 
asking fora writ of attachment. 

On the 25th day of June, 1881, a writ of attachment was issued, 
and levied the same day on the land in controversy. On the 28th 
day of June, 1881, T. J. McCamant, by J. D. McCamant, attorney 
in fact, sold the land to J. W. Gray. On the 16th day of July, 
1881, plaintiff filed an amended petition, making J. W. Gray and 
T. J. McCamant parties to the suit, alleging fraud in sale of land by 
T. J. McCamant to J. W. Gray, and prayed cancellation of the deed. 

Answer by a general denial. 

J. W. Gray filed an answer containing general and special excep- 
tions, general denial, plea of purchase in good faith without notice 
of any fraud, and alleging that T. J. McCamant, the party under 
whom he claimed, purchased the land long anterior to the accrual 
of appellee’s claim. 

J. D. McCamant filed amended answer, containing general de- 
murrer and general denial; plea of partnership between himself 
and appellee in the transactions declared on in the petition; plea of 
partial payment, and alleging that the transactions out of which 
grew his pretended liabilities to appellee was a dealing or gambling 
in cotton futures, and therefore contrary to law, and could not sup- 
port an action. 

Appellee filed a motion to strike out so much of amended answer 
of McCamant as set up the illegality of consideration, because it 
came too late. 

Motion was sustained by the court, and the portion of said answer 
attacking the consideration was stricken out, appellant excepting. 
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Appellee introduced in evidence a not payable to Tom Randolph 
and the verified account stated in opinion. 

Appellee then read the writ of attachment of date the 25th day 
of June, 1881, commanding the seizure of property of J. D. Me- 
Camant in Tarrant county; the sheriff's return showing seizure of 
land in controversy on same day; power of attorney from T. J. 
McCamant to J. D. McCamant of date the 28th day of October, 
1878; also deed of T. J. McCamant by J. D. McCamant to J. W. 
Gray of date the 28th of June, 1881, for the land. 

Appellee then read deposition of T. J. McCamant, who testified 
that he was brother of J. D. McCamant; that the latter made him 
a deed to some land near Fort Worth, Texas; that he did not pur- 
chase the land, but that there were some matters between him and 
J. D. McCamant, “and he made me the deed, and said that perhaps 
I could sell the land to some emigrant coming to Texas or trade it 
for land here in Virginia that would suit me. Idid not purchase it 
or pay anything for it, and did not know the deed was going to be 
made until it was made and sent to me in Virginia, where I then re- 
sided. I suppose the deed conveyed the land described in third in- 
terrogatory. We had some correspondence in reference to my 
trading the land. The deed was sent to me in the fall of 1876, and 
I kept it a year or more, and, not being able tosell, [sent it to J. D. 
McCamant, and also sent him a power of attorney authorizing him 
to sell it. I did not claim or control the land only for the purpose 
of trading it. I know nothing of the solvency of J. D. McCamant; 
he has never reported the sale of the land to me or accounted for 
the proceeds, and is under no obligation to do so.” 

Appellant offered no evidence. 

The court rendered judgment for amount claimed, foreclosed at- 
tachment lien on the land, and canceled the deeds under which Gray 
claimed the land; also the power of att orncy. 


M. D. Priest, for appellant. 


Hare & Head, for appellee, on the defense based on “ gambling 
transactign,” cited De Leon v. Trevino, 49 Tex., 88; Mills v. John- 
son, 23 1 on 308; Ford v. Keith, 1 Mass., 1388: Johnson v. Johnson, 
11 Mass., 359; Texas Pleading and Practice (Sayles & Bassett), 


25, 26. 


Finley & Pasco, for appellee Gray. 


Srayton, Associate Justice.— The court did not err in sustaining 
the exception to so much of defendant’s answer as set up that the 
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note and other indebtedness which the appellee claimed to have 
paid as surety for the defendant McCamant was based upon a 
“ gambling transaction ” by the defendant in cotton futures. 

The answer in this respect does not show what the real transac- 
tion was, nor that the plaintiff had such connection with it as to 
make it an unlawful transaction between them, even if such was its 
character between McCamant and Randolph and Kirkpatrick & Co. 
It states mere conclusions of law and not facts. 

The suit was brought to recover certain sums of money which 
the plaintiff claimed that he had paid as surety to Randolph on a 
note which was the-joint and several note of himself and McCa- 
mant, and upon the face of which they both appear to be principals. 
The residue was alleged to have been paid to Kirkpatrick & Co. 
as suretv for McCamant, but the character of the indebtedness, 
whether by note, bill, or otherwise, is not made to appear either in 
the pleadings or evidence. 

The sums of money which the plaintiff claimed to have paid fot 
McCamant as his surety were stated in the form of an account, as 
follows: 


T. D. McCamant, To C. W. Batsett, Dr. 


June 24, 1881. To amount paid as security for you on note to Tom Ran- 





i iietikehediedhabshashabastnekeuusOheednes cntb aves casa ve $525 95 
June 10, 1881. To amount paid as security for you to Kirkpatrick & Co.... 547 74 
PE pc ker cnmiecennscncccccndectaseeesePerevescetesccsscncecs $1,073 69 


This was sworn to as open accounts are permitted to be under 
art. 2266, R. S. 

The third assignment of errors is: 

“The court erred in admitting as evidence the sworn account of 
plaintiff, because: 

“1st. There was, no proof to establish said account, except the 
ex parte affidavit of plaintiff. 

“2d. While the items in said account are proper subjects of an 
allegation in assumpait, they cannot be pleaded as matter of account, 
and thereby dispense with proof of the original indebtedness of 
J.D. McCamant, the suretyship of plaintiff, and the payment of the 
same by plaintiff. 

“3d. Said items are not the character of items contemplated by 
the statute on the subject of sworn accounts, which statute contem- 
plates items of trade and merchandise usually changing hands 
among citizens, and does not contemplate transactions where lia- 
bility arises by implication of law from the payment of the debt of 
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the principal by the surety, nor in any case where the liability is a 
question of law, and not of direct promise, express or implied.” 

On the trial the court permitted the statement of indebtedness 
above set out, together with a note executed to Randolph by Mc- 
Camant and Batsell, the payment of which constituted the first 
item in the statement, to be read in evidence, over the objections of 
the defendants, which were substantially the same as the assign- 
ment of error, to which ruling a bill of exceptions was taken. 
There was no other evidence in the case to establish the indebtedness 
of McCamant to Batsell. 

The Revised Statutes provide that answers setting up certain de- 
fenses shall be verified by affidavit, and among others it provides 
“that an account which is the foundation of the plaintiff's action, 
and supported by an affidavit, is not just,” must be denied by an 
answer so verified, and that “in such case the answer shall set forth 
the items and particulars which are unjust.” R.S., 1265. This 
statute regulates the manner of pleading, but does not relieve a 
plaintiff from the necessity of proving his case by competent evi- 
dence. 

Art. 2266, R. S., is as follows: “ When any action or defense is 
founded upon an open account, supported by the affidavit of the 
party, his agent or attorney, taken before some officer authorized 
to administer oaths, to the effect that such account is, within the 
knowledge of the affiant, just and true, that it is due, and that all 
just and lawful offsets, payment and credits have been aliowed, the 
same shall be taken as prima facie evidence thereof, unless the de- 
fendant shall, at least one day before the trial, tile a written denial 
under oath, stating that such account is not just or true, in whole 
or in part, and if in part only, stating the items and particulars 
which are unjust. When he fails to file such affidavit he shall not 
be permitted to deny the account or any item therein, as the case 
may be.” 

This statute prescribes a rule of evidence, and in terms is applica- 
ble only to open accounts. 

To authorize proof of indebtedness to be made by the affidavit of 
the plaintiff, the action must be upon an open account. What is 
meant by these words as used in the statute is not free from doubt. 
An “account” has been defined to be “a detailed statement of the 
mutual demands in the nature of debt and credit between parties, 
arising out of contracts or some fiduciary relation.” 1 Metcalf, 216; 
24 Wis., 594. 

As used in the statutes of this state, in act referred to, we believe 
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that the word “account” is used in its popular sense, rather than in 
a technical sense, and that it applies to transactions between persons 
in which, by sale- upon the one side and purchase upon the other, 
the title to personal property passes from the one to the other, and 
the relation of debtor and creditor is thereby created by general 
course of dealing; and that it does not mean one or more isolated 
transactions resting upon special contract. 

This construction is indicated to be the true one by art. 3204, R. 
S., which provides that “In all accounts, except those between 
merchant and merchant, as aforesail, their factors and agents, the 
respective times or dates of the delivery of the several articles 
charged shall be particularly specilied, and limitation shall run 
against each item from the date of such delivery, unless otherwise 
specially contracted.” 

This article evidently has reference to dealings between persons 
in which there is a sale and delivery of personal property by one to 
another, from which, by contract, express or implied, the receiver 
becomes the debtor. As here used, the word “sale” is used in its 
broadest sense, and embraces all transactions by which the title to 
personal property passes from one person to another. 

The third subdivision of art. 3205, R. S., having reference to 
“mutual and current accounts concerning the trade of merchandise 
between merchant and merchant,” conveys the same idea, for this 
refers to merchants, persons whose business it is to sell and buy 
merchandise; and to the trade of such persons, which is the buying 
and selling of merchandise, by which term is understood “ all those 
things which merchants sell, either at wholesale or retail, as dry 
goods, hardware, groceries, drugs, etc.” 2 Bouvier, words “ Mer- 
chant” and “ Merchandise.” 

The word “account” is presumed to have the same meaning in 
all of the articles of the statute referred to, there being nothing in 
the context to indicate a different intention. 

An “open account” is defined to be “one in respect to which 
nothing has occurred to bind either party by its statements; an ac- 
count which is yet fully open to be disputed.” Abbott’s Law Dic- 
tionary. If this definition be correct, the matter sued upon cannot 
be an open account; for the liability of the defendant, if he be the 
principal debtor, and the plaintitf only his surety, is, upon payment 
of the debt by the surety, absolutely fixed as to the amount of the 
debt and the liability of the defendant to pay it. 

An account is said to be open, also, when there have been running 
or current dealings between the parties, and the account is kept open 
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with the expectation of further dealings. Gardiner v. Ilarrison, 6 
Ala., 4838. Such is not this case. 

In Whittlesey v. Spofford, 47 Tex., 17, it was said that the term 
“open account” is used in apposition to a stated account, wherein 
an account is closed by an assent to its correctness by the party 
charged. That the term may be so used in many instances, we have 
no doubt; but it does not follow that it is used in no other sense. 

Where there are mutual dealings between parties involving items 
of debits and credits on each side, or debits on the one side and 
credits on the other, and an agreement as to the balance due upon 
the account is made, then by the one agreement the account becomes 
a stated account. 

It would seem that an account consisting of many items, based 
upon agreements as to each item as to the price and time of pay- 
ment, would not be an open account, any more than would an ac- 
count in reference to which, by one agreement made after ali the 
items of account had been sold and delivered, the price and time of 
payment was fixed. 

The word “open” indicates that there is something undetermined 
by contract of the parties or by the application of settled rules of 
law, and it would seem that an account cannot be said to be open 
when there remains no term of the contract to be settled by agree- 
ment of the parties. 

In the case of Sheppard v. Wilkins, 1 Ala. (N. 8.), 64, it appeared 
that the plaintiff sold to the defendant five loads of corn at one and 
the same time, and that the price due therefor was due upon de- 
livery, but there was no price agreed upon. 

In considering whether the account was an open account or not, 
the court said: “It may be assumed that, in all cases where the con- 
tract is expressed and the duties of each are defined at the time, 
that it is not an open account. A contract may be made for the 
sale of goods, or to build a house, or to perform any other duty, and 
although it may never be reduced to writing, it will not, for that 
omission, become an open account. There is certainly nothing in the 
statute from which we can arrive at the conclusion that all accounts 
must be considered as open which are not stated or reduced to writ- 
ing. A contract is certainly neither the one nor the other if allits 
terms are fixed and certain. From this authority it appears that a’ 
contract, not reduced to writing, not stated, and consisting of more 
items than one, is not necessarily an ‘open account, within the 
meaning of the statute. For example, if a number of articles be 
sold and delivered at the same time, and the’ price, amount and 
Vou. LIX — 24 
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time of payment agreed on, this would not be an open account, be- 
cause all the terms of the contract are agreed on and settled. On 
the other hand, if a single article be sold and delivered, and the 
price or time of payment be left in uncertainty —this is an open 
account, because there is a term of the contract to be ascertained,— 
the account is therefore unliquidated; it is open.” 

If the liability of the defendant in this cause rests solely, as it is 
alleged, upon the facts that the plaintiff was his surety and has paid 
the debts, then it follows as a matter of law that that relation be- 
tween them is the result of contract, by which the extent of the lia- 
bility of the defendant is fixed; and in reference to the time the 
sum so paid by the plaintiff became due to him, the law determines 
that absolutely, and there is no element of uncertainty in the case, 
the facts of suretyship and payment being established. 

We are, therefore, of the opinion that the debt sued upon is not 
an “account ” or “open account” within the meaning of art. 2266, 
Revised Statutes, which a plaintiff may establish by his ex parte 
affidavit. 

The intention of the statute was evidently to give to the ex parte 
affidavit an effect similar to that given to the books of a shop-keeper, 
and it was never held that such books might be used to prove col- 
lateral facts transpiring between a plaintiff and some other per- 
son. 1 Greenleaf, 119, note; Poultney v. Ross, 1 Dall., 258; Kerr 
& Co. v. Love, 1 Wash., 172; Deas v. Darly, 1 N. & McC., 436. 

In this case the plaintiff sought to prove by his own affidavit not 
only that he had paid to Randolph and to Kirkpatrick & Co. the sev- 
erdl sums of money claimed by him, but also thus to prove that 
there was a contract between him and the defendant which made 
him liable as surety so to pay it, and this in the face of the fact 
that there must be better evidence that such suretyship existed; for 
he could not have become liable as surety to pay the debts of the 
defendant without a contract in writing; and in the face of the fact 
that the note of himself and the defendant to Randolph evidences 
a joint and several indebtedness, for which the one was as much 
bound as principal as the other, and with which his affidavit was 
inconsistent. 

It is not believed that a debt which is not the result of a transac- 
tion between the parties to it, and in reference to which they have 
equal means of knowledge, but which is the result of a transaction 
between one of them and some other person, can constitute such an 
account as the statute contemplates may be proved by the affidavit 
of a plaintiff, or as a defendant will be compelled to deny in whole 
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or in part under oath, before he will be permitted to introduce evi- 
dence to disprove a prima facie case which the statute contemplates 
may be made by the affidavit. 

The statute requires a plaintiff to swear that “such account is, 
within the knowledge of the affiant, just and true; that it is due, and 
that all just and lawful offsets, payments and credits have been al- 
lowed.” The law does not permit, much less enconrage, guesswork in 
swearing; and to require a defendant to swear that a transaction be- 
tween a plaintiff and a third person, of which he may have no personal 
knowledge whatever, either did or did not occur in whole or in part, 
before he will be permitted to controvert the ex parte affidavit of his 
adversary, would be to encourage swearing without knowledge, 
which is morally perjury, or in some cases to forego a just defense, 
which might be clearly established under the well settled rules of 
evidence. 

Although J. D. MeCamant had made a deed for the land prior to 
the origin of the debts which are made the basis of this suit, yet if 
such conveyance was not made with intent to vest the title in 
his apparent vendee, but for the purpose of enabling the vendee to 
sell it for his benetit; or if, for any other lawful purpose, the title to 
the land was placed in the vendee, T. J. McCamant, to be held 
in trust-for J. D. McCamant, and he so held it, then it was subject 
to attachment for a debt of the defendant, and the defendant Gray 
would be bound by the result of this suit, he having seer: since 
the attachment was levied upon the land. 

3ut either of the defendants may show, if they can, that J. D. 
McCamant is not indebted to the plaintiff; and, if they so show, this 
will give full protection to the defendant Gray. 

For the errors indicated the judgment is reversed and the cause 
remanded. 

REVERSED AND REMANDED. 

[Opinion delivered May 1, 1883.] 





Joun Vanverorirr v. T. E. Preroy. 
(Case No. 4490.) 


1. Lost pEED — Copres.— A certified copy of a lost deed is, when the statute is com- 
plied with, original evidence of the contents of the original (R. S., art, 2257), 

2. Lost DEED.— When it is sought by parol evidence to show the former existence, con- 

tents and loss of a deed, notice to produce, when necessary, must be given, and in- 

quiry and search from proper persons and in proper places must be shown, When 
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practicable, its loss should be shown by the one who was charged with its custody 
at the time of loss; if he be dead, application and search should be made to his 
representatives and among his papers. The last custodian should be- produced or 
his absence satisfactorily accounted for, and his mere declarations are not admissi- 
ble. Crayton v. Munger, 9 Tex., 285; Hooper v. Hall, 30 Tex., 154; Butler v. Dan- 
agan, 19 Tex., 559, and other cases cited, followed. 


Aprrrat from Parker. Tried below before the Hon. A. J. Ilood. 

F. A. Piercy, a lady who brought this suit in order to get in the 
testimony of the contents of deeds alleged to be lost, made an affi- 
davit that they were in existence and had been recorded, but they 
and the records were destroyed by fire in the court-house when it 
was burned; that she had tried diligently to find them, and could 
not, “therefore she says they are destroyed or lost.” She stated no 
diligence in search for the lost deeds, and the clerk when the fire 
occurred was not produced, or his absence accounted for. 


E. P. Nicholson, for appellant. 
B. G. Bidwell, for appellee. 


West, Associate Justice.—Where it is proposed to prove the ex- 
istence and contents of a lost deed under the rule of evidence, as 
declared in our statute, certified copies constitute original evidence, 
if the requirements of the law are complied with. KR. S., art. 2257. 

In this case, where it is proposed to prove by parol evidence the 
existence, loss and contents of certain original deeds outside of the 
statute, the rules of evidence at common law and in equity govern, 
and they must be complied with. IR. S., art. 2245. 

There must be shown, in cases where it is necessary, that there has 
been a notice to produce given. It must also be shown that there 
has been diligent search and inquiry made of the proper person, and 
in the proper places, for the lost deed. The loss of it must be proved, 
if possible, by the person in whose custody it was at the time of the 
loss, if such person be living, and if dead, application should be made 
to his representatives, and search made among the documents of the 
deceased. The declarations merely as to loss, of the person in whose 
custody it was at the time, will not do; such custodian must be pro- 
duced or his absence satisfactorily accounted for. There should be 
evidence, in cases like the present, of some one who was in such a 
relation to the lost deeds as to be able to swear that they were in 
the county clerk’s office when that office was burned, and were there 
burned. The affidavit of the clerk or deputy, or of the parties who 
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had been or were entitled to be custodians of the deeds, should be 
taken, or the absence of such evidence satisfactorily explained and 
accounted for. Hooper v. Tall, 30 Tex., 154; Butler v. Dunagan, 19 
Tex., 559; Crayton v. Munger, 9 Tex., 285; Bateman ». Bateman, 
16 Tex., 544; Dunn vw. Choate, 4 Tex., 14. The affidavit in this 
case did not lay a sufficient predicate for the introduction of second- 
ary evidence, and such proof should have been excluded. 

The other questions presented by the record need not be noticed, 
as it is likely that different and fuller evidence will be introduced 
by both parties on the next trial; in which event, these questions 
may not again arise. 

The judgment is reversed and the cause remanded. 


R&eVERSED AND REMANDED. 
[Opinion delivered May 1, 1883.] 





Il. & T. C. R’y Co. v. Epwarp Ricnarps. 
. (Case No. 3624.) 


1. CoNTRIBUTORY NEGLIGENCE.— One who hal been a section hand on a railway, 
while traveling at nigat between road cros-ings by stepping on the railway ties, 
was struck by an engine from behind and injured. He knew that a@ train ap- 
proaching from behind him was due, and watctied, looking behind from time to 
time for its approach. He testified that the engine had no head-light barning, and 
that he would have escaped the injury if it had been burning. As to whether the 
head-light was burning, he was corroborated by some witnesses and contradicted by 
others. Held, 

(1) The evidence did not warrant a verdict for damages. 

(2) One thus aware of his danger, and wio by his owa act contributes to the in- 
jury, cannot recover, unless the railway company, throug! its agents in charge of 
the engine, has knowledge of his danger loug enough before its infliction to avoid 
it, or the injury was wilful. 

(&) A court cannot declare as matter of law that the omission of any act is neg- 
ligence, unless its performance is require| by law. 

(4) He who seeks damage for injury inflicted by another cannot recover if he 
has himself contributed to it. 

(5) ‘This case distinguished from H. & T. C. R'y Co. v. Sympkins. 


Error from Collin. Tried below before the Hon. Joseph Bledsoe. 
Suit by defendant in error to recover damages for injuries re- 
ceived from the alleged carelessness and gross negligence of the 
defendant’s servants in running its locomotive and cars against him, 
whereby he was thrown from the track, his arm and leg broken, and 
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he was permanently disabled. He alleged that in consequence of 
his injuries. he suffered great pain, and incurred heavy expense by 
loss of time, medical bills, expenses for nursing and attendance, etc., 
laying his damages at $10,000. 

The defendant answered by‘a general demurrer and a general 
denial. 

Plaintiff amended by averring that he used due care in looking 
and listening for the approach of the train while on the track, and 
that the place at which he was injured was near the crossing of a 
public wagon road which was used by the traveling public. He 
also charges that there was no head-light burning. 

Defendant amended, charging that, if plaintiff was injured a 
alleged, it was by reason of his own negligence, and not from any 
want of care of the defendant; that plaintilf’s presence on the track 
was not known or suspected, although all reasonable care and 
watchfulness were exercised by defendant. 

Verdict and judgment for plaintiff for $1,000. 

The court charged that, if plaintiff was injured by the want of 
proper care on the part of defendant’s servants, he would be entitled 
to recover, unless his injuries resulted from his own want of proper 
care and diligence. 

2d. If plaintiff was using the railroad track as a highway between 
stations by traveling on it, he was a trespasser and not entitled to 
recover, unless defendant wantonly propelled the train against him, 
or was guilty of such gross negligence as would amount to an inten- 
tion to injure. 

3d. Running a train at night without a head-light would be gross 
negligence ; but whether it would amount to wilful or wanton mis- 
conduct must be determined by the circumstances of the case. The 
absence of a head-light alone would not be such gross negligence as 
would amount to an intention to injure, as to a person using the 
track as a foot-way at such a time. The burden of proving the 
negligence or wanton misconduct was upon plaintiff. 

Several charges were asked by both plaintiff and defendant, and 
were refused. 

From the statement of facts it appears that abont eight o’clock 
at night the plaintiff started from section house No. 40, in Collin 
county, to Plano, which is two miles further south. He walked 
the track, stepping on the ends of the ties on the outside of the 
rails, to the left. The night was very dark, a strong wind bluwing 
in his face and a drizzling rain falling. He had been a section hand 
on the road; he knew that the express train was due, and (such was 
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his own testimony) at every step he listened and looked back for the 

train, which was running south. He was sober, and his senses of 

sight and hearing were good. Suddenly, without hearing or seeing 

the train, he was knocked off into the ditch, where he lay till morn- 

ing — his arm and leg broken, and suffering from various hurts and 

bruises inflicted. The injury was inflicted some four or five han- 

dred yards south of section house No. 40. He says that if there | 
had been a head-light on the train he certainly would have seen it. 

Several witnesses testify that they saw the same train some six or 

eight miles further south and it had no head-light. The engineer 

testifies that he kept a careful look-out, did not see any one on the 

track, or suspect that any one was there, and did not know of the 
accident till long afterwards. He lighted the head-light before 

dark, far to the north of this place, and kept it burning all the time. 

Several witnesses testify that at section house No. 40, only four or 
five hundred yards away, the head-light was burning, and another 

testifies that at Plano, less than two miles south of this place, the 

head-light was visible. 


R. De Armand, for plaintiff in error, cited Shearman & Redfield 
on Negligence, sec. 448; 53 Pa. St., 250; 24 Pa. St., 465; 2 Cinein- 
nati Sup. Ct. Rep., 268. 


J. Il. Jenkins, for defendant in error, cited Field on Damages, 
p. 168, and note 25; id., p. 169, note 20, and authorities therein cited ; 
2 Redf. on Railways (4th ed.), p. 31; Whart. on Neg., sec. 388, and 
authorities cited; Lacey’s Dig. Ivy Dee., p. 460, arts. 150, 151; 
id., p. 462, art. 164; id., p. 475, art. 325; 7th Am. R. W. Rep, 
p. 130; 36 Md., 366; 50 Mo., 461; 51 Mo., 190; 37 Mo., 537; 19 Conn., 
507; 22 Vt., 213; 24 Vt. 487; 13 Ga. 86; 1 Ald. & El. (N. S.), 29. 


Detany, J. Com. Apr.— It is well established in this state that he 
who seeks redress for the wrongful act of another must use due dil- 
igence to prevent loss or injury therefrom. Brandon v. Manufact- 
uring Co., 51 Tex., 121. And where the plaintiff has, by his own 
want of proper care, contributed to the injury of which he com- 
plains, a recovery will be denied him. H. & T. C. R’y Co. v. Gor- 
bett, 49 Tex., 573; R. R. Co. v. Randall, 50 Tex., 254; R. R. Co. v. 
Le Gierse, 51 Tex., 189, and many later cases. 

It is also held in other states that if the plaintiff, in setting out 
his cause of action, shows that his own negligence has contributed 
materially to the injury of which he complains, his petition will be 
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bad on demurrer, although the defendant also may have been guilty 
of negligence. Ream v. Pittsburg, ete, R. R. Co., 49 Ind., 93; 
1 Thomp. on Neg., p. 449. In the case from Indiana “a demurrer 
was sustained to a petition on the ground of contributory negli- 
gence, which alleged that plaintiff's intestate with others were rid- 
ing for pleasure on a hand-car one thick, foggy night, which was 
run down by an extra freight train going at the rate of forty miles 
an hour, without a head-light burning, and giving no signals of its 
approach.” Thompson, supra. 

The plaintiff thus “ makes the defense of contributive negligence 
for the defendant in stating his own case.” Chief Justice Roberts 
in T. & P. R. R. Co. v. Murphy, 46 Tex., 362. 

The case before us presents strong proof of contributory negli- 
gence on the part of the plaintiff. The plaintiff had been a section 
hand on the road, and was perfectly familiar with all the modes of 
its operation; yet upon a dark, rainy night, with a strong wind 
blowing in his face, he traveled upon the track between stations, 
knowing that the express train was coming behind him; that it was 
due, and might be upon him at any moment. The only specific al- 
legation of negligence on the part of the defendant which he makes 
is that there was no head-light burning on the engine, and this alle- 
gation is not fully sustained by the evidence. 

The court in the general charge treated the absence of a head- 
light as an instance of gross negligence on the part of the defend- 
ant’s servants. This charge is perhaps objectionable under the rule 
laid down in T. & P. R. R. Co. v. Murphy, 46 Tex., 356, that the 
court could not declare, as a matter of law, that the omission of 
any act is negligence, unless that act is prescribed by some law. 

Sut apart from that consideration, was the failure to have a 
head-light burning (if such was the fact) gross negligence in that 
particular case, and as to the particular person who complains? The 
precise meaning of the word negligence must be determined by the 
facts of the particular case to which it is applied. An act which 
would be the extreme of negligence in one case would pass un- 
blamed and even unnoticed in another. A man in an unoccupied 
country, where no one was near, might safely throw down heavy tim- 
bers from a house-top, without warning, simply because no one would 
probably be hurt; but the same act, done in a crowded city, where 
people are constantly passing, would be an act of even criminal 
negligence, though he should give loud warning. 4 Black. Com. 
So what would be gross negligence as to one party might furnish 


no ground of complaint to another. If poisonous food were placed 
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upon the table, the guest might institute a very rigid inquiry as to 
carefulness of the housekeeper; but if a burglar should break into 
the house, and carry away a piece of meat, he would hardly be 
heard to complain that ratsbane had been carelessly spread upon it, 

Mr. Justice Cooley presents these considerations with great force 
and clearness in his work on Torts, p. 660. “A duty may be general, 
and owing to everybody, or it may be particular, and owing to a 
single person only, by reason of his peculiar position. . . . The 
general duty of a railroad company to run its trains with care be 
comes a particular duty to no one until he is in a position to have a 
right to complain of the neglect; the tramp who steals a ride cannot 
insist that it is a duty to him;” neither can he who makes a high- 
way of the railroad track, and is injured by the train. 

These views have been adopted, to a considerable extent at least, 
by the courts of this state. IH. & T. C. R. R. Co. v. Clemmons, 55 
Tex., 88. See, also, 52 Tex., 178. In that case there was some evi- 
dence of negligence on the part of the managers of the train; but 
the plaintilf was out of his proper place, and would not have been 
hurt had he been in his place. The court held that he could not 
recover. 

In the case of H. & T. C. R. R. v. Sympkins are to be found some 
general remarks by the learned chief justice who delivere| the opin- 
ion, which may at first glance seem inconsistent with the views ex- 
pressed above, but the case itself, as actually decided, does not vary 
the rule as previously established in this state. The chief justice 
refers to a number of cases (and more might be easily cited) in 
which parties have been technically trespassers upon the railway 
track, and yet under the circumstances could not be said to be guilty 
of contributory negligence. 

In deciding such cases the judges have sometimes let fall remarks 
which, unless read with reference to the particular facts before the 
court, might perhaps mislead. In the case before us the injury did 
not occur at a station or crossing, where persons are likely to be 
found on or near the track, but at a place where the plaintiff had no 
right to be, and where there was no reason to expect that he would 

, be. There is not the slightest evidence in the record that the de- 
fendant’s servants were aware of the plaintiff's presence on the 
track, nor, under the circumstances, is it by any means certain that 
ordinary care on their part would have protected him against the 
consequences of his own rashness. 

In the case of McLaren v. Indianapolis, etc., R. R. Co., 8 Am. & 

Eng. It. R. Cases, pt. 1, p. 217, it was held that between stations 
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and public crossings a railroad track belongs exclusively to the rail- 
road company; that persons who walk, ride or drive thereon are 
trespassing; and they do so subject to the risks incident to so haz- 
ardous an undertaking, and, if injured by a train of the company, 
there is no liability unless the injury be wilful. 

In a similar case in Illinois it was held that the plaintiff having 
himself contributed to the injury by negligence on his part, by 
placing himself in a situation of danger, “if the question arises as 
to the measure of care it was the duty of the defendant to have 
observed, in case it was in his power to have avoided the conse- 
quences of the plaintiff's negligence, then, in order to charge the 
defendant, it must be shown that he had knowledge of the peril in 
which the plaintiff had placed himself, or the equivalent of such 
knowledge, at least long enough before the injury inflicted, to have 
enabled him to form an intelligent opinion as to how the injury 
might be avoided, and to apply the remedy.” 103 IIL, 512; 8 Am. 
& Eng. R. R. Cases, pt. 2, p. 225. 

Our opinion is that the verdict is not sustained by the evi- 
dence, and that the court erred in refusing a new trial, and that the 
judgment should be reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion approved May 1, 1883.] 





Leon & H. Brum v. P. H. Netson. 
(Case No. 4873.) 

1. Practtce.— The rule of practice again announesd, that when it becomes necessary 
that a statement of facts shall be made out, signed and filed after the adjournment 
of t'.e term, an order to that effect must be applied for by a written motion en- 
tered of record. 

2. Same.— If such motion is made, and the order granted, and from any cause it is 
not found in the minutes of the court, no entry of it at a subsequent term will be 
allowed, unless the fact of its having been granted shal be establisaed by memo- 
randa upon the judge’s docket, or found among the files of the cause. 


Appeat from Eastland. Tried below before the Hon. E. B. 
Wheeler. 


Scott & Levi, for appellants. 
Frank B. Stanley, also for appellants. 
T. H. Connor and Fleming & Moore, for appellee. 
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Wuute, Cuer Jusrice.— A motion has been filed by counsel for 
appellee to strike out the statement of facts in this cause because 
there appears in the transcript no order entered up by the district 
court during the terin at which the cause was tried, allowing a state- 
ment of facts to be made up and filed, as this one appears to be, 
after the adjournment of the court for the term. 

It appears, however, that at the succeeding term of the court, on 
application of appellants, a mune pro tune order was entered up, 
granting the proper leave in reference to making and filing the state- 
ment of facts. In support of the application no memorandum on 
the judge’s docket, nor from the files of the cause, was produced to 
sustain the statement made in the application, that the order had 
been actually granted, but was not entered up through an oversight 
and mistake of the clerk of the court. Witnesses were examined 
to establish the truth of this statement in the application, but the 
judge, in granting it, expressly says that it was personally known to 
him that the order was in fact made and ordered of record at and 
during the term at which the cause was tried after notice of appeal 
had been given by the piaintiffs. 

It is contended by appellee that the court had no power to make 
this order, and that we cannot, therefore, take notice of it, and a 
bill of exceptions to the action of the court in granting the order 
brings the point to our attention. 

The objections to the action of the court are two: 1. Because 
the court could not correct the record of a cause after the appeal 
was perfected; and 2. Because a correction of the kind granted by 
the court could not be made unless some memorandum of the order 
sought to be entered nunc pro tune had been presented at the time 
it was made. 

It has always been the practice in our state, as in others, to allow 
corrections of judicial records to be made at a term subsequent to 
that at which they should have been entered. It was said in 
Ximines v. Ximines, 43 Tex., 463, that the supreme court, by analogy 
to the principle governing district courts, could at a subsequent 
term after final judgment correct the minutes of a previous term, so 
as to make them properly express the action of the court. Whilst 
the cases cited in the opinion were instances of corrections made 
before final judgment, the decision of the court clearly includes 
those where a correction is askel after final judgment. The 
case decided was one of this character, as was the case of Chambers 
v. Hodges, 3 Tex., 529. 

In Freeman on Judgments, § 65, it is said in effect, that what re- 
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mains to be done after withdrawal of jurisdiction, either in giving 
effect to the judgment or in correcting or completing the records, 
the court has power to do by virtue of its general jurisdiction and 
its continuing power over its records. The jurisdiction over the 
record is not necessarily dependent upon the continuance of the 
jurisdiction over the subject matter of the suit. 

We see no reason why the court should not make corrections of 
clerical mistakes or omissions at a subsequent term, when it thereby 
makes them speak the truth as to what actually occurred in the 
course of the proceedings in the cause. 

As to the proof upon which it should proceed, the question is 
more serious in the present case. A doubt has been intimitet as to 
whether the correction should be made, unless some entry in the 
docket or memorandum of the action has been preserved. Ximines 
v. Ximines, supra; Cameron v. Thurmond, 56 Tex., 28. 

The order should certainly not be granted upon the recollection 
of witnesses who had nothing to do with making the order or en- 
tering it up. Had the testimony of sich witnesses been all the 
proof upon which the judge below acted in granting the order, we 
could hardly have indorsed his action. But he states that he dis- 
tinctly recollected that he made the order and granted the ap- 
plication, and for this reason made the order for its entry nune 
pro tune. . Under these circumstances we do not feel disposed to 
revise the action of the court below in entering the order, and will 
therefore overrule the motion to strike out the statement of facts. 

As this decision concerns a matter of practice upon which dis- 
tinct rules should be laid down for the guidance of the profession, 
we will state that, in the future, when it becomes necossary that a 
statement of facts should be made up, signed and filed after the 
adjournment of court, an order to that effect must be applied for, 
by a written motion entered of record. If such motion is made, 
and the order granted, and from any cause it is not found in the 
minutes of the court, no entry of it at a subsequent term will be 
allowed, unless the fact of its having been granted shall be estab- 
lished by memoranda upon the judge’s docket, or found among the 
files of the cause. 

Motion overruled. 

Morton OVERRULED. 
[Opinion delivered May 4, 1883.] 
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Everetrr G. Graves v. James P. Hickman. 
(Case No. 4155.) 


1. EquiTaBLe RELIEr.— See statement of this case for facts pleaded by one whose 
disabilities were removed, in a proceeding to which he was not really a party, and 
which were held sufficient to author.z2 a ree very of his property conveyed by his 
father, under power of attorney from bim, to satisfy a pre-existing debt of the 
father. o 

9, Same — TenpEn.— In such a proceeding, when the petition avers a willingness to 
repay all sums of money expen ed for the plaintiff, averring ignorance of the 
true amount, and asks an account between the plaintiff and the purchaser, it is 
sufficient without the necessity of making a formal tender of a spec.fic sum. 


Arrrat from Bexar: Tried below before the Hon. Geo. H. 
Noonan. 

Suit by appellant against appellee to cancel a conveyance of land. 
The petition stated in substance that plaintiff was the owner of five- 
eighths undivided interest in homestead property in the city of San 
Antonio, and that his father, R. L. Graves, owned the remaining 
three-eighths; that in October, 1874, E. Graves was a minor and 
about eighteen years old, and was at school in the state of Indiana; 
that R. L. Graves, the father, was about that time largely indebted 
to Hickman; that Hickman and R. L. Graves concerted and ar- 
ranged together to have the disabilities of non-age removed from 
E. G. Graves, for the purpose of thereafter inducing E. G. Graves 
to pledge his interest in the homestead property to secure a large 
and pre-existing debt due Hickman by R. L. Graves; that, in ac- 
cordance with the prearranged plan, a petition was filed in the dis- 
trict court of Bexar county, praying that the disabilities of non-age 
of E. G. Graves be removed, and that the district judge did, on the 
12th day of October, 1874, remove the siid disabilities. Petition 
further charged that proceedings in the district court of October 12, 
1874, were not made and instituted by E. G. Graves, or by any one 
authorized to represent him; that on the 20th of October a power of 
attorney was received and signed by E. G. Graves, constituting R. 
L. Graves his attorney in fact to control, sell or pledge the land 
claimed in the petition; that E. G. Graves was inexperienced and 
unacquainted with business matters, and did not know, nor did the 
power of attorney state, how much R. L. Graves was owing Hick- 
mman; that under that power of attorney R. L. Graves signed the 
name of E. G. Graves to a note payable to Hickman for $7,500, 
and a deed of trust to secure the same, on the property claimed in 
the petition; that the property was about to be sold under this deed 
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of trust. Petition further stated that E. G. Graves did not know 
how much, if any, of the $7,500 was used by R. L. Graves for the 
benefit of petitioner, and expressed a willingness to repay all of the 
money that was used for his benefit; prayed that an account be 
stated between Hickman, who, it alleged, received all of the rents, 
issues and profits of the property since the deed of trust was ex- 
ecuted, and E. G. Graves; petitioner further prayed for an injune- 
tion, and for general relief; and in the alternative, for the interest 
of Rh. L. Graves to be sold first, ete. 

General demurrer, which was sustained. 

Green & Walthall, for appellant, on the nullity of the judgment 
removing disability, cited Mitchell v. Runkle, 25 Tex. Sup., 136; 
Bates v. The Bank, 8 Port., 99; Barry v. Patterson, 3 Humph., 313; 
Levert v. The Bank, 8 Port., 104; Hamilton v. Hurman, 3 Yerg,, 
355; Macnara op Nullities, p. 137. 

A formal tefider was unnecessary. Kilgore v. Jordan, 17 Tex., 
355-6; Womack v. Womack, 8 Tex., 417; Cummings v. Powell, 8 
Tex., 93; Overton v. Blum, 50 Tex., 417. 


Simpson & James cited Daniels’ Ch. Prac., 3¢ 
Pl., sec. 255; Mitford’s Eq. Pl., 136. 


Detany, J. Com. App.— Our opinion is that there is error in the 
judgment of the court below. 

We must suppose that the act of October 24, 1871 (Pasch. Dig., 
7002-4), regulating the removal of the disabilities of minors, was 
passed in the interest of persons of that class. It certainly was not 
intended to aid strangers, or the relatives of the minor, to get pos- 
session of his property without the delay and inconvenience of pro- 
bate proceedings. And we may suppose that in any proceeding 
before the district court under this act, it would-be made to appear 
to the court that the promotion of the minor’s interest was the only 
motive to the proceedings. If the real purpose was not to benefit 
the minor, but to divert his property to the uses of others, then a 
fraud was practiced upon the court, and at the same time a great 
wrong done to the minor. 

The demurrer admits the allegations contained in the petition to 
be true. They are not set forth with the distinctness and certainty 
which ought to be found in a petition asking for equitable relief; 
but no objection is made on that ground. The petition sets forth 
that, in the year 1874, R. L. Graves was largely indebted to the de- 
fendant ; that plaintiff was not bound in any way for that debt; that at 
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that time, when the plaintiff was only eighteen years of age, and was 
wholly ignorant of matters pertaining to the transaction of business, 
and while he was absent from the state, the defendant, knowing all 
these facts, concerted with R. L. Graves to procure the removal of 
plaintiff's disabilities; that they immediately thereafter obtained 
from plaintiff a power of attorney, by virtue of which said R. L. 
Graves conveyed plaintiffs land in trust to secure his pre-exist- 
ing debt to defendant. The plaintiff further avers that the defend- 
ant has had possession of the property, and has received rents and 
profits to an amount unknown to plaintiff; declares plaintiff's willing- 
ness to repay any sum that may be found due by him to defendant; 
he asks an account, ete. 

The objections which counsel for appellee make to the petition in 
their brief are, that it does not allege a legal tender by plaintiff 
of money admitted to be due to defendant; that plaintiff alleges 
that defendant is largely indebted to him for rents and profits, but 
does not state any amount; and lastly, that it does not show any 
diligence, or attempt to excuse his ignorance of the respective 
amounts of indebtedness. It is a general rule, that, where an infant 
has sold land, and, after attaining his majority, w ould disown the 
contract and recover back the land, he must tender the purchase 
money. Kilgore v. Jordan, 17 Tex., 341; Cummings v. Powell, 8 Tex., 
81. This rule has generally beon declared in favor of parties w ho 
have honestly dealt with the minor, believing him to be of full 
age. So where a stranger purchases the property of a defendant at 
an execution sale, and the defendant in the execution would set 
aside the sale for some vice therein, and recover the property, he 
must tender the purchase money. Howard v. North, 5 Tex., 290. 

But it is held that a fraudulent purchaser at such a sale is not 
entitled to the benefits of this rule. Freeman on Void Judicial Sales, 
sec. 52, and cases cited. We need not, however, speculate upon 
the similarity of the defendant’s position to that of a fraudulent 
purchaser. The proffer to do equity made by appellant was, we 
think, sufficient, under the circumstances; and if his allegations as 
to the amount of indebtedness were somewhat indefinite, the de- 
fendant probably had sufficient knowledge upon the subject not to 
stand in need of the information. 

We think the plaintiff was entitled to have a trial upon the facts. 

Our opinion is, therefore, that the pegs should be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 
[Opinion adopted May 4, 1883.] 
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R. W. Hussarp v. Greorce Lorp. 


(Case No. 4740.) 


1. VenurE— Stature construED.— The eighth exception to art. 1198, Revised Stat- 
utes, provides that when the foundation of the suit is some crime, off-nse or 
trespass for which a civil action in damag?s will lie, suit may b: brought in the 
county where such crime, offense or trespass was committed. eld, 

(1) A plaintiff cannot bring suit for damages on account of a malicious prosecu- 
ticn in the county wherein he was arrested, when the prosecution was b’gun in 
another county, and where the defendant resided, the proceedings attending the 
prosecution being regular. 

(2) When a prosecution is begun at the instance of an individual, the initial 
step is the affidavit upon which the warrant for arrest issues. Hence, in a suit for 
malicious prosecution, the ** offense,”’ in contemolation of the eighth exception to 
art. 1198, Revised Statutes, is not the arrest, but the miking of the att lavit, and 
causing the warrant toissue. The county in which this is done determines juris- 
diction. 

(3) Under a warrant legally issued an officer can commit no trespass by execut- 
ing it according to its command; if it be illegal, or issued without authority of 
law, he becomes a trespasser when executing it. 


Arreat from Wilson. Tried below before the Hon. Everett 
Lewis. 

_ Appellant, who resided in Wilson county, sued in Wilson county 
the appellee, who resided in De Witt county, fora malicious prosecu- 
tion, claiming $10,000 damages, and alleging in substance that the 
defendant made three complaints in writing before the county at- 
torney of De Witt county, charging plaintiff and others with theft of 
cattle in Gonzales county, and causing a warrant to be issued by a 
justice of the peace of De Witt, by virtue of which plaintiff was ar- 
rested at his home in Wilson county, and placed under bond to ap- 
pear before the county judge of Gonzales county. Exceptions to 
the jurisdiction of the court were sustained. 


A. E. Watkins and Lawhorn & Browne, for appellant. 
No briefs for appellee on file. 


Wir, Cutér Jusrice.— The only question in this case arises upon 
the ruling below sustaining the appeilee’s special exception to the 
jurisdiction of the court. It appeared from the face of the petition 
that Lord was a citizen of De Witt county; that the prosecution 
against appellant for theft was instituted there, but that the arrest 
under the charge occurred in Wilson county, where this suit was 
commenced. 
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It is urged that the case comes within the eighth exception to art. 
1198 of the Revised Statutes. That exception provides that when 
the foundation of the suit is some crime or offense or trespass, for 
which a civil action in damages may lie, suit may be brought in the 
county where such crime, offense or trespass was committed. 

By art. 273 of our Criminal Code, it is made an offense to insti- 
tute a criminal prosecution against any person for the purpose of 
vexing, harassing or injuring him. The offense consists in insti- 
tuting the prosecution, or causing it to be instituted. In this case, 
the criminal prosecution was commenced or instituted by making 
the affidavits before the district attorney, and having the process 
issued by a justice of the peace, all of which was done in De Witt 
county. The arrest in Wilson county was not the institution of the 
prosecution, and hence the offense was not. committed by making 
it, but was complete when the preliminary steps, including the issu- 
ance of the warrant, had been taken. 

By art. 225 of the Code of Criminal Procedure, it is provided that 
in all cases except those enumerated in previous articles of chapter 
2, the proper county for the prosecution of an offense is that in 
which it was committed. Malicious prosecution is not mentioned in 
any of those articles as one of the offenses excepted from this gen- 
eral rule. ~The proceedings constituting the offense having beer 
instituted in De Witt county, the county of Wilson could not derive 
jurisdiction by reason of the subsequent arrest of appellant in that 
county, unless that act in itself was a trespass for which a civil 
action in damages would lie. 

The distinction between an arrest by an officer under a warrant 
legally issued and coming to his hands in a lawful manner, and one 
made without warrant or under process from a court having no au- 
thority to issue it, is clearly drawn. Under the former he can com- 
mit no trespass by executing it according to its command. If he 
arrests the person he is ordered by it to arrest, he is fully protected, 
and no action for trespass lies against him for this discharge of his 
duty. Blalock v. Randall, 76 Ill, 224; Rhodes v. King, 52 Ala., 
272; West v. Smallwood, 3 M. & W., 418; Von Latham ». Libby, 
38 Barb., 339. If, on the contrary, he seizes the person of another 
without warrant, or with one palpably illegal, or issued without the 
authority of law, he commits a trespass for which he and his abet- 
tors are liabie in damages. Yates v. Lansing, 9 Johns., 395; Bun- 
ham v. Sterns, 33 N. H., 247; Wills v. Whittier, 45 Me., 544. 

Hence the distinction at common law between the action for false 
imprisonment and that for malicious prosecution. The former was 
Vou. LIX—25 
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a suit for trespass and the latter an action upon the case. See 
Blalock v. Randall, supra. 

The first could be maintained only when the arrest was made 
without legal process; and the latter when the process of the law 
had been perverted and improperly used without probable cause and 
for a malicious purpose. Conpol v. Ward, 106 Mass., 289; Johnson 
v. Maxon, 23 Mich., 129; Waterman on Trespass, § 293. The in- 
jured party could recover damages for the wrong done him, but he 
must proceed in a different way against different parties, and make 
different allegations in the one case from what he did in the other. 

In malicious prosecution the officer issuing the process, or making 
the arrest under it, incurred no liability; the whole responsibility 
was upon the party procuring it. In false imprisonment the arrest- 
ing officer, and the party inducing the arrest, and the magistrate as- 
suming to issue the unauthorized warrant, were all liable as joint 
trespassers. In the former, motive and want of probable cause 
must be alleged; in the latter, neither was a necessary averment, 
but probable cause could be pleaded in mitigation of damages. 
Waterman on Trespass, pp. 346, 347, 348. 

We have abolished all common law forms of action, but the prin- 
ciples upon which these distinctions rest are as applicable to our 
system as to any other. Where the arrest is without authority, 
we may proceed here as upon the same allegations and against the 
same parties as at common law in the action of false imprisonment. 
Where the arrest is made under lawful process, we must proceed 
alone against the party who sued it out, and must allege malice and 
want of probable cause. The underlying principle is that in the 
one case a trespass is committed ana in the other it is not. 





In this case the arrest was made by a lawful officer, upon proper 
process issued by a magistrate having jurisdiction so to do. The 
officer committed no trespass in executing it, and the party suing it 
out was alone liable, and that only in the event that he proceeded 
maliciously and without probable cause. This was the nature of the 
proceeding had against Lord by the appellant, and his allegations 
showed no act committed by him which amounted to a trespass in 
law. The suit was not properiy commenced in the county where 
the arrest was made, and the demurrer to the jurisdiction was cor- 
rectly sustained. The judgment is affirmed. 





AFFIRMED. 


[Opinion delivered May 4, 1883.] 
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C. O. Swore v. Gro. STANTZENBERGER. 


(Case No. 3803.) 


1. MecHanrc’s 11EN — Descriptron.— Under the mechanic’s lien law of 1876, a 
contract was filed and recorded, and the land against which the lien was claimed 
was described by giving the name of the original grantee and of a creek on which 
the land was, and for particular description of that portion owned by the em- 
ployer, reference was made to a deed conveying the land to him, giving the book 
and page of the county records. The location of that portion of the land on 
which the house was built was described as ‘‘ the north or upper part of the tract.” 
Held, that both the description of the entire tract, and of that portion on which 
the lien was claimed, were sufficient. 

2. Same.— When there was no specific designation of the lines of the fifty acres on 
which a mechanic’s lien was claimed, it was properly designated by an official 
survey, ordered by the court as a basis for foreclosure of the lien by sale, 

3. HomesteEAD.— A mechanic claimed a lien for labor on a house, performed under a 
verbal contract, and the owner set up that the contract was not in writing and 
that the property was his homestead. Held, that if at the time the contract was 
made the property was not the homestead of the owner, no subsequent act of his 
in having lumber on the ground to build and having the mechanic to construct him 
a house, could impress on the property the homestead character. 


Apprat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

October 28, 1878, appellee sued for $280.50, and to foreclose a 
mechanic’s lien upon fifty acres‘of land, claiming that he had built 
a house upon it for appellant, under a verbal agreement, and for 
which appellant had promised to pay him the amount sued for; 
that he had fixed and secured his lien under the statute, and pray- 
ing for judgment and foreclosure of the lien. 

Answer by general and special exceptions, general denial, payment, 
and that the land was the separate property of his wife, who was 
neither a party to the contract or suit; that the land was the 
homestead of himself and wife, and that she had not joined in 
any written contract for the building of the house, as required by 
law. 

The court refused appellant’s application for a continuance, and 
overruled the demurrer. Judgment for appellee for the debt, fore- 
closure of the lien, and directing the county surveyor to survey the 
fifty acres so as to include the house, ete. 

There was nothing in the application for continuance that need 
be noticed in syllabus. 
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Warts, J. Com. App.— As the application for a continuance was 
not in compliance with the statute, it was addressed to the discre- 
tion of the court below. , The record does not disclose any abuse of 
that discretion by the court in refusing that application. 

The contract was made and the work and labor performed while 
the mechanic’s lien law of 1876 was in force. That act provided 
that “ both the contracts and accounts, when filed and recorded as 
above provided, shall be accompanied by a description of lands, lots, 
houses, and improvements made, against which the lien is claimed.” 
And again, “ The lien herein provided, if against land in the country, 
shall extend to and include fifty acres upon which such labor has 
been performed, or upon which the houses and improvements are 
situated.” 

It was urged by appellant in the court below that there was no 
sufficient description of the land accompanying the contract, which 
was filed and recorded for the purpose of fixing the lien. This ob- 
jection is two-fold: first, that the description of the entire tract is 
not sufficient; second, there is no sufficient description of the partic- 
ular fifty acres upon which the lien is claimed. 

As to the first objection, the statement gives the name of the 
original grantee of the league, and the: creek upon which it is situ- 
ated. For a description of that portion of the land owned by appel- 
lant, reference is made toa certain deed of a particular date,‘ recorded 
in book G, on pages 157 and 158, of the county records of Guadalupe 
county.” That description would be adequate in a conveyance of 
the land, and no reason is perceived why a more certain or particu- 
lar description should be required in the one case than in the other. 
In either the object and purpose is to require such a description as 
from it the land may be certainly found and identified. It does not 
appear from the record but that the description here given fully 
accomplished that object. 

Then, as to the second objection, the statement recites that the 
house was built upon the north or upper half of the tract. . From 
the field notes set out in the petition, and to which the witnesses 
refer, it appears that there was a large excess in the tract over and 
above fifty acres. Appellant insists that the appellee should have 
designated by “ metes and bounds ” the particular fifty acres against 
which he claimed the lien. That construction of the statute is not 
maintainable. It does not oceur to us that it was the intention of the 
legislature, that in a case like this the mechanic had the right to 
designate the particular fifty acres, or the shape or lines by which it 
should be designated. .This would in many cases be impracticable, 
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as the owner is presumed to be in possession, and the mechanic could 
only enter upon the land for the purpose of making a survey, with 
the consent of the owner. Besides, the mechanic might exercise the 
right of designation in such manner as would unnecessarily injure 
the balance of the tract. Insuch case it seems to us that the matter 
should be left to the court to designate the land, and to have an 
official survey made as a basis for the sale. That was done in this case. 

Next in order is the objection urged against the judgment that 
the land was the separate property of the wife of appellant, and that 
she was not made a party to the suit. It is a sufficient answer to 
this objection, that if Mrs. Swope owned the land in her separate 
right, not being a party to the suit, her rights were not adjudicated, 
and she would not be affected by the decree and sale. Pope v. Gra- 
ham & Co., 44 Tex., 198. 

As a defense to the foreclosure of the lien, appellant claims that 
the land was the homestead of himself and family, and that the con- 
tract was not in writing, signed and acknowledged by his wife, as re- 
quired by law. The statute in effect provides that where lumber or 
material is furnished, labor performed, erections or repairs made upon 
the homestead, that as a condition precedent to fixing a lien there- 
for upon the homestead, the contract shall be in writing and signed 
and acknowledged by the wife in the same manner as in making sales 
of the homestead. 

Clearly, if the land was the homestead of Swope and wife at the 
time the contract was made for the building of the house, then the 
requirements of the law were not complied with, and no lien could 
attach or be foreclosed upon it. The evidence shows that at the 
time the contract was made, Swope and family lived at the Magnolia 
House in the town of Seguin. As to whether he owned that house or 
not, is not made to appear from the evidence. It does appear that 
he had never occupied or lived upon the land at that time. The land 
seeins to have been a wild, unimproved tract. Appellant claims that 
he intended to make it his homestead. Appellee testified that, at the 
time the contract was made, Swope told him that he did not know 
whether he would live in the house or not; that he wanted this small 
house built; and that when he heard from his friends, he would then 
probably have a larger house built, and use the small house as a 
kitchen. It also appears from the record that, at the time the con- 
tract was made, nothing had been done towards improving the land 
whatever. That when appellee went upon the land to commence 
the work, he found a man there digging holes for posts. 
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In a great majority of the states it is held that an actual occu- 
pancy of the land must concur with the dedication, as a prerequisite 
to impressing upon it the homestead character. Thompson on 
Homesteads, secs. 241-247. 

But a more liberal rule prevails in this state. In Franklin ». 
Coffee, 18 Tex., 417, Chief Justice Hemphill said: “ There must be 
a preparation to improve, and this must be of such a character and 
to such an extent as to manifest beyond doubt the intention to 
complete the improvements and reside upon the place as a home- 
stead.” While in the case of Barnes v. White, 53 Tex., 631, Justice 
Bonner, discussing the question with respect to a material-man’s lien, 
said: “ The ordinary mode of designating a homestead, with us, is 
by occupancy. 

‘This court has in some instances impressed the character of home- 
stead upon property intended as such, but which at the same time 
had not been actually occupied as a homestead. Actual occupancy, 
with such intention, is notice that the property has been thus dedi- 
cated. 

“ Where there has not been a previous actual occupancy, there 
should be at least a present dona fide intention to thus dedicate the 
property, coupled with such acts of preparation and subsequent 
early use as a homestead as would amount to this notice, and thus 
prevent that from being used as an instrument of fraud which was 
designed as a shield of protection.” 

Here the evidence does not show such acts of preparation at and 
before the contract for the building of the house as would impress 
upon the land the homestead character. There was no lumber or 
other material then upon the land, or other actual and tangible prep- 
aration then made for its improvement. And taking the evidence 
of the appellee, and it is not contradicted, appellant did not then 
have that definite and fixed intention to make the property his 
homestead, even if such actual and tangible preparation for im- 
provement had theretofore been made, as would impress upon it the 
homestead character. Whatever may be the rule as between the 
mechanic and creditors of the owner as to the time when the lien 
commences, as between the owner and the mechanic, in the deter- 
mination of the question whether the land was or not the home- 
stead, so as to exempt it from the operation of the lien, unless the 
wife should join in the execution of the written contract, it would 
seem that the time of the making of the contract is the true crite- 
rion. If at that time it was not the homestead of the owner, then 
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no subsequent act of his could have the effect of abrogating and de- 
stroying his contracts. 

Nor is there any good reason for holding that under the contract, 
and in the performance of the same, the mechanic must carry lum- 
ber upon the land, and then commence and complete the building; 
that there being acts evidencing, and actual and tangible improve- 
ment, when accompanied with the requisite intent, are sufficient 
to fix its character as the homestead. And as these things (that is, 
the carrying of the material upon the land and the performing of 
the labor) are contemplated by the contract, that as to the me- 
chanic they relate back to the execution. The contract is made 
with reference to the then existing condition of affairs. There is 
neither justice nor reason in the proposition that in such case the 
performance of the contract by the mechanic will itself work a 
total destruction of his rights under it. 

We conclude that there is no error in the judgment, and that it 
ought to be affirmed. 


AFFIRMED. 
[Opinion approved May 4, 1883. 
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P. Caruts_e v. Corree & Price. 
(Case No. 4117.) 

1. Jurtsprction — County court.— The constitution confers on a county cdurt no 
power to supervise or control a justice’s court, except on appeal or certiorari. A 
county court bas no power to issue a writ of injunction to restrain the enforcement 
of a judgment of a justice of the peace fora less sum than $20, rendered in a 
proceeding in which jurisdiction had properly attached. 


Aprreat from Williamson. Tried below before the Hon. A. 8. 
Walker, sitting as special judge. 

Appellees recovered a judgment against appellant, April 5, 1879, 
in justice court precinct No. 4, Williamson county, for $16 princi- 
pal, and $2.35 interest. May 3, 1879, appellant brought this injune- 
tion suit in the county court, and prayed for and obtained a writ of 
injunction, restraining and enjoining that judgment upon several 
grounds. The county judge being disqualified to sit, the case was 
transferred to the district court, whe, upon motion of appellees, 
the injunction was dissolved, and judgment was rendered against 
appellant and the sureties on his bond for the amount enjoined. 
from that judgment this appeal was taken. 
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B. FE. Chritzberg, for appellant. 


Makemson, Fisher & Price, for appellees. 


Warts, J. Com. App. ut one question presented by the record 
will be considered in disposing of this appeal, and that is: did the 
district court have jurisdiction of the case? This does not involve 
the question discussed. in Anderson County v. Kennedy. But the 
district court’s jurisdiction in this case is dependent upon the power 
of the county judge to issue an injunction to restrain and enjoin a 
judgment of a justice of the peace for a sum less than $20. The 
language of the constitution is this: “ And the county courts or 
judges thereof shall have power to issue writs of mandamus, injune- 
tion and all other writs necessary to the enforcement of the jurisdic- 
tion of said courts.” 

It seems that this declaration is susceptible of but one construc- 
tion. The constitution limits and defines both the original and appel- 
late jurisdiction of the county court; it has no power to supervise and 
control inferior courts, except in the mode given, either by an appeal 
or certiorari. Then the power to issue these writs is limited to mat- 
ters the jurisdiction of which has attached in the county court either 
by reason of its original or appellate jurisdiction. Unlike the dis- 
trict court, the county court has no power, aside from that conferred, 
to issue such writs. And it would seem, from a fair and reasonable 
construction of the provision quoted above, that in conferring that 
power upon the county courts and judges thereof, that it was the 
intention to limit its exercise to the enforcement of the jurisdiction 
of the county courts. In matters of which the justice court has 
original jurisdiction and the county court has appellate jurisdiction, if 
the county court or the judge thereof could issue such writs before 
that appellate jurisdiction had attached by the modes provided, that 
would be giving the county court not only appellate jurisdiction, but 
general supervisory control over the justice court. Besides, it would 
be to substitute these writs, for the purpose of acquiring jnrisdiction, 
in lieu of the modes provided by law. 

In the case before the court the county court neither had original 
nor appellate jurisdiction of the amount, as it was less than $20. 
Then, clearly, the writ was not issued for the purpose of enforcing 
the jurisdiction of the count¥ court. 

Justice Stayton, in Anderson County v. Kennedy, supra, after 
quoting the above provision of the constitution, savs: “ This would 
seem to restrict the use of the named writs, and to make the same 
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apply to the enforcement of such jurisdiction as had been given by 
a named subject matter or the amount in controversy, which, in the 
preceding part of the section, had been prescribed.” 
Manifestly the county court had no jurisdiction of the case, and 
its transfer to the district court conferred no jurisdiction upon it. 
The judgment ought to be reversed and the case dismissed. 


REVERSED AND DISMISSED. 
[Opinion approved May 4, 1883. | 








Joun R. Snook v. Warrer C. Perers. 
(Case No. 4827.) 


1. PLEapIna.— See statement of case for allegations in a petition to recover damages 
for personal injuries wrongfully inflicted, held sufficiently certain. 

. Evipence — Reconvention.— A former malicious prosécution by the plaintiff of 
the defendant will not afford matter of defense to an action by plaintiff to recover 
damages claimed for personal injuries inflicted by an assault, nor can injury to de- 
fendant resulting from such action be pleaded in reconvention against the suit for 
damages. 


bo 


3. EvrpENCE — PLEeaptInG.-— All facts proper to be considered in mitigation of dam- 


ages, in an action to recover damages, are admissible under a general denial. 

4. Evipencr.— A verdict of not guilty in a criminal prosecution for an assault is not 
admissible in defense to an action for damages caused by the assault. But a con- 
viction and payment of fine might be shown in mitigation of exemplary damages, 
if pleaded. 

5. Evipence.— Ina suit for damages for personal injuries inflicted by an assault, the 
parties were unknown to each other until the time when the assault was com- 
mitted; there being direct evidence of the assault and battery by the defendant, 

° evidence of the former character of plaintiff for turbulence was properly excluded. 

6. EXEMPLARY DAMAGES.—- In such a suit a charge “ that if the striking was done 
wantonly and without justification,”’ etc., the jury m‘ght find exemplary damages, 
is not subject to the objection that it conveys the idea that the words ‘‘ wantonly ” 
and “ without justification *’ are in contemplation of law synonymous. Such a 
charge conveys in apt words the idea that the act must not only have been wan- 
ton, but also without justification, to authorize a verdict for exemplary damages. 

7. DamMacGes — CHARGE OF couRT.— When actual and exemplary damages are 
claimed, though the jury should be charged to distinguish between them in their 
verdict, a failure to so charge will not be ground for reversal if there be no request 
to so charge. 

&. NEWLY DISCOVERED EVIDENCE.— See opinion for circumstances under which a 

new trial will not be granted for newly discovered evidence. 

. DamaGes.— See statement of case for facts on which the court refused to reverse 

on account of excessive damages. 


ie) 


Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan, 
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Suit by Peters against Shook to recover damages for personal in- 
juries inflicted on plaintiff by defendant. He charged that the 
assault which produced the injury was made by defendant without 
provocation, maliciously, and with intent to injure. He claimed for 
mental and physical anguish, caused directly by the assault, $5,000; 
trouble, expense, medical attendance and nursing during illness, 
from same cause, $1,000; loss of time and from work for one year, 
caused by the battery, $3,000; punitory and exemplary damages, 
$9,000. 

Exceptions to petition overruled. 

Answer denying the allegations of the plaintiff's petition, plead- 
ing not guilty, and specially answering that the appellant had been 
informed that the appellee had made an assault upon his child of 
the age of twelve years immediately before he saw appellee; that 
appellee at that time had attempted to make an assault upon appel- 
jJant, and that appellant, to defend himself against attack, had struck 
appellee; that, upon a criminal charge preferred by appellee, and in 
a trial upon the merits for the same act, he had been fully acquitted, 
and that in and by said trial he had been put to great expense and 
damage in the sum of $600. 

Motion to strike out answer, which the court sustained as to that 
part setting up autrefois acquit and counter damage. 

Judgment was rendered for appellee for $1,000. 

It appeared that the parties were not acquainted until the diffi- 
culty; that the defendant sought the plaintiff on being informed 
that plaintiff had kicked his little son. Testimony as to what oc- 
curred when the parties met was conflicting, but there was evidence 
showing that defendant had sought the pl: Lintiff with a view of pun- 
ishing him for kicking his boy, and that the first hostile demonstration 
was a blow by defendant, which knocked plaintiff senseless. 

The witness J. H. Smye testified that, prior to the time appellee 
was struck by appellant, appellee was capable of laboring and earn- 
ing good wages; that since then his capacity is not near so good. 
That appellee was an able and skilled workman; that the skill 
remains, but the ability to labor and the value of his work decreased. 
That his services are a great deal less advantageous than they were 
before the assault, and other labor has to be employed to assist in 
the performance of what he did before. Witness Peters testified 
that he could not do more than a half or a quarter of the work that 
he could do before the assault. That he had to pay doctors and 
drug bills, and has lost in his business in various ways. That he 
had to pay a mechanic $3 a day to do the work that he had for- 
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merly done. That his business before the assault had brought him 
in from $2,500 to $3,000 per year. That he had been paid from 
$250 to $260 per month for his work, and that since he was struck 
he had been able to do very little. 


T. J. Devine, A. Dittmar and Diggs & Aubrey, for appellant, 
cited, on admission of plea of autrefois acquit, Fay v. Parker, 53 
N. H., 342; 8S. C., 16 Am., 273; Boyer v. Barr, 8 Neb., 68; S. C., 30 
Am., 816; Harper v. Cowden, 27 Ohio St., 292; S. C., 22 Am., 303; 
Taber v. Hutson, 5 Ind., 322; Albrecht v. Walker, 73 IIl., 69; Koer- 
ner v. Oberly, 56 Ind., 284; 8S. C., 26 Am., 34; Huber v. Teaber, 3 
MacArth. (D. C.), 484; 36 Am., 110; Roose vw. Perkins, 9 Neb., 304; 
8. C., 31 Am., 409; Freese v. Tripp, 70 LIL, 496; Meidel v. Anthis, 
71 LL, 241; Stowe v. Heywood, 7 Allen, 118; Storall v. Smith, 4 B. 
Mon., 378; Cherry v. McCall, 23 Ga., 193; Butler v. Mercer, 14 Ind., 
479; Porter v. Seiles, 23 Pa. St., 424; Smithwick v. Ward, 7 Jones 
Law (N. C.), 64; Smith v. Holcomb, 99 Mass., 552. 

On admissibility of evidence of plaintiff's turbulent character, 
Sedgw. on Dam., 688; 24 Wis., 183; Rhodes v. Bunch, 3 McC., 66; 
McKinzie v. Allen, 3 Strobh., 546; 1 Suth. Dam., 253; Horbach v. 
State, 43 Tex., 242. 

On the charge about striking “ wantonly and without justifica- 
tion,” G., H. & 8. A. R. KR. vw. Dunlavy, 56 Tex., 256; Cotton Press 
v. Bradly, 52 Tex., 600; Milwaukee R. R. Co. v. Arms, 1 Otto, 495; 
H. & T. C. R. R. Co. v. Nixon, 52 Tex., 25; R. R. Co. v. Le Gierse, 
51 Tex., 204; Pierce v. Randolph, 12 Tex., 295. 


Houston Bros., for appellee. 

“Srayron, Associate Justick.— The petition alleged the injury and 
the damage resulting therefrom with as much certainty as the nature 
of the case would probably permit, and the court did not err in 
overruling the demurrer thereto. 

If the defendant committed a battery upon the plaintiff, the fact 
that the plaintiff may have subsequently instituted a malicious pros- 
ecution against him would not furnish to the defendant any defense 
to an action instituted by the plaintiff to recover damages done to 
him by the battery, nor could any damage to the defendant result- 
ing from such malicious prosecution be pleaded in reconvention in 
this action. Hart v. Davis, 21 Tex., 411; Waterman on Set-off, 123. 

Under the general denial all mitigating facts are admissible in 
evidence. The two matters have no such connection as authorized 
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the setting up of the one as a defense to the other. This action is 
based upon the battery by defendant upon the plaintiff; the matter 
sought to be set up in defense is based upon an alleged malicious 
prosecution subsequently instituted by the plaintiff against the de- 
fendant. Art. 650, R. S., has no reference to such separate and dis- 
tinct causes of action. The fact that, upon a criminal accusation 
against the defendant for the battery which is the basis of plaintiff's 
claim for damages in this cause, the defendant was acquitted, fur- 
nishes no defense to the present action, nor could such matter go in 
bar or mitigation of damages, actual or exemplary. 

If there had been a conviction upon the criminal charge, and the 
fine paid or the punishment suffered, that might be shown in miti- 
gation of exemplary damages; but no such thing is pleaded. Flan- 
agan v. Womack & Perry, 54 Tex., 46; Field on Damages, 122. 
There being direct proof before the court as to the battery, it is 
not perceived that the court erred in refusing to admit evidence of 
the character of the plaintiff, and especially so as it appears from 
the.evidence that the plaintiff was unknown to the defendant, and 
he could not, therefore, have been influenced in his conduct by any- 
thing other than what occurred at the time of the battery, and what 
he had previously learned in reference to the treatment of his son. 

It is urged that the court erred in instructing the jury “ that, if 
the striking was done wantonly and without justification, the jury 
might find, in addition to the actual damages sustained, such sum 
as may be deemed adequate as exemplary or punitory damages; ”” 
and this upon the ground that the charge was misleading in that it 
gave the jury to understand that the terms “ wantonly ” and “ with- 
out justification ” were synonymous. Such could not have been the 
effect of the charge; but, on the contrary, its effect was that the aet 
must have been not only wanton, but also without justification. 

At the request of the defendant, the court clearly instructed the 
jury as to the facts which they must find to authorize a verdict for 
the plaintiff, and it was not error to refuse to emphasize the charge 
thus given, by instructing the jury that, unless such facts were 
proved, they could not find for the plaintiff more than fhominal 
damages. 

It is true that, in a case in which a plaintiff claims damages act- 
ual and exemplary, the jury should be instructed to separate the 
one from the other in their verdict; but a failure of the court so 
to charge is not cause for reversing a judgment, if the charge be 
otherwise correct and no request is made to the court for a charge 
upon that matter. 
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Parties who are of the opinion that a charge is not so full as it 
might be ought to ask such additional instructions as they think 
proper. This is due to the court and to themselves. 

There was no error in refusing to grant a new trial on account of 
the newly discovered testimony, tie had “it been proved that the 
plaintiff “kicked” the defendant’s son out of the ice-house, it would 
not have been to him a justification for the battery upon the plaintiff ; 
and in so far as the motive of the defendant in making the battery 
might be inquired into, all of the uncontradicted evidence shows 
that he acted upon the honest belief that his child had been “ kicked ” 
and otherwise mistreated by the piaintiff. 

The provocation, real or supposed, was yery great, and no doubt 
the jury took all of the attendant facts and circumstances into con- 
sideration in determining the right of the plaintiff to compensation, 
and as to the amount thereof; and looking to the testimony in re- 
gard to the character of the injury, we are unable to say that the 
jury gave the plaintiff a larger sum than the evidence justified for 
the actual damage received. 

The case was one, from the standpoint of the defendant, of great 
provocation to him, but it was one in which a jury would most 
probably give full force to all the mitigating circumstances; and 
while, if the jury had given a less sum, or had found for the de- 
fendant, their verdict could not have been disturbed, yet we cannot 
say that the judgment is excessive. Finding no error in the judg- 
ment which requires its reversal, it must be and is affirmed. 


AFFIRMED. 
[Opinion delivered May 4, 1883.] 





J.S. Davanerty v. Wa: M. Moon er At. 
(Case No. 4766.) 


1. Suertrr — JupaMent.— It is the duty of a sheriff who has an execution in his 
hands, to obey all lawful instructions of the owner of the judgment on which it 
issued in making a levy and sale. When one, other than the judgment creditor, 
or his recognized attorney, assumes to direct him, he is not bound to obey, unless 
such party has the legal or equitable title to the judgment. The owner of the 
judgment has the right to control the execution, even as against his own attorney 
of record. 

2. PRINCIPAL AND AGENT — POWER COUPLED WITH AN INTEREST. — An agent, 

whose power of attorney to collect a judgment gives him an interest, not in the 

judgment itself, but in its proceeds when collected, has, in legal contemplation, 
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no such ‘‘ power coupled with an interest” as will preclude the owner from revoking 
the agency before the judgment is collected. If he so revokes it, the agency is 
gone, and the agent can have no cause of action against a sheriff who afterwards 
refuses to obey his order to sell under execution issued on the judgment. 

3. PoWER COUPLED WITH AN INTEREST.— A power coupled with an interest, as ap- 
plicable to a power of attorney, exists when the interest of the attorney is estab- 
lished in the subject on which the power is to.be exercised; it does not exist 
when the ‘interest’ is only in that which is to be produced by exercising the 
power. 


Apres from Dallas. Tried below before the Hon. George N- 
Aldredge. 

The cause of action as presented in plaintiff's petition as against 
W. M. Moon and the sureties on his bond as sheriff of Dallas 
county, was that one Petrie, on the 8th day of July, 1878, by his 
letter of attorney, authorized and empowered appellant to collect a 
judgment recovered by him against H. G. Bohny for the sum of 
$621.54, and stipulating therein that appellant might retain one-half 
the amount he might collect for the services to be rendered by ap- 
pellant in collection; that appellant caused an execution to issue on 
the judgment on the 12th day of July, 18738, and delivered the same 
to the defendant Moon, as sheriff of Dallas county, who levied on a 
sufficient amount of the judgment debtor’s property to make the 
debt, interest and costs out of the property pointed out by appellant; 
and that appellant was prevented from making said money by Petrie 
attempting to revoke the power of attorney August 6, 1878, and by 
the appellee Moon, as sheriff of Dallas county, returning that and 
another execution issued in the cause by order of the attorneys of 
record of Petrie, the plaintiff in execution, and by defendant Moon, 
as sheriff, obeying the attorneys of record of said plaintiff in execu- 
tion, and refusing to obey the instruction of appellant. 

The letter of attorney appointed the appellant J. S. Daugherty his 
attorney to collect the judgment, giving him full powers in regard 
thereto, and authorized him to sue out, manage and control the exe- 
cutions issued on the judgment, and to perform any and all acts in 
regard thereto that Petrie himself could do; and as a fee to his at- 
torney so appointed, Petrie agreed with his attorney, by the power of 
attorney, as follows: “ And my said attorney, for his services herein, 
and by means of the premises, is hereby authorized to retain and 
keep one-half of the amount he may collect on said judgment, and 
to remit and send the balance in money to me upon my order here- 
after to be given by letter.” 


H. Barksdale, W. C. Wolf and A. H. Field, for appellant, cited 
Story on Ag., secs. 466, 467, 468, 474, 478; Hunt v. Rousmanier, 8 
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Wheat. 202, 203, 204, 207, 209; Brown & Co. v. McGran, 14 Pet., 
494, 495. See Hanley v. Donoghue, Central L. J., March 9, 1883, 
p. 192. 


A. W. Nowlin and Coombes & Gano, for appellees, cited Cleve- 
a 9 
land v. Williams, 29 Tex., 204; Barr v. Schroeder, 32 Cal., 609; 
3rown wv. Pfror, 38 Cal., 552; Blackstone v. Butterman, 53 Pa. St. 
9 > > 
266: 8. C., 7 Am. Land Reg., 108; 7 Am. Land Reg., 106; Whart. 
_ . Se b = ee] 
on Ag., sec. 95; 1 Pars., sec. 70. 


Srayton, Assocrate Justice.— The appellant having dismissed the 
suit as to the defendant Petrie, it becomes unnecessary to consider 
any question as to what right the appellant might have for compen- 
sation for any services he may have rendered under the agreement 
between them. 

Whether or not the appellant acquired an irrevocable power to 
collect the judgment against Bohny, and to appropriate one-half of 
the sum so collected to his own use, depends upon whether or not the 
power conferred upon the appellant by Petrie was “a power coupled 
with an interest.” 

The rule upon this subject is thus laid down by Chief Justice 
Marshall in the case of Hunt v». Rousmanier, 8 Wheat., 203: “ What 
is meant by the expression, ‘a power coupled with an interest?’ Is 
it an interest in the subject on which the power-is to be exercised, 
or is it an interest in that which is produced by the exercise of the 
power? We hold it to be clear that the interest which can protect 
a power after the death of a person who creates it must be an in- 
terest in the thing itself. In other words, the power must be en- 
grafted on an estate in the thing. The words themselves would 
seem to import this meaning. ‘A power coupled with an interest’ is. 
a power which accompanies, or is connected with, an interest. The 
power and the interest are united in the same person. But if we 
are to understand by the word ‘ interest,’ an interest in that which 
is to be produced by the exercise of the power, then they are never 
united. The power to produce the interest must be exercised, and 
by its exercise is extinguished. The power ceases when the in- 
terest commences, and therefore cannot, in accurate law language, 
be said to be ‘coupled’ with it.” 

No interest whatever in the judgment was conveyed to the appel- 
lant by Petrie’s power of attorney to him; it was not made to. 
secure to the agent an existing right or obligation, but solely as a 
means by which Petrie was seeking to collect his judgment, out of 
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which, if collected by him, the appellant was to receive as compen- 
sation a named part of the sum collected. 

This case, in its facts, is very similar to the cases of Hartley and 
Minor’s Appeal, 53 Pa. St., 212; Blackstone v. Butterman, 53 Pa, 
St.. 266, in which it was held that powers were revocable. 

The legitimate inference from the petition is that Good, Bower 
and Coombes were the attorneys of record who had obtained the 
judgment in favor of Petrie, and that the power of attorney exe- 
cuted by Petrie on the 8th of July to the appell: unt was revoked on 
the 6th of August succeeding. 

Under such circumstances the law does not impose upon a sheriff 
who has process in his hands the duty of determining at his peril 
whether, in executing it, he shall obey the instructions of the un- 
doubted owner of the judgment under which the process issued, or 
the instructions cf his recognized attorneys, or shall obey the in- 
structions of a person who claims nothing more than an agency, out 
of the exercise of which he expects to become entitled to a portion 
of the proceeds of the property to be sold under the process, and 
this where the power of such person is denied by the owner of the 
judgment. — 

It is the duty of a sheriff who has process in his hands to obey all 
lawful instructions of the owner of the judgment in its execution, 
and he that assumes the riglt to control such officer, if he be not the 
person in whose favor the judgment was rendered, or his recognized 
attorney, must clothe himself with the legal or equitable title to it. 
Any other rule would lead to interminable diffic ulty, and every 
sheriff would have to judge at his peril as to the collateral rights of 
every person who might set up a claim. An execution is the proc- 
ess of the owner of the judgment, and he has the right to control it 
even as against his own attorney of record. 

In the case of Crenshaw v. Harrison, 8 Ala., 343, the rule is thus 
expressed: “Generally speaking, the sheriff is a mere executive 
officer, and is bound to pursue the mandate of the process in his 
hands, unless otherwise instructed by the plaintiff upon the record, 
or by his attorney; beyond this, it is possible he may be permitted 
to recognize the interest of a stranger, if that interest is admitted by 
the plaintiff on the record, or his attorney. But he is not authorized 
to constitute himself a judge to determine questions of conflicting 
interests. To permit him to do so would lead to the greatest abuse.” 
Many authorities upon this subject are cited in Patton v. Hamner, 
28 Ala., 622. 

















Harris v. Muserove. 





Statement of the case. 








The petition stated no cause of action against the sheriff Moon 
and the sureties upon his official bond, and “the demurrer was prop- 
erly sustained. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered May 4, 1883.] 





M. I. & L. B. Wares v. Bennerr Mouserove. 
(Case No. 3917.) 


1. Practice.— Objections to the order of argument in the court below will not be re- 
garded when urged for the first time on appeal. 

2. INFANCY CoNTRACT.— A contract with a minor is voidable only by the minor or 
his legal representatives. 

38. Same.— An appropriation by the father of property sold by the son during his mi- 
novity will not relieve the purchaser from his liability to pay therefor according to 
the terms of his contract, unless such appropriation be made by the direction or 
assent of the minor. 

4. Same.— The assertion of ownership by a minor of property (sold during his mi- 
nority) after his minority has ceased, which results in preventing the purchaser 
from obtaining possession, is such a disavowal of his contract as will relieve the 
purchaser from his obligation to pay for the same; but the assertion of ownership 
must be distinct and unequivocal. 

5. Samr.— See opinion for the act of one who contracted during minority, which was 
held not to amount to a disavowal of his contract. 

6. Parties.— Judgment may be rendered against one who is but a formal party to a 
suit, if the evidence discloses that he has incidentally received specific value in a 
transaction connected with the subject of litigation, for which, under the evidence 
and pleadings, he should account. 


Error from Atascosa. Tried below before the Hon. George H. 
Noonan. 

The suit was brought by appellants to recover ona note for $2,000, 
made by appellee, and payable in cattle at their market value at 
time of delivery. The note was executed to Mrs. M. I. Harris, who 
was joined as plaintiff by her husband, L. B. Harris. On it was in- 
dorsed a credit for $600, by L. B. Harris, as agent for his wife. The 
defense was, that the note was not the property of the plaintiffs, 
but of Walter T. Harris, who was a minor when it was given, but 
was of full age at the time of pleading; that it was given for a 
stock of cattle (in a specified brand), and was made payable to Mrs. 
M. I. Harris on account of the minority of Walter Harris. The: 
defendant alleged that when the note was given the maker gave 
to Walter Harris a bill of sale, authorizing him to collect cattle in 
Vou. LIX— 26 
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payment of it. It charged collusion and fraud between Walter and 
his father, L. B. Harris, whereby the maker had never been able to 
obtain possession of the cattle purchased. He averred that the pay- 
ment for which the note was entitled toa credit was $645, paid in 
a note due defendant from L. B. Harris, and which he had surren. 
dered on request of Walter. Ile averred that Walter Harris had 
disavowed, on reaching his majority, the contract on which the note 
sued on was given, and Walter Harris was made a party. Walter 
Harris alleged that Mrs. M- I. Harris was the legal owner of the 
note, and that he had never disavowed the contract, but gave, when 
the note sued on was given, a bill of sale of the cattle sold. The 
opinion regarding instructions will be understood without their in- 
sertion. Thestatement made by the commissioner who delivered 
the opinion, though made with great care, is too lengthy for 
adoption. 


J. M. Eckford and Tarleton & Boone, for plaintiff in error, cited 
on disavowal of contract, 1 Pars. on Con., p. 329, Sth ed.; Slocum ». 
Hooker, 13 Barb., 536; Van Bramer v. Cooper ef a/., 2 Jolins., 279; 
Hartness e¢ al. v. Thompson ef al., 5 Johns., 16); Mason e¢ al. v. 
Dennison e¢ al., 15 Wend., 64; also 15 Mass., 272. 


D. P. Marr, for defendant in error. 


Detany, J. Com. Arr.— There are eight assignments of error, 
but it will not be necessary to notice them all. 

The first is that the court erred in giving to the defendant the 
opening and conclusion upon the trial. No objection to this ruling 
having been made below, we need not consider it here. 

The second is that the court erred in the charge that, where a 
contract is made with a minor, either party may disavow the con- 
tract when the minor attains his majority. In this we think the 
court erred. The rule of law is stated in 1 Parsons on Contracts, 
p. 329, as follows: “The disability of infancy is the personal privi- 
lege of the infant himself; and no one but himself or his legal 
representatives can take advantage of it. Therefore, other parties 
who contract with an infant are bound by it, although it be void- 
able by him. Were it otherwise, this disability might be of no 
advantage to him, but the reverse.” 

The third assignment presents as error, “If the jury believe, 
from the evidence, that, after the sale of the stock to the defendant 
by Walter Harris, he or his father, by using or appropriating the 
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same, exhausted said stock of cattle, you will find for the de 
fendant.” 

If the father had appropriated the cattle, this would not have ab- 
solved the defendant, unless the appropriation was made by the di- 
rection or with the consent of the son. If the son, after he became 
of full age, had unequivocally asserted and claimed the ownership 
of the stock, thus preventing the defendant from taking possession, 
this would have amounted to a disavowal of the contract and would 
have released the defendant. It is held that when an infant who 
has purchased property disposes of it after coming of age, this 
must be regarded as a confirmation of the contract. Cheshire o. 

jarnett, 4 McCord, 241; 1 Parsons, 321-2. So, when an infant 
has sold property and afterwards reclaims it, this would be regarded 
as a disavowal of the contract and he must restore the purchase 
money. Parsons, supra. It seems that an infant may disapprove a 
sale of personal property before he attains his majority, though the 
rule is otherwise as to real estate. Cummings v. Powell, 8 Tex., 80. 
But the authorities assert that the acts of ownership, to amount to 
a .avowal of the previous sale, must be distinct and unequivocal. 

Now the only act of Walter Harris which has any semblance of 
such a claim, was his putting into a herd of his father’s, thirteen 
cattle having the brand which he had sold to the defendant. Bat 
the defendant testifies that Walter Harris agreed, at the time when 
the note was given, to collect out of his (defendant’s) stocks the cattle 
which were to be given in payment of this note. And Walter Har- 
ris testifies that he did promise so to collect the cattle if he could. 
This act of his, therefore, standing alone, could hardly be called an 
unequivocal assertion of title to the whole brand. 

We do not wish to comment on the evidence. It,is conflicting, 
and some portions of it are to us unintelligible. But we may prop- 
erly remark that the defendant appears to have executed the note 
with his eyes open. Ile knew that he was dealing with a minor. 
He appears to have bought the stock as they ran upon the range, 
trusting to his own knowledge of their value and relying upon his 
ability to collect them. It is not enough for him to show that he 
has not collected the cattle, or that he has derived no benetit from 
them. Ile should show either that his vendor had no title to the 
stock, or that the vendor, or some other person for whose conduct 
the vendor is responsible, has done some act since the sale which has 
put it out of his power, without any fault or neglect on his part, to 
get the benefit of his purchase. 

The seventh assignment is that the court erred in rendering judg- 
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ment against L. B. Harris, he being only a formal party. We 
incline to the opinion that if the defendant was entitled to the judg- 
ment at all, it was correctly rendered against L. B. Harris. The 
latter, although only a formal party, was nevertheless before the 
court, and the evidence showed that he received the benefit of 
the credit which was placed upon the note. 

Our opinion is that the judgment should be reversed and the cause 
remanded. 

RerveRsED AND REMANDED. 


[Opinion approved May 8, 1883.] 





A. J. Fry v. A. L. Baxer er At. 
(Case No. 3920.) 


1. Lrarratron.— A deed, possession under which, when recorded, will support the plea 
of five years’ limitation, must be an instrument of writing which, considered with 
reference to its terms, without regard to extraneous aids, assumes and purports to 
operate as a conveyance of the land. The question of power to make the deed is 
not involved. Hence a deed made by one who was really a married woman at the 
time, though nothing on the face of the deed revealed that fact, and in which her 
husband did not join, will support the plea of five years’ limitation. 


Error from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

Baker and others brought this suit for the partition of certain lots 
in the town of Seguin, and against Fry to remove cloud from the 
title to one of the lots. Fry answered, claiming title by regular chain 
of transfers from the state. To this the other parties replied by 
claiming the lot by reason of five years’ possession under a deed 
recorded. 

The judgment was in favor of the defendants in error. Fry 
brought the case up by writ of error, and claimed that the deed on 
which the defendants in error relied, under his plea of limitation, was 
void. 

W. E. Goodrich, for plaintiff in error, cited Wofford v. McKinna, 
23 Tex., 46; Kilpatrick v. Sisneros, 23 Tex., 137; Berry v. Donley, 
26 Tex., 745; Young v. Van Benthuysen, 30 Tex., 770. 


No briefs on file for defendant in error. 
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Warrs, J. Com. Apr.— Plaintiff in error relies for a reversal of 
the judgment upon the proposition that, as the evidence discloses 
the fact that Mrs. Shaw was a married woman at the time she exe- 
cuted the deed to Andrew Bartholomae, and not being joined by 
her husband in the execution of the conveyance, that it is void, and 
would not support the plea of five years’ limitation. In support of 
that proposition, reference is made to cases holding that a deed void 
upon its face is not a deed in contemplation of law, and will not 
support the plea of five years’ limitation. Also to cases in which it 
is held that the deed of a married woman to her separate property, 
without the privy acknowledgment required by law, is a nullity. 
Wofford v». McKinna, 23 Tex., 46; Kilpatrick v. Sisneros, id., 137; 
Berry v. Donley, 26 Tex., 745. 

This deed from Rachel Shaw to Andrew Bartholomae is regular 
upon its face, and was acknowledged by her before an officer au- 
thorized to take acknowledgments, in the usual form of the ac- 
knowledgments of persons who labor under no disability in this 
particular. There is nothing upon the face of the deed showing 
that Mrs. Shaw was a married woman at the time of its execution. 

The language of the section of the statute upon which the plea 
is based, with respect to the title, is that the party in possession, 
“claiming under a deed or deeds duly registered, shall be held to 
have full title, precluding all claims.” 

In Wofford v. McKinna, 23 Tex., 43, construing the term “ deed,” 
as used in that section of the statute, the court said: “ We agree 
with the counsel for the appellee that the statute intends an instru- 
ment which is really and in fact a deed, possessing all the essential 
legal requisites to constitute it such in law; as itis very well ex- 
pressed in the brief of counsel, it must be an instrument by its own 
terms, or with such aids as the law requires, assuming and purport- 
ing to operate as a conveyace; not that it shall proceed from a 
party having title, or must actually convey title to the land, but it 
must have all the constituent parts, tested by itself, of a good and 
perfect deed.” It is further remarked by the court in that case: 
“But it cannot be said that the conveyance is not a deed until the 
power is produced. If the power must be shown, then a defendant 
must not only have a deed, but a title good in itself, before he can 
claim the protection of the statute. Such manifestly was not the 
intention of the law.” 

In Pearson v. Burditt, 26 Tex., 172, it is held that a fraudulent 
deed will support the defense of three years’ limitation. 

However, the rule is well established that a conveyance void upon 
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its face is not a deed in contemplation of the statute, and will not 
support the defense of five years’ limitation. Kilpatrick v. Sisne- 
ros, 23 Tex., 136; Wofford v. McKinna, supra. 

There is no direct adjudication upon the point under consideration, 
of which we are aware; but from a fair construction of the statute, 
and analogous principles settled by the cases referred to, that if the 
instrument, when tested by its own recitals, contains all the requi- 
sites of a deed, that it would support the defense of five years’ 
limitation. 

If the instrument is void or invalid on account of some extrinsic 
matter, not apparent from its face, when such invalidity is alleged 
and established by some party in a position to do so, that would 
destroy the effect of the instrument as a conveyance of title; but 
until this is done it is none the less a “deed” in contemplation of 
the statute. 

There is nothing in the recitals of this deed that shows at the 
time of its execution that Mrs. Shaw was laboring under the disabil- 
ity of coverture. 

The requisite possession, use and payment of taxes are shown by 
the evidence, and we conclude that there is no error in the judg- 
ment, and that it ought to be affirmed. 

AFFIRMED. 

[Opinion approved May 8, 1883.] 





G., I. & S. A. R’y Co. v. Frencn Sarrn. 
(Case No. 3318.) 


1. ConTRIBUTORY NEGLIGENCE.— Stepping from a moving railway train, which checks 
its speed at a station instead of stopping, as required by law, is not necessarily neg- 
ligence in him who thus steps from it and is thereby injured. If in stepping from 
the train he takes no more risk than a man of ordinary prudence would take under 
like circumstances, he is not thereby precluded from recovering for injuries sus- 
tained. If, on the contrary, he failed to exercise ordinary prudence, and stepped 
from the train When a prudent man would not, his recovery of damages for injury 
would be prevented by his contributing by his negligence to his own hurt. 


Aprrat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

Appellee sued to recover for personal injuries received while alight- 
ing from the cars of appellant at Kingsbury depot, claiming that 
the injuries were caused by the negligence of the servants of appel- 
lant in not stopping the train for the time required by law. 
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Appellant defended upon the ground that plaintiff, in alighting 
from the train while in motion, was guilty of such contributory neg- 
ligence as precluded a recovery upon his part. 

Verdict and judgment for appellee for $1,250. 


E. P. Hill, for appellant. 
W. £. Goodrich, also for appellant. 
John Ireland, for appellee. 


Warts, J. Com. Arp.— Negligence upon the part of appellee in 
alighting from the moving train is asserted as a defense against a 
recovery for the injuries received by him in falling from the platform 
as he stepped from the train. 

The supreme court of Arkansas, in the case of St. Louis, I. M. & 
8. R. R. Co. v. Cantrell, reported in American and English Railroad 
Cases, vol. 8, part 1, p. 202, said: “ That it is imprudent and want of 
care, as a general proposition, to alight from a train while it is in 
motion; but whether it wassoin a particular case must depend upon 
the circumstances under which the attempt was made. It would 
not be so if the train was moving so slowly that no damage could 
be reasonably apprehended.” 

In Chicago & Alton R. R. Co. v. Bonfield, American and Eng- 
lish Railroad Cases, vol. 8, part 3, p. 494, the supreme court of IlIli- 
nois made use of the following observations: “It is claimed that 
alighting from a train in motion is such negligence as to preclude 
all recovery, whatever the circumstances. ‘This may be true, and 
no doubt is, when the company is not in fault, and the train has 
considerable speed; but it is not necessarily true where it is a ques- 
tion of comparative negligence. A train might be barely in motion, 
moving so slowly as to get off would be attended with no danger 
whatever, etc. It is the long-settled doctrine of this court that neg- 
ligence is a fact the finding of which is clearly within the province 
of a jury.” 

With us the rule is also well settled, that, in the absence of a statute 
defining the acts which constitute negligence, then it is a question of 
fact for the determination of the jury. T. & P. Railway Co. »v. 
Murphy, 46 Tex., 357. We have no statute which makes it an act 
of negligence to get off a moving train, and it would be error for 
the court to instruct the jury that such act constituted negligence. 

The charge complained about submitted to the jury the question 
of negligence as one of fact; and it is presented by the charge in 
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these words: “If plaintiff Smith took no more risk in leaving the 
train than ordinarily prudent men would take under like cireum- 
stances, then he is not precluded from recovering on account of neg- 
ligence. If the jury believe from the evidence that the plaintiff 
did not exercise the care and prudence which, under like circum- 
stances, ordinarily prudent men would have used in getting off de- 
fendant’s train, and thereby was injured, he is not entitled to recover 
anything in this suit.” 

These instructions submit what seems to us to be the appropriate 
tests to be applied by the jury in determining whether or not appel- 
lee was guilty of negligence upon that occasion, and the evidence 
warranted these instructions, for it appears that the train at the time 
was moving very slowly. Now if, under the circumstances, the 
danger was apparent, men of ordinary prudence would not have 
alighted from the train; but if the danger was not apparent, then 
men of ordinary prudence might have adopted the other course. 
These charges possess the merit of containing true tests, the appli- 
cation of which was within the comprehension of the jury. 

There was no error in that portion of the charge where the jury 
are in effect told that if the train was not stopped at the depot for 
the time required by law, and that the appellee was injured by 
reason thereof, that this constituted negligence upon the part of the 
appellant. T. & P. R. W. Co. v. Murphy, supra. 

While the evidence is not of that full and satisfactory character 
that might be desired as to the extent of appellee’s injuries, the 
jury having determined, from the evidence, the amount of compen- 
sation therefor which was by them deemed just and proper, we 
cannot say that the verdict is so grossly excessive as to authorize 
this court in saying that it is clearly wrong. 

The charges asked by appellant, so far as they contained correct 
principles of law applicable to the case, were in substance given in 
the main charge. The others were correctly refused as being inap- 
plicable and upon the weight of evidence. 

There is no error, and the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion approved May 5, 1883.] 
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J. W. ANpDERSON ET AL. Vv. JAcK SurHERLAND ET AL. 
(Case No. 4116.) 


1. Action FOR NEW TRIAL.—In an action brought for the new trial of issues deter- 
mined by a former judgment, which is based on the discovery of new evidence, 
the petition should set forth the new evidence verbatim. It should be contained in ac- 
companying affidavits of the witnesses who will testify, or the absence of the affi- 
davits shoul| be satisfactorily accounted for. The petition should also state the 
facts constituting diligence and to discover the testimony before the former trial. 
A general statement of the character of the evidence discovered, and that due dil- 
gence was used to discover it sooner, will not be sufficient. 


Arreat from Wilson. Tried below before the Ion. Everett 
Lewis. 

Suit against appellees, brought November 28, 1878, for a new trial 
in a case Wherein a judgment had been rendered against the appel- 
lants at the December term, 1876, of the district court of Wilson 
county. The basis of the suit was newly discovered evidence. The 
petition in effect alleged that plaintiff had but recently discovered 
the whereabouts of certain chain carriers, and that he could prove by 
them conclusively that the line of the land in litigation was where 
he had claimed it was in the original suit; and that he had used all the 
diligence in his power to learn the whereabouts of these witnesses, 
and to secure their evidence, ete. 

Appellees excepted generally and specially to the petition. The 
exceptions were sustained and the cause dismissed. 


John Ireland, for appellant, cited Seguin v. Maverick, 24 Tex., 


532. 


Lackey & Kleberg, for appellee. 


Warts, J. Com. Arp.— This is a suit for a new trial, instituted 
nearly two years subsequent to the rendition of the judgment; it is 
based upon the ground of newly discovered evidence, that is, evi- 
dence discovered long after the judgment was rendered. This evi- 
dence is not set out in the petition further than to state its effect 
and result when presented. 

In Burnley v. Rice, Adams & Co., 21 Tex., 182, Justice Wheeler 
quotes with approval from Graham & Waterman on New Trials, as 
follows: “ The newly discovered evidence should be set out verbatim, 
just as it can be testified to in court, and subscribed and sworn to 
by each of the newly discovered witnesses.” And adds, “or at 
least a satisfactory excuse should be shown for the omission or ab- 
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sence of the affidavit. Nothing of the kind is attempted; and the 
application upon this ground was manifestly insufficient.” 

In Steinlein v. Dial, 10 Tex., 269, the court said: *“ The applica- 
tion for a new trial was manifestly insufficient. It ought to have 
been accompanied by the affidavits of the witnesses by whom the 
party proposed to prove the facts alleged as-the ground of his ap- 
plication. It was evident, moreover, from the statement of facts, 
that the new trial was asked to obtain merely cumulative evidence.” 

In motions for new trials, as well as original suits for that pur- 
pose, it is incumbent upon the party to set forth the facts in which 
the newly discovered evidence consists. That it was not owing to 
the want of due diligence that it was not sooner discovered, and 
that such evidence would probably produce a different result on 
another trial, and the affidavits of the witnesses as to the newly 
discovered evidence must be attached, or a reasonable excuse given 
for the failure to do so. Madden v. Shapard, 3 Tex., 50. 

The allegations in the petition with reference to the diligence 
used simply state conclusions; that is, the plaintiff had used all the 
diligence in his power to discover and secure the testimony. In an 
application for the first continuance, the statute not only requires 
the party to state that he has used due diligence, but he is required 
to state the facts in which the due diligence consists. This is to 
enable the court to determine whether or not the facts constitute 
due diligence. Here the appellant states that he had used all the 
diligence in his power to discover and secure this evidence. This is 
not in compliance with the requirement; he should have stated the 
facts of which his diligence consisted, so that the court could have 
determined whether or not the failure to discover and secure the 
evidence was in any way attributable to the negligence of the 
appellant. 

In these respects the petition is obviously insufficient, and the 
exceptions were correctly sustained. We conclude that the judg- 
ment ought to be affirmed. 

AFFIRMED. 

[Opinion approved May 8, 1883.] 


Associate Justice Srayron did not sit in this case. 
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Avex. Sarror v. Jasper BoLincer. 
(Case No. 4742.) 


1. JupicrAL KNOWLEDGE.—A court of Texas will not take judicial knowledge of the 
meaning of words unknown to the English language, and when a deed authenti- 
cated in a foreign language is offered in evidence without a translation, it is prop- 
erly excluded, 

2, AUTHENTICATION.— One styling himself ‘‘ Kanz’'ie, director of the city of Stuttgart, 
Germany,’’ was not an officer who ia 1875 could take an acknowledgment to a 
deed for land in Texas; and a consular certificate that the particular individual 
who filled that office was commissioned to take acknowledgments imparted to his 
act no additional force. 

3. Evipence— Hanpwritina.— The presiding judge before whom a cause was tried, 
a jury being waived, rejected as not worthy of belief the evidence of a witness 
whose testimony, being taken by deposition, was conflicting and contradictory. 
The object of the testimony was to establish a deed by proof of handwriting. 
Held, 

(1) The witness having stated, on cross-examination, in effect, that he did not 
know the grantor, evidence of his handwriting contained in letters attached to his 
answers was properly excluded, when, Ist, there was no evidence that the grantor 
knew and acquiesced in acts founded on their supposed genuineness. 2d. When 
neither the witness nor any other person was abie to establish the identity of the 
party. 

(2) The court having, in the place of a jury, passed on the credibility of a wit- 
ness, and refused to believe him, the supreme court would not reverse for that 
cause. 

4, CoMPARISON OF HANDWRITINGS.— No instrument can be proved by comparison of 
handwritings, unless it be shown that the signatures offered for comparison were 
made by the individual whose name is written to the instrument sought to be 
established. 

5. Pratice.— In trespass to try title the genuineness of an instrument offered in evi- 
dence may be attacked without filing an affidavit of forgery, when the party offer- 
ing it has failed to comply with art. 2257, R. S. 

6. AUTHENTICATION.— See statement of this case for facts under which the authenti- 
cation of an instrument by a notury, who, being agent for the party claiming 
adversely, assumed to explain it to an ignorant man, who executed it, was disre- 
garded, 


ApreaL from San Saba. Tried below before the Hon. A. 0. 
Cooley. 

Trespass to try title to four hundred and eight acres of land, pat- 
ented to Francis Heermann, assignee of Johannes Zipp. 

Appellee filed an amended original answer, setting up a plea of 
“not guilty,” and various special defenses. 

During the trial appellant offered in evidence, as a link in his 
chain of title, an instrument in writing, purporting to have been 
signed and executed by appellee, and acknowledged before one G. 
B. Cooke, a notary public, in which it was claimed that appellee 
recognized appellant’s title, and agreed to buy the land from him. 


























412 Sartor v. Boirnaer. [Austin Term, 





Argument for the appellee. 








Appellee himself was put upon the stand to prove his signature to 
this instrument, and, upon cross-examination, he was allowed, over 
appellant’s objections, to testify as follows: “That G. B. Cooke 
was the agent of Sartor for the land; that he, witness, a short time 
before Cooke’s death, met Cooke on the street, and, at his request, 
went with him to his office. That Cooke asked him if he was will- 
ing to acknowledge Sartor’s title, and witness said he was not. 
Cooke then asked him what he would do, and witness replied that, 
if Sartor could make a good title to it, he would pay him $1.25 an 
acre for it, and make one payment in the fall, or that he was will- 
ing for disinterested parties to value the improvements, and, if 
Sartor would pay him for them, he would give up the place. Cooke 
asked him if he was willing to write a letter to Sartor to that effect; 
witness replied he was. Thereupon Cooke wrote what he, witness, 
understood to be a letter to Sartor, and read it over to him as¢ 
letter, and witness signed it. The instrument thus read to him was 
different from this instrument. ‘That witness did not know that 
Cooke was a notary public, and did not acknowledge his signature 
to the said instrument before him. That witness did not know that 
such an instrument as this was in existence, until after this suit was 
brought. That witness reads writing very little, and could not 
read the instrument written and read to him by Cooke.” 

Other facts connected with the trial are sufficiently indicated in 
the opinion. 

Judgment for defendant. 


Russell Howard, L. C. Grothaus and Townes & Burleson, for ap- 
pellant, cited 1 Greenleaf, secs. 577, 581; Hanley v. Grandy, 28 
Tex., 211; Am. L. Rev., January and February, 235, 238; Hardy ». 
De Leon, 5 Tex., 211; Box v. Lawrence, 14 Tex., 545; Bigelow on 
Estoppel, 2d ed., p. 381; Hughes v. Sandal, 25 Tex., 162; Bedwell ». 
Thompson, 25 Tex. Sup., 245; 44 Tex., 1; 1 Tex., 535; 20 Tex., 
452; 3 Tex., 29; 29 Tex., 48; 28 Tex., 552. 


Wooten & Penderter, on the authentication of the deed, cited 
Rev. Civ. Stats., arts. 2257, 4297, 4807, 4808; Wright v. Lancaster, 
48 Tex., 250; Peters v. Clements, 46 Tex., 115; McFaddin vw. Pres- 
ton, 54 Tex., 407; Craddock v. Merrill, 2 Tex., 494; Wharton’s Law 
of Evidence, vol. 1, § 740; Pasch. Dig., vol. 2, art. 7418 (Act of 
May 11, 1871). 

On proof of handwriting, Eborn v. Zimpelman, 47 Tex., 518; 
Phillips v. State, 6 Ct. App., 364; Hatch v. State, 6 Ot. App., 384; 
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Mapes v. Leal, 27 Tex., 345; Commonwealth v. Eastman, 1 Cush., 
189; Martin ». Maguire, 7 Gray, 177; Bacon v. Williams, 13 Gray, 
525; 1 Greenl. Ev., sec. 581 and cases cited; 1 Wharton’s Law of 
Ev., sec. 714 and notes; 115 Mass., 481; 118 Mass., 420; 12 Wall., 
317; Abbott’s Trial Ev., pp. 393, 394 and notes. 

On an attack of a written instrument for fraud or deceit, Hughes 

» Delaney, 44 Tex., 532; Ranger v. Hearne, 41 Tex., 258; O’Con- 
nell v. Duke, 29 Tex., 299; Stacy v. Ross, 27 'Tex., 3; Goldman, 
Adw’r, v. L. & H. Blum, 58 Tex., 630; Abbott’s Trial Evidence, pp. 
294, 787; Wharton’s Law of Evidence, vol. 2, secs. 931, 1019 and 
notes. 


A. D. McGinnis and W. M. Allison, also for appellee. 


Wir, Curer Justice.— This was an action of trespass to try 
title, commenced by appellant, to recover of appellee four hundred 
and eight acres of land, patented to Francis Heermann, assignee of 
Johannes Zipp, under whom appellant claimed. Bolinger, the ap- 
pellee, pleaded general and special demurrers, not guilty, limitation 
of ten years, and suggested valuable improvements. The cause was 
submitted to the court without the intervention of a jury, and 
judgment rendered for Bolinger. From this judgment an appeal is 
prosecuted by plaintiff below to this court. 

The basis of the judgment of the district court was a failure on 
the part of Sartor to prove title in himself to the land in contro- 
versy. This failure was caused by the rejection of a deed purport- 
ing to have been made to him by one Dekan Heermann, which was 
one of the muniments of Sartor’s title to the land. The objections 
sustained to this deed were: 1. It was not properly proven or 
authenticated for record, and not duly recorded. 2. Because it was 
not proven up as at common law. 

What is claimed to be the proof upon which the deed was ad- 
mitted to record, if in any language at all, is certainly not in the 
English language. The court could not take judicial knowledge of 
the foreign words and characters at the foot of the deed, and no 
proof to explain them was offered. When an instrument written in 
any other language than our own is sought to be introduced in evi- 
dence, it must be translated into English by a competent person, 
having knowledge of both languages. It is the duty of the party 
offering the paper in evidence to have the interpretation made, and 
not of the judge before whom the case is on trial to supply him 
with an English version of it, in order to enable him to get in his 
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evidence. The original deed, with the so-called certificate of ae. 
knowledzment, is brought up with the transcript, but this court is 
as ignorant of the contents of the latter as was the court below, and 
‘cannot tell, of course, whether or not it complies with our registra- 
tion statutes. 

But there is another objection taken below, which is fatal to it as 
a certilicite of acknowledgment. It does not appear to have been 
taken before any officer authorized by our laws to take the acknowl- 
edgment of deeds for record. The name of one “ Konig” is signed 
to it, and his official title seems to be “ Kanzlei Director” of the city 
of Stuttgart, in the kingdom of Wurtemberg, Germany. 

At the date of this transaction our statutes required that proof of 
such instruments should be taken before some public minister, eargé 
Caffuires, consul, or consular agent of the United States or notary 
public. The title by which the officer is designated does not bring 
him under either of these heads. All of these ollicers, except the last, 
must be ollicers of the United States, which this one was not, as ap- 
pears from the certificate of the American consul, and there is no 
proof whatever that he was a notary public. It is true the con- 
sul’s certificate says that * Konig” was commissioned to do such 
acts, but we are not advised of any law that authorizes the consul 
to make such certificates; and if commissioned at all, it was not by the 
state of Texas, which alone could confer authority to take acknowl 
edements of deeds to land lying within its territory. We see no 
error in refusing to receive the deei in evidence as a recorded in- 
strument. 

The next question is: Was the deed sufficiently proved as required 
by the common law to admit it in evidence? The proof was about 
this: Sartor, the appellant, stated that he knew Dekan [lcermann, 
who purported to be the grantor in the deed, personally since 1863; 
that he never saw him write, but had received letters from him 
which he afterwards stated to be written by him, some being in re- 
gard to this very land; that the correspondence extended over about 
four years; that alter this correspondence, he saw Dekan Il-ermann 
and communicated personally with him about it; that they conversed 
upon the subject matter of the letters, each basing his statements on 
the facts and matters communicated from one to the other in said 
correspondence, and referring thereto; that he had those letters in 
possession, and that he had examined the signature to the deed in 
question, and found the same genuine. He also stated that he knew 
the Heermanns personally, and had for twenty years. On cross- 
examination the witness stated that he knew none of the Ueermann 
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family personally, except Francis Heermann, who was a brother of 
Dekan. 

The judge below held that this evidence given by the appellant 
alone as to the aileged grantor’s signature was so conflicting and 
contralictory in different parts of it, that it failed to show that the 
plaintiff knew the genuine handwriting and signature of the grantor 
sufficiently to render him competent to testify thereto. The letters 
which, according to Sartor’s testimony, he had received from Dekan 
Heermann, and by comparison with which he concluded that [eer- 
mann’s signature to the deed was genuine, were attached to his 
answers to interrogatories, his evidence having been taken by dep- 
osition. It was proposed to introduce these letters in evidence in 
order that the court itself might compare the handwriting with that 
of the signature to the deed; but on objection the court excluded 
them, because they were not admitted to be the letters of the 
grantor or proven to be such. 

The rules of evidence allow a witness to testify as to the hand- 
writing of another when he has seen letters purporting to b> in such 
handwriting, and has afterwards personally communicated with the 
writer respecting them. Also, where the witness has acted upon 
them, the party having known and acquiesced in such acts founded 
upon their supposed genuineness, or where the supposed writer has 
so adopted them into the ordinary business transactions of life as to 
induce a reasonable presumption of their boing his own writings. 1 
Green]. on Ev., § 577. The writer just referred to adds, that “ evi- 
dence of the identity of the party being, of course, added aliunde 
if the witness be not personally acquainted with him.” 

The witness, in answer to the direct interrogatories, qualified him- 
self to testify concerning the handwriting of his grantor, for he swore 
that he had seen letters purporting to be in such handwriting and 
had afterwards personally communicated with the writer concern- 
ing them. This is almost in the exact language of the law, as if the 
witness had it before him in making the answer. But his subsequent 
statement that he never knew any of the Heermann family except 
Francis excluded the idea that he could have had any personal com- 
munication with Dekan on this subject or any other. We must take 
his testimony most strongly against himself, and conclude that he 
had no knowledge of the genuineness of the letters through any 
personal statement made to him by their supposed author. 

There was no proof that the witness had acted upon any state- 
ments contained in these letters. In fact, we are not informed as 
to what is contained in them. LHe says that some of them were in 
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regard to this very land, but upon what matter in reference to the 
land they treated the record does not disclose. If the correspond- 
ence was not as toa sale of the land, then there was absolutely no 
proof that Sartor acted upon the contents of any of them, and there 
is no evidence that the supposed writer, in any other way, induceda 
reasonable presumption that these letters were his own. 

And lastly, there it is not shown that the party who wrote the 
letters was the identical Heermann under whom Sartor claimed the 
land. The identity of the party, as we have seen, must always be 
“proved when the witness is not personally acquainted with him. 
Here the witness has admitted, on cross-examination, that he did 
not personally know Dekan Ileermann, and taking his word for it, 
his identity should have been established by competent testimony, 
which was not done. It may be added, also, that this witness had 
been guilty of other contradictions in the course of his testimony, 
and if the court, exercising the right of a jury on the trial and pass- 
ing upon his credibility, refused to believe him, we would hardly be 
justified i in reversing on that account. 

The reasons assigned for holding the facts stated by Sartor to be 
insufficient to qualify him as a judge of the handwriting of his 
grantor are sufficient to sustain the action of the court in refusing 
to consider the letters attached to his depositions, and to compare 
their handwriting with the signature of Heermann to the deed. It 
was not shown that they were written by the Dekan Heermann 
whose name was signed to appellant’s deed. This does away with 
all necessity for passing upon the question of whether or not in our 
state handwriting can be proved in a civil cause by a comparison 
made at the trial of the instruments offered in evidence, with papers 
shown to be in the handwriting of the party whose signature is in 
question. In such cases it must be made to appear, in a satisfactory 
manner, that such papers are in the genuine handwriting of the 
party, or they are not admissible. This proof was not made in the 
present case, and the court did not err in ruling out the letters. 

Lastly, as to the alleged acknowledgment ol title made by Bolin- 
ger in the written instrument, certified to by Cooke as a notary 
public. There can be no doubt of the right of a party to an action 
of trespass to try title, to attack the genuineness of an instrument 
offered in evidence by the opposite party, without filing an affidavit 
of forgery, where the party offering it in evidence has not complied 
with art. 2257 of the Revised Statutes. Here the paper attacked 
by defendant had never been recorded, nor had any notice of its 
filing been given, nor was it relied on in any of the pleadings of 
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the appellant. The court, therefore, did not err in admitting tes- 
timony to show that it was not the instrument which Bolinger was 
induced to believe he was signing. If, upon hearing proof as to the 
circumstances under which this writing was signed, the court came 
to the conclusion that Bolinger placed his signature under a mis- 
take and misrepresentation as to what it contained; and from ina- 
bility to read, he could not ascertain by inspection the contents of 
the paper, and relied on Cooke to detail them to him, we cannot 
disturb its conclusions in that respect. There was some evidence 
to serve as a basis for them and we mast acquiesce in them. 

But the instrument, if legally executed, did not have the effect of 
depriving him of the right to question appellant’s title in this suit. 
It was in the nature of an agreement to purchase Sartor’s title, or 
sell Bolinger’s improvements to him. It was in effect what Bolinger 
supposed it to be, an agreement to buy in case Sartor could make a 
good title, or more properly, an offer of compromise by buying out 
the opposing title, or selling his own claim. All the parts of the in- 
strument, taken together, make this its proper construction, and it 
did not operate to estop Bolinger from requiring appellant to show a 
good title to sustain thissuit. There is no error in the judgment, and 
it is affirmed. 

AFFIRMED. 

[Opinion delivered May 8, 1883.] 





I. H. Boaerss v. J. M. Brownson, Apw’r. 
(Case No. 3605.) 


1. Surr BY ADMINISTRATOR IN TRESPASS TO TRY TITLE.— Under the probate laws of 
1876, an administrator, suing alone as such, can maintain an action of trespass to 
try title for the recovery of land without the necessity of making the heirs parties. 
Gunter rv. Fox, 51 Tex., 383 (overruling Barrett v. Barrett, 31 Tex., 344), followed. 

2. Usk anv occupation.— A plaintiff in trespass to try title cannot be prevented 
from recovering for use and occupation, when he recovers the land, by a mere fail- 
ure to have paid the taxes on the land, under art. 5305, Pasch. Dig. It must be 
shown in addition that the defendant has paid all the taxes during the entire pe- 
riod of his occupancy. The article referred to was repealed by the adoption of the 
Revised Statutes. 


AppraL from Montague. Tried below before the Hon. J. A. 
Carroll. 

Trespass to try title brought by J. M. Brownson, appellee, as ad- 
ministrator of Robert R. Barrow, deceased, against I. H. Boggess 
Vou. LIX — 27 
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and D. C. Blevins. At the June term, 1877, J. P. Smith, Esq., one 
of the attorneys for plaintiff, filed his affidavit that the deeds com- 
prising the chain of title of defendant I. H. Boggess were forged., 
At the October term, 1877, the case was tried by a jury and a ver- 
dict rendered awarding the land to plaintiff, fixing its value at 
$1,000. The verdict also gave defendant Boggess $320 for his im- 
provements, and awarded to plaintiff $100 for rents on the land. 
Judgment accordingly. Appellant assigned the following errors: 

“1. The court erred in overruling the demurrer of defendant to 
the petition of plaintiff. 

“2. The court erred in its instructions to the jury in the third 
paragraph of the fourth subdivision of the charge, in submitting to: 
the jury the question as to the value of the rents of the land in con- 
troversy. 

“3. There was error in the finding of the jury for plaintiff the 
sum of $100 for rents on the land in controversy. 

“4. The court erred in rendering judgment against defendant for 
the sum of $100 for rents, in accordance with said erroneous finding 
of the jury. 

“5. The court erred in refusing to give the instruction to the jury 
asked by defendant.” . . . 


Grigsby & Willis, for appellant, cited Probate Act of 1870, p. 141; 
Laws of 1873, sec. 10, p. 112; art. 1447, Pasch. Dig.; id., 4577; 
3 How., 636; 1 Ash., 179; Ellis v. Page, 4 Pick., 43, 45; Bryan ». 
Sundberg, 5 Tex., 423; 7 Mass., 140; 12 Mass., 537, 545; 1 Pick., 
43; 9 Pick., 97; 3 Greenleaf, 22; Rogers v. Watrous, 8 Tex., 65; 
Pasch. Dig., art. 5306; Bailey v. White, 13 Tex., 114; Scott v. State, 
31 Tex., 410; Pasch. Dig., art. 1591; Carpenter v. Winslow, 18 Tex., 
134; Cochran v. Thompson, 18 Tex., 652. 


No briefs on file for appellee. 


Wacker, P. J. Com. App.— The only question raised on the de- 
murrer to the petition, in the brief of appellant’s counsel, is whether, 
under the general probate laws of 1876 (Acts 15th Leg.), an adminis- 
trator, suing alone as such, may maintain an action of trespass to 
try title for the recovery of land, in a suit which involves the title 
thereto. 

Our probate system from 1846 to 1870 conferred upon the admin- 
istrator the right to bring and defend suits for land, without being 
joined by the heirs. See Guilford v. Love, 49 Tex., 733, and cases- 
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there cited; also Gunter v. Fox, 51 Tex., 388; Burdett v. Haley, 51 
Tex., 542. 

The statutory restrictions upon .the right in question under the 
probate laws of 1870 (Pasch. Dig., arts. 5614, 5700), and the amend- 
ments thereof in 1873 (Acts 13th Leg., pp. 112, 117), need not be 
considered further than to inquire to what extent, if any, the re- 
strictive legislation referred to has been superseded or modified by 
the general probate law of 1876 (Acts 15th Leg.). 

Clearly the law of 1876 wholly repealed the acts referred to, of 
1870 and 1873; for it plainly was intended to embrace the entire 
subject matter of those acts, and to be a substitute for them. 

That act re-enacted section 112 of the probate law of 1848 (art. 
1373, Pasch. Dig.), which provided as follows: “That upon the 
issuance of letters testamentary, or of administration, on any such 
estate, the executor or administrator shall have a right to the pos- 
session of the estate, as it existed at the death of the testator or in- 
testate, with the exception aforesaid” [the exception refers to 
exempt property]; “and it shall be his duty to recover possession of 
and hold such estate in trust, to be disposed of under the provisions 
of this act.” See Acts 1876 (15th Leg.), p. 127. 

It also re-enacted section 73 of probate law of 1848 (art. 1334, 
Pasch. Dig.), which required the executor or administrator “ to re- 
cover possession of all property to which the estate has a right.” 
Acts of 1876 (15th Leg.), pp. 104, 105. 

From the act of congress of the republic (1840) down to the act 
of 1870, the general probate system has conferred the right and 
imposed the duty upon the administrator, to administer alike on all 
the property of intestate, without regard to any distinction, so far 
as concerns the right to sue for the same, between realty and per- 
sonalty; and the decisions made under them have discarded any 
distinction as to whether the suit brought would involve the title to 
the land, or merely the right to recover its possession. 

The cases which have been decided do not rest the right of the 
administrator to sue for land without being joined by the heirs, in 
cases where the action involves the title, upon the narrow ground 
that he is authorized to do so by a special provision of statute to 
that specific effect; such, for instance, as the provision contained in 
the district court act of 1846, which enacted that “suits for title, or 
for the possession of lands, or for any right attached to or growing 
out of the same, or for any injury or damage done thereto, may be 
instituted by executors, administrators or guardians, in like manner 
as they could have been by their testator or intestate, and judgment 
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in such cases shall be as conclusive as if rendered in favor of their 
testator or intestate.” Art. 1447, Pasch. Dig. 

From the first case on the subject contained in our state reports, 
Thompson v. Duncan, 1 Tex., 489, deciding the question under tbe 
act of congress in 1540, onwards to Guilford v. Love, 49 Tex., 715, 
and Gunter v. Fox, 51 Tex., 383, embracing in that wide interval 
the cases of Graham v. Vining, 2 Tex., 433; Howard v. The Repub- 
lic, 2 Tex., 311; Shannon ». Taylor, 16 Tex., 413; Owen v. Shaw, 
20 Tex., 81; Millican v. Millican, 24 Tex., 441, it will be seen that 
the courts have placed the right of the administrator to sue upon 
the broad ground (to quote the language of Justice Lipscomb in Gra- 
ham v. Vining) “ because his undertaking is to administer all the 
estate.” 

In Shannon v. Taylor, supra, where the question under consider- 
ation was whether the heirs were bound, under a decree to which 
the administrator of the estate alone was a party, Justice Wheeler 
cited the act of February, 1844 (Hart. Dig., art. 344), which in terms 
authorized the administrator to sue, and declared that the decree 
should vest a title as good as if it had been made by the deceased 
in his life-time; and he concluded by saying: “The decree was as 
effectual to bind them as if they had been made parties to the suit 
by the service of process upon them; as well by this statute as by 
the general principles and provisions of the laws regulating the set- 
tlement of estates.” Citing Thompson v. Duncan, Graham v. Vin- 
ing, Howard v. Republic, supra. 

Chief Justice Roberts, in Guilford v. Love, supra, said: “It was 
decided at an early day, from the general authority intrusted to an 
administrator by the probate laws, that he could, without the beirs 
being joined with him, bring and defend suits for land to protect 
the interests of the estate.” 

The decision in Gunter v. Fox was made under the probate law 
of 1848, which had remained in force until its repeal by that of 
1870. It was held in that case that a decree rendered in a suit 
brought by the administrator for the recovery of land was binding 
upon the heirs who were not parties to it. The opinion seems to 
rest that conclusion upon the grounds on which the doctrine was 
placed in the cases cited in the opinion of Thompson v. Duncan, 
Howard v. Republic, Graham v. Vining, and Guilford v. Love, using 
this language: “ In view of the generally received construction given 
to our probate laws, as shown by the above decisions, the decree of 
the district court of Rusk was binding on the heirs of James E. 
Glasscock, though not made parties thereto.” 
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The opinion proceeds further to remark: “It may be further 
added, that sec. 44 of the district court act of 1846 (Pasch. Dig., 
art. 1447) provides that suits for the title or possession of lands 
may be instituted by executors, administrators or guardians, and 
judgments shall be as conclusive as if rendered in favor of their 
testator or intestate.” It is, however, apparent that the reference 
thus made to art. 1447 serves only to bring into stronger light the 
fact that that provision was not requisite to confer a right on the 
administrator which otherwise existed under the general probate 
laws, independently of such an auxiliary. If the right were deriv- 
able from art. 1447, Pasch. Dig., the court would properly have 
assigned its origin and its existence to that particular source; but to 
the contrary, it was rested where it had been placed from the first, 
by the earliest cases. 

The brief of the appellant’s counsel urges that art. 1447 has been 
repealed by implication by the act of 1870, and that it is not revived 
by the enactment of the probate law of 1876, and contends that 
the right of the administrator to sue in an action of this kind, with- 
out the heirs being made parties, depends upon the article above re- 
ferred to. 

The general rule, as has been seen, under all of our probate laws, 
until the enactment of the probate law of 1870, has been that the 
administrator is entitled to sue for land claimed by the estate with- 
out the heirs being joined; and in Rogers v. Kennard, 54 Tex., 36, 
which was an action of trespass to try title to land claimed to be- 
long to an estate, the court below charged the jury that if the ad- 
ministration was still pending, the suit should have been brought by 
the administrator, and that the plaintiffs (the heirs) could not have 
legally instituted or prosecuted it, and that in this event they should 
find for the defendants. Upon this charge, the opinion of the -su- 
preme court remarks: “That this is the general rule under our 
probate system cannot be questioned either upon principle or au- 
thority.” 

Thus it is seen that the entire line of decisions en this subject not 
only consistently recognize this right of the administrator to sue in- 
dependently of the heirs for the recovery of land in trespass to try 
title, but as in the last above quoted case, they do so upon the broad 
ground that the right springs from, and is incidental to, the general 
powers, duties and rights of the administrator in respect to all prop- 
erty of the estate without distinction between realty and person- 
alty. The case of Barrett v. Barrett, 31 Tex., 344, contra; but 
overruled in Gunter v. Fox, 51 Tex., 383. 





Boagerss v. Brownson. {Austin Term, 





— 


Opinion of the court. 





The law of 1876 being identical with that of 1848 in those re- 
Spects which bear upon the question under consideration, applying 
the decisions of our supreme court upon the question as presented 
under former laws to those which now exist, we conclude that the 
right which is the subject of discussion clearly continues under 
our present laws, “as it aforetime was;” and consequently there 
was no error in overruling the demurrer. 

The court refused the instruction to the jury asked for by the de- 
fendant, as follows: “If defendant has paid the taxes on the land 
since the date of his deed from A. H. Powers, and the plaintiff has 
not paid said taxes, then plaintiff is not entitled to anything for use 
and occupation, and if you should so believe, you will not say what 
the use and occupation of said land was worth.” 

The evidence showed, without conflict, that the defendants bad 
occupied the land from the Ist day of January, 1874, and that the 
deed of A. H. Powers to defendant Boggess was dated the 19th day 
of April, 1875. Defendant Boggess proved that he had paid all 
taxes, state and county, on the land from the date of his purchase 
from Powers, April 19, 1875, and that he has been in the adverse pos- 
session of the land ever since the date of the purchase. There was 
evidence to show that the plaintiff had not paid taxes on the “land 
in controversy in Montague county” during that period. Whether 
it is meant by the language of the statement of facts that it was 
proved that the plaintiff had made no payments of taxes to tax col- 
lectors of Montague county, or that he had made no payment of 
taxes at all on the land in controversy situated in Montague county, 
‘is not clear. If the defendant Boggess occupied a position under 
‘the facts to claim the benefits of the statute which disables the 
plaintiff to claim pay for the use and occupation of the land where 
he fails to pay taxes, it would become necessary to construe the 
‘meaning of that equivocal expression. But the defendant Boggess 
cannot exclude the plaintiff from his right to so recover, except by 
showing that he himself has paid the taxes, not from the date of 
‘his purchase, but from the date of his occupancy of the land. 
According to the admissions of the defendants, they had occupied 
the land fourteen months anda half before the date of Boggess’ 
purchase, and there is no pretense of payment of taxes by the de- 
fendant Boggess prior to the last named period. 

Art. 5306, Pasch. Dig., provides for a forfeiture by the plaintiff, 
in actions of trespass to try title, or of ejectment, of “all right to 
pay for ‘use and occupation, ” when the defendant shows his fail- 
ure to pay the state taxes that have accrued on the land in contro- 
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versy ; “ provided, that the defendant, to entitle him to the benefits 
of this section, shall show that he has paid the taxes due on the 
land claimed by said defendant during his occupancy of the same.” 

The defendant had not brought himself within the benefits of 
this statute by his proof; and for the court to have given the 
instruction asked would probably have misled the jury to a wrong 
verdict, if they had followed it. It was immaterial to inquire, 
therefore, whether the plaintiff had paid taxes or not, the defendant 
not being in a condition to challenge him on account of his derelic- 
tion. The above quoted article is omitted from the Revised Statutes, 
and is repealed thereby. 

There is no error apparent in the record, and the judgment ought 
to be affirmed. 


AFFIRMED. 
{Opinion approved May 11, 1883.] 


Associate Justice Srayron did not sit in this case. 





Susan D. Lovine er au. v. Sam. H. Minurcen. 
(Case No. 4889.) 


1. Morteacre — Equitry.— In determining whether a deed, absolute on its face, shall 
be construed as a mortgage, equity will look to all the circumstances preceding and 
attending its execution, and sometimes to those which occur afterwards. If there 
was a debt due from the grantor, and a loan made which the deed was intended 
to secure, the deed will be deemed but a mortgage, no matter how the transaction 
is disguised, and this though no written evidence of the debt be made or pre- 
served. 

2. Fact case.— See statement and opinion for facts held sufficient to establish a 
mortgage, though the deed was absolute on its face. 

3. TenpER.—In trespass to try title and for possession, when the defendant, claiming 
under a deed which, though absolute on its face, was really a mortgage, wrong? 
fully obtained and withheld possession of the mortgaged premises, it is not neces- 
sary to a recovery by plaintiff that he should tender the amount-due defendant. 
The defendant may, under proper averments, in such a case, have a judgment 
fcr his debt, and foreclosure and sale to satisfy it. 


Appear from Parker. Tried below before the Hon. A. J. Hood. 
Suit by Susan D. Loving, joined by her son, G. B. Loving, against 
Sam. H. Milliken, to try title and for the possession of a lot of land 
in Parker county, worth $2,000, and also for the used rents of the 
sane from the Ist day of January, 1881, worth $20 per month, and 
to remove a cloud from her title. The claim set up by appellee 
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she averred to be, first, a deed, in form, made by plaintiff Susan D. 
Loving to her son and co- plaintiff, George B. Loving; and second, a 
deed, in form, made by G. B. Loving to appellee, both of which bear 
date the 24th day of April, 1830. ‘Appellant S. D. Loving charged 
that they were made and delivered on the said 24th day of April, 
1850, to appellee Sam. H. Milliken, to secure him for money loaned 
by him to plaintiff George B. Loving, under the following circum- 
stances,to wit: Thaton the said 24th day of April, 1889, George B. 
Loving was publishing a stock journal and manual, and became very 
much in need of $300 with which to run the business; he applied 
to Sam. H. Milliken, who was a banker, for a loan, when 
Milliken informed him that he would let him, Loving, have the 
money if he couid secure him therefor. When Loving proposed to 
give him his mother and co-plaintiff as security, Milliken said that 
her name would not make it good. George B. Loving then proposed 
that his mother would give him, Milliken, a mortgage upon her 
place, ineaning the place in controversy, when Milliken replied that 
it had been her homestead and that he did not want to take a mort- 
gage upon it, but suggested to Loving that if he could or would get 
his mother to make him, Loving, a deed, and then Loving would 
make him, Milliken, a deed, that he, Milliken, would then loan him 
the $300 on the place, and if the same was paid back with interest 
in a reasonable time, that he would reconvey to him; that said Lov- 
ing then went to the deputy county clerk and had deeds prepared, 
as suggested by Milliken, and appellant Susan D. Loving signed the 
one purporting to convey the place to George B. Loving, and he 
signed the one purporting to convey the place to Milliken; that 
Loving then went to appellee and delivered to him the two instru- 
, ments on the 24th day of April, 1880, and that Milliken then loaned 
him the sum of $300 and placed the same to his credit in said bank, 
subject to his, Loving’s, checks, and accepted the two deeds, in form, 
as security therefor, ‘and agreed, in case he, Loving, should pay back 
the $300 and interest within a reasonable time, that he would convey 
the place back to Loving, and that he, Loving, drew out said money 
so borrowed from said appellee on the said 24th day of April, 1880. 
Appellant George B. Loving charged that he did not pay his said 
mother one cent for the making of the deed to him, and that appel- 
lee knew the facts and knew that she had only made it to enable 
him to incumber the same to the appellee for the sum of $300; that 
he, G. B. Loving, did not claim and never did claim any title to the 
land, and had joined Susan D. Loving in this cause for the purpose 
of having the title to the premises fully invested in Susan B. Loy- 
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ing upon her redeeming the same from the lien held by appellee 
for $300 and interest. 

The facts, as shown in the saainin sustained the averments in 
petition. 


I. N. Roach and FE. P. Nicholson, for appellants, cited Morrow v. 
Morgan, 48 Tex., 304; 13 Tex., 630; 4 Tex., 465; 17 Tex., 312. 


B. G. Bidwell, for appellee, cited 30 Tex., 332; 45 Tex., 444; 52 
Tex., 353; 52 Tex., 219; 8 Tex., 196; 14 Tex., 142; 18 Johns. (N. 
Y.), 544. 


Witur, Cuter Justice.— As the judge who tried this cause with- 
out the intervention of a jury has not placed upon record his con- 
clusions of law and fact, we are unable to know whether he 
construed the deed from Geo. B. Loving to Milliken to be an absolute 
conveyance, and not a mortgage, or, holding it to be a mortgage, 
gave judgment for appellee because the full sam of money secured 
by it was not tendered in the petition. We are, therefore, compelled 
to consider both these grounds, and see if either was properly decided 
by the court below. 

In determining whether an instrument is to be construed as an 
absolute conveyance or a mortgage when there is no defeasance ex- 
pressly agreed upon, equity looks to all the circumstances preceding 
and attending the execution of the instrument, and sometimes to 
those which have subsequently occurred. Ruffier v. Womack, 30 
Tex., 344; Colwell v. Woods, 3 Watts, 194. From these the trans- 
action will take its hue, no matter what coloring the declarations and 
apparent agreement of the parties have attempted to give it. 

If there was a debt due from the grantor to the grantee, ora loan 
made, which the instrument secures, the transaction will be deemed a 
mortgage, let it be disguised as it may. No evidence of indebtedness 
may be taken or preserved and yet the debt may remain. For the 
sake of giving the transaction the appearance of a sale, all such evi- 
dences are usually avoided or canceled. Gibbs v. Penny, 43 Tex., 
560. 

The circumstances from which equity usually deduces the conclu- 
sion that a deed in form is in reality a mortgage, are exactly those 
which are prominent in this case. The existence of a previous in- 
debtedness between the parties; the need which the grantor has for 
money; a negotiation between the parties, in which a mortgage is 
discussed, though apparently refused; an agreement to furnish 
more money and extinguish an old debt for a deed to the property ; 
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a sale finally agreed on for much less than the property is worth; 
a statement of willingness by the grantee to reconvey if the money 
is refunded; no change in possession of the property taking place, as 
is always contemplated in absolute sales, without some understand- 
ing to the contrary. 

These alone would seem to be sufficient to characterize the trans- 
action as a mortgage. But when we add other potent facts proved 
on the trial, the conclusion becomes almost irresistible that a mort- 
gage was intended by the parties. For instance, if the design was 
an absolute sale of the property, why did not Milliken take a deed 
directly from Mrs. Loving, in whom the title stood, instead of hav- 
ing a conveyance first made from her to Geo. B. Loving, and from 
the latter to himself? A deed directly from Mrs. Loving to Milli- 
ken would have as effectually placed title in Milliken as the more 
circuitous method which was adopted. But if the object was to 
take a mortgage upon the property, this would not have been good 
if taken directly from Mrs. Loving, because it was her homestead. 
The only satisfactory reason is that the title was placed in Geo. B. 
Loving because a mortgage from him would be valid. 

Again, we have seen that if a loan is established and not a pay- 
ment of purchase money, equity construes the deed to be a mort- 
gage. Milliken himself testifies that nothing was said between him 
and Loving about a sale, but a deed was to be given for the amount 
then owing and what he then let Loving have in addition; and 
speaks of the money which he then let him have as a loan. More- 
over, it is a singular fact that whilst the amount for which the prop- 
erty is alleged to have been sold is $825, the consideration stated in 
the deed is $1,000. This furnishes some proof that this sum was 
intended to include interest in the calculation of the amount the 
deed was made to secure. 

This will probably account for another strange fact: that a pur- 
chaser of land should lay no claim to its possession, and let another 
enjoy its rents and take entire control of it for her own benefit. 
The explanation is, he reaped his profits in the way of interest on 
the pretended purchase money. We attach no importance to the 
fact that Milliken balanced his accounts upon the books of the bank. 
This was done without the knowledge of Loving. Milliken could 
not thus make evidence for himself; and the fact that he attempted 
to do so, if it had any significance at all, showed a design to dis- 
guise the real transaction and clothe it with the appearance of a sale, 


‘-by destroying all evidence of debt still existing between the grantor 


and grantee. 
We conclude that. appellee’s own testimony, taken in connection 
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with the other undisputed facts of the case, clearly established that 
the deed taken by him was intended to have the force and effect of 
a mortgage, and should have been so construed by the court below. 

We are of opinion, also, that appellants were not bound to make 
any tender to the appellee in order to regain possession of the prop- 
erty. This is required when the mortgagee is rightfully in posses- 
sion of the mortgaged premises. Hannay v. Thompson, 14 Tex., 142. 

In this case possession was obtained in a manner unwarranted by 
jaw, and not contemplated by the parties. Appellee could not de- 
mand payment of the money secured by the mortgage before giving 
up premises, the possession of which he had obtained by an unlaw- 
ful trespass. The mortgagor was entitled to them as well before as 
after default in paying the secured debt, and his right to recover did 
not of course depend upon the extinction of the lien held by the 
mortgagee. Duty v. Graham, 12 Tex., 427; Morrow v. Morrow, 
48 Tex ., 04; Mann ». Falcon, 25 Tex., 271. 

Had appellee pleaded by proper averments the existence of this 
debt and the lien on the property to secure it, and prayed in recon- 
vention for a foreclosure of that lien, he might have obtained a de- 
cree for a sale of the premises in satisfaction of the indebtedness, 
less the rents received by him. As the judgment will be reversed 
for the reasons already given, the cause will be remanded to give 
the appellee an opportunity to amend his pleadings so as to pray for 
a foreclosure of his lien, and, upon proper proof, obtain a judgment 
in reconvention to that effect. The judgment is reversed and the 
cause remanded. 

REVERSED AND REMANDED. 


[Opinion delivered May 11, 1883.] 





J. C. League v. Mary A. Rogan et AL. 
(Case No. 4629.) 


1. Parent— Vorp AND vorpABLE.— A patent issued by the proper officers of the 
state upon a valid land certificate, though issued to one claiming under a forged 
transfer of the certificate, conveys title within the meaning of the statute of lim- 
itations of three years. One having a pre-existing right attempted to be conveyed 
by the forged transfer is not concluded by the issuance of the patent, nor is the 
state; but as to all other persons the patent is conclusive in favor of the patentee. 

2. Same.— Such patent is not void, but voidable only; and the real owner of the cer- 

tificate, whose transfer thereof was forged, may elect to permit the patent to stand, 

and by suit have judgment rendered vesting legal titie in himself by reason of 
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his equitable title existing prior to the patent; or he may, by proceedings begun in 
time, procure a cancellation of the patent and the issuance of another to himself, 
This case distinguished from Wright v. Daily, 26 Tex., 730; Harris v. Hardeman, 
27 Tex., 249; Eliot v. Whitaker, 30 Tex., 420, and other cases cited. 

3. Same — Limrration.—Such a patent, so issued upon a forged transfer of a cer- 
tificate, constitutes such title as will support the plea of limitation of three yearg, 
Smith v. Power, 23 Tex., 33, discussed and distinguished from this case. 

4. Parent — TirLe.— A patent issued on a valid certificate by the officers authorized 
to investigate the patentee’s right to it, and by its issuance to extend title, passes 
to the patentee the naked legal title. It does not pass the paramount title if the cer- 
tificate on which it issues be!ongs to some other person than the patentee; but it 
does pass, as against the government, title valid in itself. 

5. VoID AND VOIDABLE.— A title effective against some persons, but not against all 
persons, is not void but voidable. 

6. CASES REVIEWED AND pDIscussED.— Veramendi v. Hutchins, 48 Tex., 531, and 
Barieson v. Burleson, 28 Tex., 417, reviewed and discussed in regard to limita- 
tion. 

7. Limrratron.— Even a link in a chain of title subsequent to patent which is not 
void, but voidable, will constitute a link in the chain of ‘‘title’’ within the mean- 
ing of the statute of limitation of three years; and this even though such voidable 
deed had its origin in a transaction between the grantor and grantee, which was 
fraudulent as to an estate represented by the grantor; citing Pearson v. Burdett, 
26 Tex., 172. 

8. Same — STATUTE CONSTRUED.— An occasional invasion of the county in which 
land is situate by hostile bands of Indians, making forays (courts continuing to be 
regularly held therein), is not that ‘‘ forcible occupation of the county . . . by 
a public enemy,’’ contemplated by the statute, that would stop the running of the 
statute of limitations. Pasch. Dig., art. 4621. 

9. SraALE DEMAND.—A patent issued on a forged transfer of a certificate in 1847, 
under which almost constant adverse possession was held until 1880, when those 
claiming the former paramount equitable title brought suit for the land. Held, 
that the claim of plaintiffs was stale, and that the courts should not enforce it; 
following De Cordova v. Smith, and other cases cited. 


Arrrat from San Saba. Tried below before the Hon. A. O. 
Cooley. 

A statement of the lengthy pleading in this case, or of the evi- 
dence, which was voluminous, would not make more plain the legal 
principles announced. Enough is stated in the opinion of the facts 
to make the conclusions announced understood. Appellants were 
plaintiffs below. 


Carleton & Morris, for appellants. on the proposition that the pat- 
ent was void as to plaintiff's rights, cited Hamilton v. Avery, 20 
Tex., 633-37; Lewis v. Mixon, 11 Tex., 564; Sherwood v. Fleming, 
25 Tex. Sup., 408; Wright v. Hawkins, 28 Tex., 470; Burleson »v. 
Durham, 46 Tex., 157; De Montel v. Speed, 53 Tex., 342; Wyllie #. 
Wynne, 26 Tex., 44; Sampeyreac & Stewart v. U. S., 7 Pet., 241; 
Wright v. Daily, 26 Tex., 730; Thompson v. Cragg, 24 Tex., 582; 
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Cunningham v. Frandtzen, 26 Tex., 34; Whitehead v. Foley, 28 
Tex., 268; Kelly v. Medlin, 26 Tex., 48; Marsh v. Weir, 21 Tex., 
97; Veramendi v. Hutchins, 48 Tex., 533; 2 How., 318; Wilson 2. 
Palmer, 18 Tex., 592; Urket v. Coryell, 5 Watts (Pa.), 60. 


Townes & Burleson, for appellee, cited 26 Tex., 376; 28 Tex., 
145; 43 Tex., 628; 50 Tex., 383; 22 Tex., 376; 10 Tex., 385, 391; 
26 Tex., 172; 28 Tex., 14. 


Srayron, AssociaTE Justice.—In the view which we take of this 
case, a consideration of many of the assignments of error becomes 
unnecessary. 

The land in controversy was patented to William O’Connell as the 
assignee of Alfred Morris, on December 22, 1847, and the appellees 
claim through conveyance made by the patentee O'Connell to David 
F. Brown, on the 12th of September, 1857. Whatever right the 
appellants have is based upon a conveyance to their ancestor, 
Thomas M. League, of the certificate upon which the land was 
granted, which was made in 1839. 

The court found in favor of all of the appellees, upon their pleas of 
limitation of three, and against all of the appellees, except Cunning- 
ham, upon their plea of limitation of five years. 

The court also found that the conveyance purporting to be from 
Isaac Campbell to Joseph Rowe, of the certificate upon which the 
land was granted, was a forgery. O’Connell claimed the certificate 
under a conveyance to him from Rowe. 

The evidence justified the finding of the court that such posses- 
sion had been shown as would support the claims of the appellees 
under their plea of three years’ limitation. 

It is claimed, however, that the appellees could not avail them- 
selves of the plea of three years’ limitation, because the transfer of 
the certificate upon which the patent issued, from Isaac Campbell, 
to whom it was issued as assignee, to Joseph Rowe, from whom the 
patentee purchased it, was a forgery. In other words, it is claimed 
that a patent issued to an assignee who held the certificate upon 
which it issued by virtue of a conveyance to him, made by one who 
held under a forged transfer, such patentee having no notice of such 
forgery, does not convey to the patentee such title or color of title 
as will sustain a plea of three years’ limitation. 

In this case the appellees claim under “a regular chain of trans- 
fer from or under the sovereignty of the soil,” which, in the lan- 
guage of the statute, means “title” as distinguished from “color of 
title,” unless it can be held that the patent is void. 
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That the patent was issued by officers empowed to issue patents 
cannot be questioned; that a patent could legally issue upon the 
certificate issued to Isaac Campbell as assignee is certainly true; 
and that the commissioner was empowered to pass upon the suffi- 
ciency of the transfers of the certificate upon which the patent is 
based has often been decided. Mitchell v. Bass, 26 Tex., 376; Todd 
v. Fisher, 26 Tex., 243; Styles v. Gray, 10 Tex., 505. 

If the commissioner errs in his judgment as to the validity of a 
transfer of a certificate, the right of one having prior right cannot 
be concluded by his action in issuing a patent to a wrong person, 
nor will his act preclude the state from setting the patent aside; 
yet as against all persons save those having rights prior to the issue 
of the patent, and the state, the patent is conclusive of the right of 
the patentee. Todd v. Fisher and Miller, 26 Tex., 242; Mitchell ». 
Bass, 26 Tex., 376. 

When power exists in the officer to act, his erroneous action is 
not void, but at most is only voidable; otherwise any person may 
attack a patent for errors of judgment in the officer empowered to 
issue it, and that which is intended to be among the highest evidence 
of title be open to question by any one. 

In the case of Gullett v. O'Connor, 54 Tex., 416, it was held that 
a patent which the commissioner was prohibited by the constitution 
to issue was not void. 

The patent under which the appellees claim is regular in form, 
issued by officers empowered to issue patents, and upon a valid 
claim against the state for land; and neither the forgery of a remote 
transfer of the certificate upon which it issued, nor the failure of 
the commissioner to detect that forgery, can render it void. 

sy proper procedure, had in proper time, the true owner of the 
certificate could have had the patent canceled and another issued 
to himself, or he could have permitted the patent to stand, and have 
had the legal title vested in the patentee by that patent vested in 
himself by reason of his equitable title existing before the patent 
was issued, and by such union of the legal and equitable titles, get 
perfect title. Gullett v. O'Connor, 54 Tex., 416. If the patent was 
void, title could not thus be perfected, for the union of an imperfect 
or equitable title with a nullity can never make a title better than 
its constituents. 

There was no vice in the title of the appellees subsequent to the 
issue of the patent, as there was in Wright v. Daily, 26 Tex., 730; 
Harris v. Hardeman, 27 Tex., 249; Eliot v. Whitaker, 30 Tex., 
421; Brown v. Flynn (Tyler Term, 1882); Long v. Brenneman 
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(Austin Term, 1883), in which it was held that persons claiming by 
inheritance or conveyance from one who had formerly parted with 
his title, could not be said to hold by “title or color of title,” as 
those terms are used in arts. 3191, 3192, R. 8S. This is so held upon 
the ground of want of power in the grantor, resulting from his 
prior sale and consequent want of title, either legal or equitable, to 
pass any title whatever to another. 

Here the patent passed the legal title to the person under whom 
the appellees hold by regular chain of transfer, and the vice in the 
title, if there be one, lies b: ack of the patent, which is the sole source, 
in this case, of legal as distinguished from equitable or imperfect 
title, and even of “that vice it does not appear that the patentee or 
those holding under him had any notice, which would not be im- 
portant upon the question of limitation. 

- In treating of the character of title which will support a plea of 
limitation of three years, in the case of Smith v. Power, 23 Tex., 
33, Wheeler, C. J., said: “ To constitute such title or color of title, 
there must be chain of transfer from or under the sovereignty of 
the soil. This necessarily presupposes a grant from the govern- 
ment, as the basis of such transfer, and the grant must be effectual 
to convey to the grantee whatever right or title the government had 
in the land at the time of making the grant. It need not necessa- 
rily carry with it the paramount title, but it must be title, as against 
the government, valid in itself, when tested by itself, and not tried 
by the title of others. It must have intrinsic validity as between 
the parties to it, though it may be relatively void as respects the 
rights of third persons. If it be absolutely void, a nullity, it can- 
not be said to be a grant, or the basis of a transfer of title from the 
government.” 

The grant under consideration in that case was one in which there 
was a want of power in the officer who made the grant, and his act 
passed nothing whatever to the grantee. 

In the case before us there was no want of power in the officer who 
issued the patent; his act passed tothe patentee the naked legal title, 
which was all that the government had to convey at the time the 
patent issued. It did not pass the paramount title, if the certificate 
upon which it issued then belonged to League and not to O’Connell, 
but it did pass title as against the government, valid in itself, when 
tested by itself, and not ‘tried by the equitable title claimed to have 
been then vested in Thomas M. League: It passed title as against. 
every other person than Thomas M. League, or some one claiming. 
under him. 
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Against attack by a junior title it would have been impregnable; 
such title is not void; for a void claim of title is subject to success- 
ful attack by any one who can show a right junior in point of time 
to such nullity; it gives no protection, as title, against any person; 
and it may safely be said, that a title effective against some per- 
sons, but not against all persons, is, at most, only voidable. 

The difference in a vice in link of chain of title preceding a 
patent, and vice in some conveyance after the patent has issued, as 
respects the question of limitation, may be illustrated by the cases of 
Veramendi v. Hutchins, 48 Tex., 531, and Burleson v. Burleson, 28 
Tex., 417. In the case first named it was held that a person claim- 
ing title to land, community property, sold by a husband after the 
grant and after the death of the wife, could not, in a suit by the 
heirs of the wife for one-half of the land, successfully defend under 
the statute of limitation of three years; for the reason that, as to 
one-half, the purchaser had neither ¢é¢/e nor color of title. This re- 
sulted solely from the want of power in the grantor to convey, and 
the chain of transfer between the patent and the claimant, under 
such conveyance, is broken. 

In the last named case, after the death of the wife, the husband 
sold a land certificate which was community property, and a patent 
for the land upon which it was located subsequently issued to his 
vendee, and it was held that such patent constituted “ title” from 
the sovereignty of the soil within the meaning of the statute, and that 
in favor of the patentee it would, with the requisite possession, sup- 
port a plea of three years’ limitation. 

In that case the paramount title to one-half of the land was in 
the heirs of the wife, as in this case the superior equitable title was 
in Thomas M. League. 

In the case of Veramendi v. Hutchins, supra, the vice was subse- 
quent to the grant; but in Burleson v. Burleson, as in the case be- 
fore us, the vice was in conveyance of the certificate prior to the 
patent, which is the sole source of legal title in this case, and be- 
yond which no one need go in deraigning title from the sovereignty 
of the soil as the basis for limitation. The officer who issued the 
patent, having the power to issue it, it is ¢¢é/e, and the fact that there 
may have been a superior equity cannot make it less. It passed 
the legal title, which was all the state had, and, as will be hereafter 
seen, it is not even necessary, as against all other persons, that the 
patent should even pass the legal title to the patentee, to constitute 
the patent “¢z¢/e,’ within the meaning of the statute of limitation. 

In case of a location and patent upon land, title to which had 
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already passed from the government by a prior grant, perfect in 
every respect, no one would doubt that a possession under the junior 
grant from the government, for the requisite period of three years, 
would give a perfect defense against the owner under the old grant. 
Marsh v. Weir, 21 Tex., 110; Galan v. Goliad, 32 Tex., 776; White- 
head v. Foley, 28 Tex., 12; Stafford v. King, 30 Tex., 277. Yet in 
that case there would not only be an older equitable, but also an 
older legal, title outstanding, against which the junior grant would 
be title within the meaning of the statute. 

Then it is not even necessary that the state, in fact, pass the legal 
title by the patent; for it cannot do so when it has once parted with 
all title legal or equitable; and it is sufficient that the patent pur- 
ports to pass the legal title, and does pass all the title the state has, 
or can convey. Darilla v. Mumford, 24 Howard (U. 8.), 23. The 
patent to O’Connell was not void. 

It seems that even a link ina chain of title subsequent to the 
patent, which is not void, but voidable, will constitute a link in the 
chain of “title” within the meaning of the law now under con- 
sideration; and this even though such voidable deed had its origin 
in a transaction between the grantor and grantee which was fraudu- 
lent as to an estate represented by the grantor. Such is the theory 
upon which the case of Pearson v. Burdett, 26 Tex., 172, was dis- 
posed of. 

In that case an administrator de bonis non brought suit to set 
aside a deed made by a former administrator, under an order of the 
probate court, to Burdett, which it was alleged was made through 
fraudulent collusion between the administrator and Burdett. 

Among other defenses Burdett pleaded the statute of limitations 
of three years, and the court, Roberts, Justice, delivering the opinion, 
said: “ We think it is a good defense, notwithstanding the jury may 
have believed that the fraud in Burdett’s deed was sufficiently 
proved. Asa mere question of the validity of Burdett’s title, it is. 
true, as stated in the opinion above quoted, the plaintiff was in a 
situation to avoid Burdett’s deed for fraud and have it set aside, 
being the administrator of Silsbee’s estate. Had some one else 
brought suit against Burdett,.claiming the land, not under Silsbee, 
but under a junior patent granted to some one else, then he would 
not have been in a situation to avoid Burdett’s deed for fraud. It 
was in this point of view that the remark was made in the opinion: 
quoted, that the plaintiff could avoid Burdett’s deed by showing it to» 
be fraudulent. It was made with reference to the validity of Burdett’s. 
title, and not with reference to its capacity to support the defense of 
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the statute of limitations of three years. It simply asserted the prin- 
ciple that Burdett’s deed was voidable, and the facts which consti- 
tuted its voidableness could be shown in this suit, so as to have the 
legal title divested out of Burdett and returned to the heirs and dev- 
isees of Silsbee. The administrator having power to sell, and 
having sold the land, the legal title passed to Burdett, and from the 
time it was recorded he held under a regular chain of title from 
and under the sovereignty of thesoil. It was a good and valid 
title against all the world, except the administrator of Silsbee’s 
estate or the heirs or devisees of Silsbee. As to these it was 
voidable, not void; as to these it stood prima facie as a good title 
until they should institute a suit in some competent court, and 
show such facts as would establish, not that the legal title had 
not passed, but that Burdett had fraudulently obtained the legal 
title to the land, and thereby obtain a judgment of recovery, 
setting aside the deed and reinvesting the title in those thus 
shown by the adjudication to be equitably entitled to it. . 
It may be the inferior title as compared to that which the vendor 
can assert; still it is a title, until destroyed by the establishment of 
the superior title.” 

In that case, as in this, there was no want of power in the persons 
who executed the instruments which conveyed the legal title, but 
there was an erroneous and wrongful exercise of the power pos- 
sessed; and in these things, in a multitude of cases, have we the cri- 
terion to determine whether an act is void or only voidable: 

It will be unnecessary to consider the sufficiency of the evidence 
to sustain the plea of ten years’ limitation. It is claimed that limita- 
tion did not run, on account of the incursions of hostile Indians, 
during a part of the time appellees and those through whom they 
claim have been in possession. 

We are of the opinion that an occasional invasion of the country 
in which the land is situated, by hostile bands of Indians, which 
made it unsafe to live in the country, would not permit the running 
of the statute of limitations. Under the fourteenth section of the 
act of February 5, 1841 (Pasch. Dig., 4621), which prescribes the 
period which will bar the right of entry, it is provided that, “if, 
forcible occupation of the premises, or county containing them, by 
a public enemy prevent entry, the time of such disability shall not 
be computed.” _ This could not have been intended to apply to such 
temporary forays as were frequently made upon parts of the front- 
ier of this state in former years by hostile Indians; but to secure 
such occupation by an armed force from some foreign government, 
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with which this country might be at war, as would interfere with 
the regular operation of the government in the part of the country 
so occupied, Bouvier’s Dictionary, “ Public Enemy.” The record 
shows that in the county in which the lands are situated, the courts 
have at all times been regularly held since the occupation through 
which the appellees’ claim began, and their possession might have 
been interrupted by suit at any time. Under such circumstances 
it could not be held that limitation did not run, even if Indians 
were, within the meaning of the law, “ public enemies.” 

We are further of the opinion that, as the patent issued to O’Con- 
nell in 1847, and that since the year 1857 there has been an almost 
constant hostile possession of the land by the appellees and those 
under whom they claim, that even if there had been such occasional 
breaks in the possession as would prevent the bar of the statutes of 
limitation, the claim of the appellants, never asserted by suit until 
May, 1880, is a stale claim, which the courts would not enforce, and 
especially so when it is remembered that the title to the certificate, 
although once in League, may have been transferred to O’Connell 
without writing. 


Against a claim so old, where there has been a constant, open 


assertion of hostile right, and no effort made to repel it for about 
thirty-three vears, it must be held that it is a stale claim. Carlisle 
w. Hart, 27 Tex., 352; De Cordova v. Smith, 9 Tex., 150; Johnson ». 
Newman, 43 Tex., 642; Glasscock v. Wilson, 26 Tex., 154; Boone 
v. Chiles, 10 Peters, 223; Piatt ». Vattier, 9 Peters, 414; 2 Story’s 
Equity, 1520. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered May 11, 1883.] 





Datias & Wienrra R. R. Co. v. Tannan T. Spreer. 


(Case No. 4706.) 


1. Damaces—STatuTE consTruED.— The statute permits an action for damages, on 
account of injuries causing death of a person, to be brouzht for the use of the sur- 
viving husband, wife, children and parents of the deceased, and provides that the 
amount of damages recovered shall be apportioned to those entitled in such man- 
ner as the jury may direct. R. 8., 2903-2909. Held, 

(1) Such an action, brought for the benefit of the wife, when the petition shows 
that the mother survives, cannot be maintained, if the exception based on account 
af the absence of necessary parties be made in time, when the mother’s interest 
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in the damages has not been adjusted; nor is it any answer to the exception to say 
that the mother’s claim is barred by limitation. 
(2) If in any manner the mother of the deceased had settled her claim 


for damages, that should have been shown, and the judgment could then 
stand. 


(3) Railway Co. v. Moore, 49 Tex., 46, and Railway Co. r. Le Gierse, 51 
Tex., 193, followed, and this case distinguished from March v. Walker, 48 Tex., 
373. 


Apprat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

This suit was brought by appellee to recover damages alleged to 
have been sustained by the death of her husband, which was caused 
by a defective bridge of the railway company. The petition dis- 
closed that the mother of the deceased was living, and that he left 
neither children or father. No exception was taken below in any 
form for want of proper parties. 


Wellborn, Leake & Henry, for appellant, cited R. S., arts. 2903- 
2909; 48 Tex., 376; 49 Tex., 31; 51 Tex., 199. 


R. FE. Cowark and Sawnie Robertson, for appellee, cited Gaston 
& Thomas v. Dashiell, 55 Tex., 520. 


Srarton, AssoctatE J ustice.— The petition shows that the plaintiff 
is not the sole beneficiary entitled to share in the damages to be re- 
covered for the injuries which are alleged to have resulted from the 
death of her husband ; and it expressly alleges the existence, name and 
residence of the mother of her deceased husband, and does not pro- 
fess to prosecute the action for the benefit of the mother as well 
as for herself. 

It may be that under the averments of the petition (no objection 
to the petition having been made in this regard) she could have done 
so; but the record shows that the plaintiff introduced no evidence 
which would have enabled the jury to properly apportion the dam- 
age to be recovered between the mother and herself, and the charge 
of the court expressly directed the jury to consider the matter and 
amount of damage done to the plaintiff alone. In accordance 
with the charge the jury found damage in favor of the plaintiff 
alone. 

If the suit had been prosecuted for the benefit of the mother as 
well as the plaintiff, and evidence had been introduced to show what 
damages had resulted to the respective beneficiaries, and the jury 
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had found that the mother had suffered no damage, that would be 
conclusive of that question if the finding was justified by the evi- 
dence. That, however, is not this case. The whole record shows 
that the suit was prosecuted for the sole benefit of the appellee. 

In Railway Co. v. Moore, 49 Tex., 46, it was said: “ When the 
facts are sufficiently exhibited by the pleadings, but the judgment 
fails to divide the damages assessed by the jury among the parties 
as directed by the statute, it is error.” 

The case of Railway Co. v. Le Gierse, 51 Tex., 198, in the matter 
now under consideration, is almost identical with the present in 
pleadings and result, and the judgment therein was reversed, among 
other reasons, because of the non-joinder of other necessary parties, 
and the failure consequent thereon to apportion the damages among 
all entitled. 

In the case of March v. Walker, 48 Tex., 373, all of the necessary 
parties plaintiff seem to have been before the court, but the ver- 
dict did not apportion the damages; but no exception was taken on 
that account by motion for new trial or otherwise in the court 
below, and the judgment was not reversed upon that ground, it being 
held that the objection could not be made for the first time in this 
court. In this case the matter was called to the attention of the 
court in the motion for new trial. 

If in any manner the mother of the deceased had settled her 
claim for damages, that should have been shown, and the judgment 
could then stand. It is no answer to the objection taken to the ver- 
dict to say that there was no evidence showing what damage the 
mother had sustained, or that she had not sustained any. If the 
suit had been prosecuted in good faith, expressly for her benefit, she 
would probably have been bound by the result; but that was not 
done; nor is it any answer to the objection to say that the claim of 
the mother may be barred by limitation. 

For the error indicated, the judgment must be reversed. 

The other assignments of error have been examined and are not 
well grounded. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion delivered May 11, 1883.] 
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Wicey Witiiams v. J. C. Rogan er At. 
(Case No. 4860.) 


1. Contract — Susscriprion.— A subscription made by the inhabitants of a county 
to assist in the erection of buildings for a high school, on a proposition made by 
the district conference of the Methodist church, to establish such a school ona 
designated sum being contributed by such inhabitants, creates an obligation to 
pay, binding on each subscriber to the extent of his subscription, when the sub- 
scription is accepted. The obligation was then binding on each party —on one to 
pay, on the other to build. 

2. Same.— Until the acc»ptance by the church of the subscription, or the beginning 
of work on the building, the subscriber may withdraw his promise to pay the 
amount subscribed by him, but be cannot afterwards. Hopkins rv. Upshur, 20 Tex., 
93; Doyle v. Glasscock, 24 Tex., 290, and Rose r. R. R. Co., 31 Tex., 58, approved. 

8. Same.— He who fails to pay his subscription under such c:rcumstances cannot avoid 
his obligation by showing the laches of the church to erect the building, if by 
his failure to meet his obligation he contributed to that delay. 


Arrrat from San Saba. Tried below before R. Il. Ward, Esq., 
special judge. 


Gto. F. Pendexter and W. M. Allison, for appellant, cited on the 
right of appellant to withdraw his subscription. Pars. on Cont., vol. 1, 
pp. 452-4 (5th ed.). On laches in building, 27 Tex., 113. 


Carleton & Morris, for appellees. 


Srayton, Associate Justice.—In 1879, the district conference of 
the Methodist Episcopal Church South, in which district was situ- 
ated the county of San Saba, proposed to the inhabitants of six 
competing counties, of which San Saba county was one, to establish 
a high school in such one of the competing counties as would con- 
tribute the sum of $5,000 to assist in erecting houses, etc., for such 
school. 

In the month of June of that year, a subscription was raised in 
San Saba county for that purpose, to which the appellant subscribed 
the sum of $200, to be paid in four equal instalments, the first to 
be paid on or before the 1st September, 1879, the next January 1, 
1880, another May 1, 1850, and the last on September 1, 1880. 

The payments were to be made, under the terms of the subscrip- 
tion, to such persons as the conference might appoint to receive it. 

The requisite sum was subscribed, and on the 19th day of July, 
1879, the conference accepted the subscription, and agreed to locate 
the school and build the necessary house at the town of San Saba, 
in accordance with the terms of the subscription. Trustees to re- 
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ceive the money and conduct the business were appointed by the 
conference, and it is not questioned that the appellees are the 
trustees so appointed or their successors. On the 10th of September, 
1879, the trustees met and made a small expenditure for stationery 
and other purposes. 

Another meeting of the trustees was had on the 20th of that 
month, for the purpose of determining, by the vote of the subserib- 
ers, at which of two competing points in the town of San Saba the 
school house should be erected, and at that meeting the appellant, 
by an authorized proxy, voted. The building of the house, for some 
reason not fully explained in the record, was postponed, and the 
building was not actually commenced until some time in the year 
1881, but it was subsequently completed. 

Some time in the fall or winter of 1879, but after the proposi- 
tion of the subscribers had been accepted by the conference, and the 
place for the erection of the house had been agreed upon and a 
small expenditure of money made, the appellant made known to the 
trustees his determination not to comply with his subscription, and 
he now claims that he was thereby released from all obligation to 
pay it. ‘ 

This is not the ordinary case of a subscription to some charitable 
or public purpose in which there are no contracting parties except 
the subscribers; but the subscribers are the parties upon the one 
side, and the district conference the party upon the other. 

Upon the acceptance of the proposition of the conference, the 
subscribers became bound, as did the conference upon its acceptance 
of the subscription and agreement, to build in accordance with the 
terms of the subscription. There was, then, a mutuality of engage- 
ment, so that each party had the right to hold the other to a bind- 
ing agreement, and it became so previous to or even without per- 
formance, and either party might enforce it. 

The rule is thus laid down by Mr. Parsons: “The party making 
the promise is bound to nothing until the promisee, within a reason- 
able time, engages to do, or else does or begins to do, the thing 
which is the condition of the first promise. Until such engagement 
or such doing, the promisor may withdraw his promise, because 
there is no mutuality, and therefore no consideration for it. But 
after an engagement upon the part of the promisee which is suffi- 
cient to bind him, then the promisor is bound also, because there is 
now a promise for a promise, with entire mutuality of obligation.” 
1 Parsons on Contracts, § 450. 

The parties have concurred in expressing the common intention, 
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and this with a view that such expression should determine their re- 
spective rights and duties; and this, in legal contemplation, consti- 
tutes an agreement which, if supported by a sufficient consi leration, 
makes a legal and binding contract. 

The several stages and ‘essentials of contract are perhaps nowhere 
more clearly expressed than in the interpretation clause of the In- 
dian contract act of 1872, which will be found in Pollock’s Prin- 
ciples of Contracts, 7, as follows: 

‘“‘(a) When one person signifies to another his willingness to do or 
to abstain from doing anything, with a view to obtaining the assent 
of that other to such act or abstinence, he is said to make a pro- 
posal. 

“(b) When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal 
when accepted becomes a promise. 

“(¢) The person making the proposal is called the ‘ promisor;’ the 
person accepting the proposal is called the ‘ promisee.’ 

“(d) When, at the desire of the promisor, the promisee, or any 
other person, has done or abstains from doing, or does or abstains 
from doing, or promises to do or to abstain from doing, something, 
such act or abstinence or promise is called a consideration for the 
promise.” 

“(e) Every promise, and every set of promises forming the con- 
sideration for each other, is an agreement.” 

In the case before us we have the double proposals, the double 
acceptances, the mutual promises, and the thing promised to be 
done upon the one side actually completed; this gives the right to 
enforce performance from the other. 

In the case before us there was no revocation of the promise 
made by the appellant until his proposition had been accepted 
by the conference, and even after that time, by participating in 
the selection of a place for the location of the house, he empha- 
sized his intention to be bound. All of this occurred after the 
trustees, to whom, by the terms of the subscription, the same were 
to be paid, had been appointed, and they had accepted the position. 

Among the cases which hold such contracts binding are the follow- 
ing: Hopkins v. Upshur, 20 Tex., 93; Doyle v. Glasscock, 24 Tex., 
201; Rose v. Railroad Compuay, 31 Tex., 58; meltien © v. . Railroad 
Co., 15 B. Monroe, 233; Comstock v. Howd, 15 Mich., 242; Wat- 
kins v. Eames, 9 Cushing, 539. 

The case of Cottage Street Church v. Kendall, 121 Mass., 529, is 
referred to in elementary works as an authority to the contrary, but 
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the facts upon which the opinion is based do not. justify the con- 
struction placed upon the opinion, in which Gray, C. J., uses the 
following language: “In every case in which this court has sus- 
tained an action upon a promise of this description, the promisee’s 
acceptance of the defendant’s promise was shown, either by express 
vote or contract, assuming a liability or obligation, legal or equi- 
able.” 

Whether the mutual promises ofethe subscribers would be a suf- 
ficient consideration need not be examined, for this case rests upon 
contract between the district conference and the subscribers, in 
which the latter were the judges as to whether the benefit to result 
to them by the establishment of the school in the place justified their 
several subscriptions. 

It is further claimed that the appellant was released by the failure 
to build the house promptly. The agreement was that the “school 
should be put in operation as soon as possible after the collection of 
the necessary funds for said purpose.” The buildings were not to 
cost less than $5,000, and the subscription amounted to but little 
over that sum, but the house cost more. 

The very object, as evidenced by the subscriptive agreement, was 
to raise the sum requisite to do the work; and as that was made 
payable in instalments, it is probable that none of the parties con- 
templated that the work should be commenced at once. Such was 
not the agreement of the parties; and the appellant could not well 
be heard to say that, by his own failure, at ieast in part, to pay the 
instalments on his subscription as he had agreed to do, he could 
place the other party in default, in not doing what they had agreed 
to do so soon as it could be done after he and others had complied 
with their agreements. 

The payments were not conditioned upon the completion of the 
work in a given time, but it must have been understood by all 
parties that the work was to be done when the subscriptions were 
paid. 

At most, it would be a question of fact, under all of the circum- 
stances of this case, whether the delay in erecting the house and 
establishing the school was an unreasonable one, or even a longer 
delay than was contemplated by the parties at the time the subscrip- 
tion was made. 

There is no error in the judgment, and it is affirmed. 


. 


AFFIRMED. 


[Opinion delivered May 18, 1883.] 
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Wiutrey Witirams v. Tue County or San Sasa. 
(Case No. 4784.) 


1, ApmrnisTRATION.— An agreement made with an administrator, by which land 
belonging to the estate should not be sold, but conveyed to a county in considera- 
tion of a conveyance of land owned by the county to one of the heirs, was void 
when not author:zed by the probate court having jurisdiction of the estate, and in 
which administration was pending. 

2. STaTUTE OF FRAUDS—ReEsULTING TRUST.— When land is purchased on a credit, 
and a deed made to the purcaser which is intended by the parties to vest both 
the legal and equitable title in the purchaser, a subsequent payment of the pur- 
chase money by a third person does not have the effect of vesting the title in bim 
who pays it, in the absence of some written memoranda in writing, signed by the 
parties, evidencing such to be their intention. Such a transaction creates no result- 
ing trust, and is within the statute of frauds. 


Apgeat from San Saba. Tried below before the Hon. A. O, 
Cooley. 

Suit by appellee, filed the 26th August, 1881, to recover four and 
three-eighths acres of land in the town of San Saba. 

The plaintiff claimed that it was the equitable owner of the land 
by reason of a parol agreement made about the 9th October, 1856, 
between its chief justice, J. B. Harrell, on the one part, and D. F. 
Brown, as administrator of J. Porter Brown’s estate, J. W. Flem- 
ing and J. H. Brown, on the other, as follows: That it was mutu- 
ally agreed between them that the county of San Saba should 
convey her interest in a certain block 11, of the town of San Saba, 
then owned by said county, to Mrs. Jane Brown, widow of J. Por- 
ter Brown; in consideration thereof, D. F. Brown, as administrator, 
should release to J. W. Fleming and J. H. Brown the amount due 
from them as purchasers of the four and three-eighths acre tract of 
land which they on that day purchased at public sale of the estate 
of J. Porter Brown, and in consideration thereof J. W. Flem- 
ing and J. I. Brown should convey to the county the four and 
three-eighths acre tract. Plaintiff also showed that the county 
complied with its part of the contract, and did, through its chief 
justice, J. B. Harrell, make the deed to Mrs. Jane Brown; that D. 
F. Brown, administrator, complied also with his part of the con- 
tract by releasing Brown and Fleming from the payment of the 
purchase money for the four and three-eighths acres; that Brown 
and Fleming failed to comply with their part of the contract by 
not conveying the land to the county; but that subsequently, on 
the 2ist March 1862, Brown and Fleming, with full knowledge on 
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conveyed to the lodge the four and three-eighths acres, to be held 
by it in trust for educational purposes; that said lodge continued to 
hold the same in trust for said purposes until the 20th December, 
1877, when it conveyed the four and three-eighths acres to one 
T. N. O'Connell, who bought with full know ledge of plaintiff's 
equitable right; that, on the 24th February, 1880, O'Connell sold 
the four and three-eighths acres to Wiley Williams, who bought 
also with full knowlec lve of plaintiff’s equitable title, and that he 
was holding the same adversely to plaintiff. Plaintiff prayed for 
decree to establish its equitable title to the four and three-eighths 
acres, and that title be decreed out of Wiley Williams and be vested 
in plaintiff. 

Defendant answered by general demurrer; special demurrer; plea 
of three, five and ten years; plea of stale demand; that both 
O’Connell and Williams were innocent purchasers, in good faith, for 
a valuable consideration; statute of frauds; the plaintiff is estopped 
from setting up claim to property, having induced O'Connell to pur- 
chase, ete. 

Plaintiff replied by supplemental petition. 1st. Demurrer to so 
much of defendant’s answer as pleads stale demand. 2d. Demurrer 
to so much of defendant’s answer which sets up the plea of estoppel. 
3d. Denies generally and specially the allegations of defendant’s 
answer. 


Wm. M. Allison and Fisher & Fisher, for appellant, cited Todd 
v. Caldwell, 10 Tex., 237; Teal v. Terrell, 48 Tex., 491; Ferguson v. 
Halseil, 47 Tex., 421. 

On the statute of frauds, Glasscock v. Nelson, 26 Tex., 150; Me- 
Masters v. Mills, 30 Tex., 595; Tinnen v. Mebane, 10 Tex., 246; De 
Cordova v. Smith, 9 Tex., 129; Carlisle v. Hart, 27 Tex., 350: Mason 
v. Hlollowell, 56 Tex., 484; McGown v. Schrimpf, 21 Tex., 29: Hind 
v. Holdship, 2 Watts, 104; Arnold v. Lyman, 17 Mass., 400; Jack- 
son v. Mayo, 11 Mass., 152; Hinkley v. Fowler, 15 Me., 285; Hall 

Marston, 17 Mass., 575; Parsons on Contracts, vol. 1, p. 491, 
star pp. 467-68. 


Carleton & Morris, for appellee, cited Bell Co. v. Alexander, 22 
Tex., 359; Bispham’s Principles of Equity, sec. 95; Miller v. Alex- 
ander, 8 Tex., 43; Viser v. Rice, 33 Tex., 139; Walker v. Howard, 
34 Tex., 478. 


Srayton, Associate Justice.— The only question necessary to be 
considered in this case is: did the appellee show such title as au- 
thorized a recovery ? 
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The property originally belonged to the estate of J. Porter Brown, 
deceased, under whom, by regular chain of title, the appellant 
holds. That prior to the time the administrator of the estate of J. 
Porter Brown, under order of the proper probate court, sold the 
land in controversy to J. I. Brown and J. W. Fleming, there had 
been a parol agreement that the administrator would not sell the land 
in controversy, but would convey it to the county of San Saba in 
consideration that the county would convey to Mrs. Jane Brown 
block 11, in the town of San Saba, which the county then owned, 
could not give to the county any title whatever in the land. 

Waiving all question as to the validity of a verbal sale of land, 
unaccompanied with such facts as would in a court of equity give 
validity to such a transaction, it is certainly true that the adminis- 
trator could have made no such contract, without being authorized 
so to do by the probate court in which the administration was pend- 
ing; and as it is not contended that any such consent was given, it 
becomes unnecessary to consider what would have been the effect of 
such an exchange of lands, had the probate court directed it. 

It then only becomes necessary to consider the effect of the sub- 
sequent verbal agreement made between the chief justice of the 
county and Brown and Fleming, after they had purchased the prop- 
erty, and the action of the Masonic lodge after Brown and Fleming 
had conveyed the property to it. 

The record clearly shows that Brown and Fleming did not pur- 
chase the property as the agent of, or in trust for, San Saba county. 
Their agreement, not made in writing, to accept a credit upon the 
obligation which they had given for the purchase money of the land 
in controversy, which they subsequently conveyed to the Masonic 
lodge, could not have the effect of vesting title to the property in 
the county. 

The agreement between them and the administrator was subse- 
quent to their purchase, and if, at the time that agreement was made, 
instead of conveying to Mrs. Brown block 11, the county had paid 
in money, upon the obligation of J. H. Brown and J. W. Fleming, 
to the administrator of the estate, a sum equal to or even greater 
than the sum which Brown and Fleming had bound themselves to 
pay for the property in controversy, that could not have passed the 
title to the property to the county in the absence of some written 
agreement. 

This is not a case in which property has been bought with the 
money or other means of one person, and the deed taken in the name 
of another, which would create a resulting trust. But it is a case in 
which the property was bought upon a credit, and a deed made to 
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the purchaser, intended by all parties concerned to vest both the 
legal and equitable title in the person to whom the deed was made. 

In such case the payment of the purchase money at some subse- 
quent period cannot have the effect of vesting the title to the prop- 
erty in the person making such payment, unless there be a writing 
between the parties evidencing such intention; for this would be to 
give an effect to such payment which the law does not attach to it, 
and it weuld contravene the spirit and letter of the statute of 
frauds. 

There is nothing in the record which would place the appellee 
upon higher ground, in reference to title, than stands a person who 
has made a verbal contract to purchase land, and has paid all of the 
purchase money. It does not appear that the appellee took posses- 
sion and made such improvements as would entitle it to specific per- 
formance even of an express verbal contract, nor that it has done 
any otlier act which, as between the parties to it, would entitle it to 
specific performance of a verbal agreement to convey land. 

The fact that the Masonic lodge, after the property was conveyed 
to it by Brown and Fleming, among its own members, may have 
recognized some equity in the county to have the land, cannot affect 
the right of persons claiming through a conveyance from the lodge, 
unless it were shown that the lodge took and held the title in some 
way in trust for the appellee, and that of such fact the purchasers 
from it had knowledge. 

No facts are contained in the record to show that any trust rela- 
tion in regard to this property existed between the appellee and the 
lodge, and there is a strong presumption, arising from the fact that 
the lodge subsequently sold the land to O’Connell, under whom the 
appellant claims, that it did not recognize the existence of any trust 
in favor of the appellee. 

The burden of showing such a state of facts as would have 
entitled the appellee to have had the legal title vested in the lodge, 
divested and invested in itself, was upon the appellee, and in the 
absence of such proof, and further proof of knowledge of such facts 
by a purchaser or purchasers from the lodge, it was not entitled to 
recover. 

More than twenty years have elapsed since Brown and Fleming 
conveyed the property to the lodge, and time may have obscured the 
real transaction between the parties; and this case well illustrates 
the necessity for prompt action by those whose rights are not evi- 
denced in the enduring manner prescribed by law for the transfer 
of title to real estate. 











PrenperGass v. Brace. [Austin Term, 





—- 


Argument for the appellant. 





As the cause was tried by the court without a jury, the judgment 
will be reversed and such judgment here rendered as the court 
below ought to have rendered upon the proof; and judgment will be 
here rendered that the appellee take nothing by this suit, and that 
the appellant recover the costs of this court and of the court below. 


REVERSED AND RENDERED. 


[Opinion delivered May 17, 1883.] 





Lewis Prenpercass v. R. C. Beare, Executor, Ere. 
(Case No. 4900.) 


1. DisquatiFIcATION OF COUNTY JUDGE.— When a county judge is disqualified, by 
reason of his interest in the probate cf a will, from sitting as a judg», the district 
court will exercise jurisdiction (construing art. V, sec. 16, of the constitution). 


Arrrat from Navarro. Tried below before the Hon. L. D. 
Bradley. 

Bridget Prendergass died in Navarro county in the spring of 
1882, leaving a will in which she named R. C. Beale as executor. 
The will was executed on April 21, 1880, and was drawn by R. 
C. Beale, who was then, and still is, county judge of Navarro county. 

On October 19, 1882, Beale filed his application in the district 
court of Navarro county to probate the will, and for letters testa- 
mentary, alleging as cause for jurisdiction in that court that he was 
named in the will as executor, and was the county judze of the 
county; that he was a-creditor of said estate and had been the 
legal adviser of the testatrix in her life-time. 

December 8, 1882, the appellant appeared and filed an answer 
contesting the probate of the will, chiefly on the ground that the 
district court had no jurisdiction. 

January 22, 1883, the application was heard by the district court 
and granted, the will admitted to probate, and the applicant, R. 
C. Beale, appointed executor; from which judgment contestant 


appealed. 


Frost, Barry and Lze, for appellant, cited R. 8., 1789, 1790, 4875, 
4876; Const., art. V, secs. 8, 16; Ze parte Towles, 48 Tex., 413; 
Guilford v. Love, 49 Tex., 719. 
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Jas. L. Autry, for appellee, cited Const., art. V, secs. 11, 16 (last 
sentence); R.S., arts. 1121, 1138; Capa v. Graham, 51 Tex., 
454; Lane v. Doak, 48 Tex., 299-3 ; Mawthe v. Crozier, 50 Tex., 
153; Bruhn vw. National Bank, 54 Tox. 152; Cooley’s Const. Lim. 
(4th ed.), 514 e¢ seg., and numerous cases there cited. 


Witt, Curer Jusrice.— Art. V, sec. 16, of our state constitution 
expressly confers upon the district court jurisdiction of causes in 
which the county judge is disqualified to preside. The language of 
the constitution is compre ehensive enough to include a cause in which 
the probate of a will is contested as well as any other. 

Section 11 of the same article disqualifies a judge from sitting in 
a cause in which he may be interested, and art. 1138, Revised Stat- 
utes, contains a similar provision specially as to the county judge. 

The appellee was undoubtedly intowested in the proceeding com- 
menced by him to probate the will of Mrs. Prendergass. He was 
the party plaintiff in the cause. He was the only executor named 
in the will, and the entire management of her property after her 
death was committed to him by the testatrix, subject to the super- 
vision of the court having juris.tiction of the estate. Tis oflice was 
one of pecuniary value, which might be increased or decreas» by 
the action of that court. His accounts were subject to the approval 
or rejection of the judge of the court. [He must give bond and se- 
curity, to be approved by the court having the estate administered 
within its jurisdiction. 

For certain malfeasances or disobediencies of orders he could be 
removed, or attached and imprisoned by that officer. In case of 
controversy with the devisees, or others interested in the estate, that 
tribunal would settle the rights of the respective parties. And so 
we might enumerate many other instances in which the rights and 
interests of an executor lie wholly within the judicial discretion of 
the judge of the court in which he administers the estate of his 
testator. 

The theory of our constitution and statutes, like that of the com- 
mon law, is that no man shall be a judge in his own cause, or decide 
where his own rights or interests are in question. Yet if the same 
person who has the managément of an estate has the power to de- 
termine as to whether or not it is correctly administered, and to 
make decrees which shall benefit or injure himself, the maxims of 
the common law and the meaning of the constitution and laws are 
violated in the most flagrant manner. The administration is one 
protracted trial, whose incidents and conclusion may benefit or dam- 
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age the executor, and he can no more be the judge presiding over 
it than he could in the trial of an action at law or a suit in equity 
where he was one of the parties whose rights were in issue. 

In Hall v. Thayer, 105 Mass., 219, a probate judge was held dis- 
qualified to appoint his wife’s brother administrator of an estate, 
In our own state it was held that a county judge was disqualified to 
preside in an estate where he had previously acted as temporary ad- 
ministrator, and had not closed his accounts as such. Burks v. Ben- 
nett, 55 Tex., 240, 241. The ground of the decision was that the 
judge was liable to account and could not do so to himself. 

From the pleadings in this case the will was evidently to be con- 
tested as void for incapacity in the testatrix to make a will. It is 
not reasonable that the executor should decide this question which 
would be placed at issue between himself and the contestant, and 
determine whether the will was valid or void, when upon the decis- 
ion of that question depended his own personal and pecuniary inter- 
ests. Weare of opinion that the district court had jurisdiction of 
the proceeding. As to the objection that the application for pro- 
bate of the will did not state the value of the property, if it were 
good, the defect was cured by amendment in proper time. The ob- 
ject of this requirement is to inform the judge as to what the 
amount of the bond should be, and this information was duly given 
him by the amendment. There is no error in the judgment, and it 
is affirmed. 

AFFIRMED. 


[Opinion delivered May 18, 1883.] 





D. H. Snyper v. Wirey & Porrer. 
(Case No. 4785.) 


1. Juntsptctron.— When suit is brought in the district court to foreclose a lien alleged 
to exist on land for an amount which of itself would not be sufficient to give that 
court jurisdiction, and on the trial it is ascertained that no lien exists, the proper 
practice is to dismiss the cause for want of jurisdiction. 

2. JUDGMENT AGAINST TRUSTEES.— No judgm#nt can be rendered against the 
trustees of a corporation in the r individual character, for the debt of the corpora- 
tion, unless they have made themselves personally liable therefor; following Dyer 
e. Sullivan, 18 Tex., 773. 


Arrrat from Williamson. Tried below before T. P. Hughes, 
Esq., special judge. 





Snyper v. Witrey & Porter. 





Statement of the case. 





Suit brought in the district court of Williamson county, on the 
1ith day of June, 1880, by appellees Wiley & Porter, against ap- 
pellants D. H. Snyder and others, as trustees of the Methodist Epis- 
copal church, at the town of Itound Rock in said Williamson county, 
for the sum of $163.20 and interest, and for the foreclosure of a 
mechanic’s lien alleged to have existed upon the Methodist church 
building, situated upon lots designated. It was alleged that the 
lien was fixed by filing and having recorded a bill of particulars 
and an itemized account, which was attached as an exhibit to the 
petition. 

Appellants denied the existence of the lien and alleged that the 
same had never been fixed according to law; they admitted that as 
trustees of the church they owed $93.80 upon the construction of 
the building as a mere open, unsecured account; they also alleged 
that the contract under which the house was erected was in writing, 
and that no lien could be fixed by the bill of particulars. First sup- 
plemental petition denying all allegations made by appellants in their 
answer, but alleged that the contract under which the work was 
done upon the house was in writing and that the original written 
contract was lost. 

The court, without the intervention of a jury, rendered a per- 
sonal judgment against the defendants for the sum of $158.20, the 
court deciding that appellees had fixed no lien upon the property. 


Jas. I. Robertson, for appellant, on jurisdiction, cited Lessing v. 
Cunningham & Hardee, 55 Tex., 234; Moody & Jamison v. Cox, 54 
Tex., 492; Hardeman v. Morgan, 48 Tex., 105; Bridges v. Ballew, 
il Tex., 269; Rev. Civ. Stats., art. 1335; Dyer v. Sullivan, 18 Tex., 
771; Gonzales College v. McHugh, 39 Tex., 346. 


No briefs for appellees on file. 


West, Assoctrate Justice.— The court, having found correctly 
under the facts that the appellees were not entitled to enforce the 
lien claimed, should have proceeded no further in the case. The 
amount not being of itself sufficient to give the court jurisdiction, 
the only ground upon which the power to retain the case could rest was 
that the appellees were entitled to foreclose the lien set out in their 
pleadings. Having failed to establish this right, and there being no 
other feature in this case that would authorize the court to proceed 
furtber, the suit should have been dismissed for want of jurisdiction. 
Bonner v. Watson, 6 Tex., 173; Girardin v. Dean, 49 Tex., 248. 
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From the averments of the petition it would seem that the appel- 
lants had been, in accordance with law, elected trustees of the 
Methodist Episcopal church of Round Rock. Such an organization 
was then, and is now, a body politic and corporate with powers de- 
fined by statute. Hart. Dig., art. 3241; Pasch. Dig., arts. 486, 
6000; R. S., arts. 637, 638. In such cases, even if the amount itself 
were within the jurisdiction of the district court, it has no power to 
render a judgment against the trustees in their individual capacity, 
unless they undertake to become liable personally for the debt of 
the corporation. It would be often difficult to find persons who 
would act as trustees for churches, schools or other religious and 
educational corporations of this character, if, upon a contract like 
the present, made in their corporate capacity, they should be held 
to be individually bound. Dyer v. Sullivan, 18 Tex., 773. 

The judgment is reversed and the cause dismissed? 


REVERSED AND REMANDED. 
[Opinion delivered May 22, 1883. 





Hi. R. Hiriesranp v. Cora McMaunan er At. 
(Case No. 4925.) 


1, JurntspicTION OF ATTACHMENT LIENS.— Article V, section 8, of the constitution 
of 1876, vesting in the district courts jurisdiction of all suits for the recovery of land 
and the enforcement of liens thereon, confers on them exclusive jurisdiction over 
all liens created by act of the parties, and which existed before the suit was 
begun; such as mortgages, vendors’ liens, and the like, the adjudication of which 
often requires a degree of legal learning which justices of the peace were not sup- 
posed to possess. But that section does not confer exclusive jurisdiction on the 
district courts over attachment liens, which are fixed by operation of the law, about 
which no finding in the verdict is required, and the foreclosure of which follows as 
a matter of right on a return of verdict for the moneyed demand, to secure which 
the writ of attachment was issued. 

2. Same.—Since the constitution of 1876 (article V, section 8) contains the same lan- 
guage used in the former constitutions, in conferring jurisdiction on the district 
courts for the enforcement of liens, except that it restricts instead of enlarging that 
jurisdiction, it cannot be construed to deprive justices of the peace of the power to 
enforce attachment liens on lands for amounts within their jurisdiction, which, 
under former constitutions, they have exercised without question for thirty years. 
It must be construed to limit the exclusive jurisdiction of the district courts to that 
class of liens on land of which they had taken special and sole cognizance under 
previous constitutions, with power still existing in justices of the peace to foreclose 
such liens on land as, under previous constitutions, and without reference to the 
act of August 13, 1870, they had enforced against property of all kinds. 
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Appear from McLennan. Tried below before the Hon. B. W. 
Rimes. 

This was an appeal from the action of the district court sustain- 
ing a general demurrer to a petition, on the ground that, under art. 
1544, Revised Statutes, a justice of the peace had no jurisdiction 
to order the sale of land attached for debt under process issuing 
from his court. 


S. LZ. Samuels, for appellant, cited Jaffray & Co. v. Meyer, Tex. 
Law Journal, October 26, 1881, p. 124; Low wv. Henry, 9 Oal., 551; 
Mayers v. Mott, 29 Cal., 364; Faver v. Robinson, 46 Tex., 206, 207; 
Murray v. Land, 27 Tex., 89; Preston v. Breedlove, 45 Tex., 47; R. 
S., arts. 1335, 1340. As to petition and evidence, Low v. Henry, 9 
Cal., 551. As to the judgment, Cloud v. Smith, 1 Tex., 611; R. &., 
arts. 180, 1335; Gibson v. Moore, 22 Tex., 615; Whitman v. Willis, 
51 Tex., 422; Ryan v. Goldfrank, 58 Tex., 358; Lane vw. Howard, 22 
Tex., 7; Hargrave v. Simpson, 25 Tex., 396; Drake on Attachments, 
secs. 4a, 692, 87; Chevallier v. Williams, 2 Tex., 243; Sydnor v. 
Totham, 6 Tex., 189; Stoddart v. McMahan, 35 Tex., 267; Camp- 
bell v. Wilson, 6 Tex., 392; Hill v. Moore, 40 Mich., 210; ln re 
Griswold, 13 Barb., 413. 


Jennings & Baker, for appellee, cited Const. of Texas, art. V, 
sec. 19; Revised Code, arts. 179, 180, 1544; Thurber v. Conner, 57 
Tex., 96; Shandley v. Cunsales and Logunon, 8 Tex. L. Rep., 620; 1 
Tex., 15. ) 


Wii, Cuter Justice.—One of the questions raised in this case, 
and which is decisive of it, is: Has a justice of the peace jurisdic- 
tion to foreclose an attachment lien on land? 

In our attachment laws no distinction is made between the power 
of a justice of the peace and that of a district court in reference to 
foreclosing such liens, except as to the amount involvéd. If, there- 
fore, they have no authority to enforce a lien of this character upon 
land, it must be because the legislature has no right to confer it 
upon them. 

The position taken by appellee’s counsel is, that the levy of the 
attachment creates a lien, and the subsequent proceedings are had 
in part for the purpose of enforcing that lien by judgment and exe- 
cuticn, and exclusive jurisdiction in such cases belongs to the dis- 
trict court. 

Art. V, sec. 8, of our constitution provides that the district court 
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shall have jurisdiction “of all suits for the trial of title to land, and 
for the enforcement of liens thereon;” and in section 1544, Revised 
Statutes, it is enacted that “ justices’ courts have no jurisdiction of 
suits for the enforcement of liens upon land.” 

A brief review of our several state constitutions and of the stat- 
utes enacted under them, and of the decisions of our courts upon 
the subject, will show that district courts have always had exclusive 
jurisdiction of suits for the foreclosure of liens on land; and, until 
the passage of the act of August 13, 1870, had exclusive jurisdic- 
tion of all suits for the foreclosure of liens upon personal property 
also. 

The constitution of 1845 was silent as to the jurisdiction of 
district courts in matters of liens of any kind. When the question 
arose as to their power to enforce vendors’ liens, mortgages, ete., 
where the amount secured was within the jurisdiction of a justice’s 
court, it was held that they had exclusive jurisdiction for this pur- 
pose. Marshall v. Taylor, 7 Tex., 235; Lane v. Howard, 22 Tex. 
8. The first of these was a case of mortgage on personalty; the 
second a case of vendor’s lien on land. Although the court held in 
these cases that the amount in controversy was the value of the se- 
curity, which was over $100, and that this would give the district 
court jurisdiction, yet in the last case they went further, and said 
in effect that it was not the intention of the law to give to jus- 
tices of the peace jurisdiction to determine questions, the decision 
of which requires correct knowledge of the abstruse principles of 
equity jurisprudence. Subsequently, in the case of Hargrave ». 
Simpson, 25 Tex., 396, this was reaffirmed, and it was expressly de- 
cided that a justice’s court could not enforce such liens whether the 
value of the security was more or less than $100. From that time it 
became the settied law of the land, under the constitution of 1845, 
that exclusive jurisdiction of all suits to foreclose liens upon prop- 
erty either real or personal was vested in the district courts. 

The next constitution, that of 1566, in express words gave to the 
district courts original jurisdiction of all suits for the enforcement 
of liens, making no distinction between those upon real and those 
upon personal property. Hence this constitution prescribed in terms 
as organic law what had before rested only in the decisions of the 
courts under a constitution silent upon the subject. It thereby 
adopted all the results of those decisions, and all qualifications or 
exceptions to them, which the practice or acquiescence of the courts 
had recognized. 

Our next constitution, that of 1870, used precisely the same lan- 
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guage as does that of 1866, in giving to district courts jurisdiction 
for the enforcement of liens (art. [V,sec. 7). In section 20, art. IV, 
however, it provided that justices of the peace should have such civil 
jurisdiction as should be provided by law; and the legislature, on 
August 13, 1870, gave power to justices to foreclose mortgages and 
other liens upon personal property where the amount in controversy 
should not exceed $100. 

This was the state of the law at the time of the adoption of the 
constitution of 1876. That is to say, the district courts possessed 
full jurisdiction of suits to enforce against property of any descrip- 
tion, liens of the kind mentioned in the decisions to which we have 
referred, subject to the right of justices of the peace to enforce them 
upon personal property where the matter in controversy did not 
exceed $100. 

These liens may be defined to be such as were created by the act of 
the parties, as existed before the suit was commenced, and formed the 
basis of it, or an important part of the same, such as mortgages, deeds 
of trust, vendors’ and mechanies’ liens, and others of like character. 
They were such as must be alleged in the pleadings of the cause 
wherein the foreclosure was sought. The property bound by them 
must be fully described, and a prayer for a foreclosure contained in 
the pleadings. The evidence should sustain these allegations, and 
the verdict establish the existence of the lien, or no judgment fore- 
closing it could be rendered. Preston v. Breedlove, 45 Tex., 48. All 
persons having an interest in the subject matter of the suit could 
make themselves parties to the cause, and have their rights deter- 
mined and their equities adjusted. 

It is clear that for the adjudication of matters so intricate, and so 
liable to complication, a correct knowledge of the most abstruse 
principles of law and equity might be required. Justices of the 
peace were not supposed to possess knowledge of this character to 
the same extent as district judges, chosen, as the latter were, from 
the legal profession. For this reason the cases of Lane v. Howard 
and Ilargrave v. Simpson held the true intent of the constitution to 
be, that jurisdiction in all such cases should rest with the district 
court, and this ruling, as we have shown, was carried into the con- 
stitutions subsequently adopted. 

sut there was another class of liens, of a wholly different charac- 
ter, viz., liens created by the levy of an attachment or execution, or 
the rendition of a judgment in a court of record. These did not 
exist at the commencement of the suit, but were acquired during its 
progress, and by reason of proceedings had in the cause. They did 
not arise from consent of parties, but were fastened unwillingly 
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upon the property of the defendant by reason of certain legal meas- 
ures pursued in court by the plaintiff. They were not the founda- 
tion of the action, but were incidents arising during its progress, 
No allegations in reference to them in the pleadings or prayer for 
their enforcement was necessary, even after they had been created, 
No evidence could be introduced on the trial in reference to them, 
No finding of these liens in the verdict was required, but the judg- 
ment of the court foreclosing them followed as a matter of course 
upon the recovery of the money for which the action was brought. 
A verdict being the decision of the jury upon the matters contested 
i between the parties, as none fixing the lien could be rendered, no 
. contest upon that subject could arise in evidence. Our courts have 
if! held that the facts upon which the attachment is based cannot be 
He disputed so as to defeat the lien. Cloud v. Smith, 1 Tex., 611. 

| And further, that third parties interested in the subject matter 
should protect their rights in other ways than by making them- 
‘selves parties to the attachment suit; that the claimant in the case 
of personalty should resort to the action of trial of right of prop- 
erty, and in case of real estate, to his action of trespass to try title, 
or to remove clouds, or other appropriate proceeding. Whitman »v. 
Willis, 51 Tex., 426, 427. 

In causes involving liens of this character no difficulty of de- 
cision can arise more than in ordinary suits for debt. All that is 
required of the court is to pursue the provisions of the statute, 
iia which are plain and simple and easy of interpretation. 

i The constitution might well intrust such matters to those un- 
learned in the law, especially when the amount involved was lim- 
ited. lence we find that whilst the courts were placing liens of the 
former character wholly within the cognizance of the district court, 
they practically allowed the other class to remain under the juris- 
diction of justices of the peace when the amount in controversy 
was small. Throughout all the years elapsing from the beginning 
of our state government, and under all its changes of constitutions 
down to the date of the adoption of the present one, justices of the 
peace took jurisdiction of such incidental liens upon both real and 
personal property, and it was never questioned. The legislature 
sanctioned it; the courts, public officers, the legal profession and 
the public generally acquiesced in a practice and a construction 
which gave to these inferior courts full cognizance of such liens. 
Titles to land were obtained under them which have been enjoyed 
for years, and rights grew up which should not be disturbed after 
the lapse of so great a time. 

Thus, in support of the view that attachment liens were not in- 
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cluded with those within the exclusive jurisdiction of the district 
courts, we have legislative interpretation, contemporaneous and 
practical construction, acquiescence on the part of every one in the 
exercise of such jurisdiction, and a strong argument in its favor 
drawn from the inconvenience and even disastrous consequences 
which would result from a decision adverse to the jurisdiction. 
Cooley on Const. Lim., 65, 67, 70; Stuart v. Laird, 1 Cranch, 71; 
Rogers v. Goodwin, 2 Mass., 478; Scanlan v. Childs, 33 Wis., 
663. 

In this state of the law, viz., with exclusive jurisdiction in the 
district courts to enforce all liens upon property which existed by 
the acts of the parties, subject to the rights of magistrates’ courts 
to enforce them on personal property worth not more than $100, and 
whilst these courts had been for more than thirty years, without ques- 
tion, exercising the power of enforcing attachment liens upon lands, 
as well as other property, the constitution of 1876 was adopted. 
This instrument, so far from interposing to destroy the exercise of 
these powers, adopted precisely the same language as had been con- 
tained in previous constitutions under which such jurisdiction had 
never been denied, except that it restricted the exclusive jurisdiction 
of the district courts to the enforcement of liens upon land, whereas 
they had previously possessed it as to liens on personal property 
also. As there is nothing contained in this instrument which re- 
‘strains the power then, and for a long time previous, exercised by 
justices to foreclose attachment liens under constitutions with like 
provisions, we must conclude that it was the intention to continue 
the power and to limit the exclusive jurisdiction of the district court 
to that class of liens on land of which they had taken special and 
sole cognizance under previous constitutions; and that justices of 
the peace were still to foreclose such liens upon land as, under the 
preceding constitutions, and without reference to the act of August 
13, 1870, they had enforced against property of all kinds. 

The power of a justice of the peace to have land sold undera 
Jiert facias issued from his court has been frequently sanctioned in 
our state. Cassady v. Anderson, 53 Tex., 527; Long v. Brenne-, 
man, decided at this term. What reason can be offered why he= 
may not first attach and afterwards sell it under execution ? 

An attachment is but an initiatory execution issued before judg- 
ment and in anticipation of it. McKay v. Harrower, 27 Barb., 469. 
In selling land by virtue of an execution issued before judgment, a 
justice exercises no higher power than in making sale under process 
issued afterwards. It is in effect foreclosing a lien as much in one 
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case as in the other, the one having been obtained by levy of an 
attachment, and the other by levy of an execution. 

If the attachment is improvidently issued or levied, he can by an 
order release the property; but he can do the same thing in case of 
like improper proceedings in issuing or levying the execution, He 
may be called upon to exercise as much authority and judicial dis- 
cretion in the one case as in the other; and so long as jurisdiction 
is expressly sanctioned in the one, no reason can be urged why the 
framers of the constitution should have intended to deprive them of 
it in the other. 

What course is a plaintiff left to pursue who has a claim of less 
than $200 which he wishes to enforce by attachment on land? It 
is urged that he must first commence suit in a justice’s court, obtain 
his attachment and have it levied on land, and then take a tran. 
i} script of the proceedings and sue in the district court to enforce the 
} lien thus created. Admit that this may be done; that a suit may 
Hi be commenced in a court, not for the purpose of obtaining a judg- 
if ment, but the issuance and service of a writ of attachment, and 
:} that this lien may be preserved without obtaining judgment and exe- 
ih cution followed by a sale by order of the court granting the writ, 

) which may be doubtful. If this is the course which the framers of 
the constitution intended should be pursued, they presented and 





3 

it commanded something which our whole system of jurisprudence 
hi especially abhors, viz.: a multiplicity of suits to settle a matter in 
i controversy between the same parties. We are loth to believe they 


had any such intention when the opposite principle lies at the founda- 
tion of the whole judicial scheme which they have either provided 
themselves or adopted from their predecessors. 

As the language of the constitution does not in clear and unmis- 
takable terms remove from these inferior courts a jurisdiction they 
have so long exercised without challenge, and which is so necessary 
to a speedy settlement of the rights of litigants when small amounts 
are involved; and as by all the usual rules of construction in doubt- 
ful cases they are entitled to retain this jurisdiction, we feel con- 
strained to hold that it still rightfully belongs to them. 

We are of opinion, therefore, that the court below erred in sus- 
taining the demurrer to appellant’s petition, for which the judgment 
must be reversed and the cause remanded. 











ReveRsED AND REMANDED. 
fOpinion delivered May 22, 1883. ] 
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Henry A. Burrow v. Cuas. N. Brown, Apm’r. 


(Case No. 4892.) 


1. RecorpDING A JUDGMENT — Evipence.— The purchaser of land under execution 
issued from a justice’s court is not, in an action of trespass to try title, precluded 
from offering in evidence the unrecorded judgment of the magistrate. It is ad- 
missible to show the authority for issuing the execution. 

2. DEED BY DEPUTY SHERIFF.— A deed assuming to convey property sold under exe- 
cution, formal in other respects, and signed “E. E. Dunn, sheriff of Navarro 
county, by A. E. Miller, deputy,’ is admissible as evidence of title after showing 
judgment, without proof that the party signing himself as deputy was really a 
deputy sheriff. The burden of showing the contrary rests on him who denies it, 
since the law will presume the existence of the official character. 

3. ConTINUANCE.— An application for continuance to procure testimony to support a 
title which, under the pleading, cannot be considered, should be overruled, and the 
court may properly look to the state of the pleading in passing on it. 

4, CONTINUANCE — SuRPRISE.— When a party to an action of trespass to try title de- 
sires information as to the character of his adversary’s title, he should demand 
before trial an abstract thereof. If he fails to avail himself of this right, and goes 
into trial without requiring such abstract to be furnished him, he cannot after- 
wards complain of surprise on account of the evidences of title produced on the 
trial, when there has been no act or declaration of the opposing party calculated to 
mislead him. 

5. Same.— Much is left to the discretion of the judge trying a cause, in granting or re- 
fusing a continuance after the trial has begun; his action will not be cause for 
reversing a judgment, unless there has been a clear abuse of such discretion. 


Apprat from Navarro. Tried below before John II. Rice, Esq. 

On the 18th of October, 1882, the appellee, as the adminis- 
trator of David M. Brown, deceased, filed his petition in the dis- 
trict court of Navarro county, as an action of trespass to try title 
to recover a block of two and a half acres of land in the city of 
Corsicana. 

After the court allowed the sheriff's deed to be introduced over 
the objections of the defendant’s counsel, an application for contin- 
uance was made on the ground of surprise and the absence of Bryan 
T. Barry, residing in Corsicana, who wrote the deed and who was 
then sick at home, unable to attend court, stating no diligence could 
procure his testimony during the trial; “that plaintiff's decedent in 
his life-time, and his said administrator since, have always told 
defendant that no claim was set up to the land by virtue of said 
deed;” “that said land at said sale was actually paid for with affi- 
ant’s own money, although the deed was taken in the name of D. 
M. Brown,” all which affiant expected to prove by said Barry in 
effect and in substance through acknowledgments to said Barry by 
said D. M. Brown. 
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The court permitted plaintiff's counsel to read the judgment of a 
justice of the peace in the case of Gibson & Turner v. H. A. Burrow, 
without showing that it had been recorded. It was offered before 
the execution, and sheriff’s deed based on it. 

Judgment for plaintiff. 
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Croft & Blanding, for appellant, cited Pasch. Dig., arts. 4710, 
5023; Thornton v. Murray, 50 Tex., 161. 


Beale & Autry, for appellee, cited Russell ». Farquhar, 55 Tex., 
355; R. S., 4520; Davis v. Rankin, 50 Tex., 279; Miller v. Alex- 
ander, 13 Tex., 506; and Towns v. Harris, 13 Tex., 512. 


Srayton, Associate Justice.— The judgment in favor of Gibson 
«& Turner was offered solely for the purpose of showing the author- 
ity to issue the execution under which D. M. Brown bought the 
1 property in controversy, and, to render it admissible for that pur- 
if pose, it was not necessary that it should have been recorded. The 

dleed to D. M. Brown was made by the deputy sheriff, who made 
if the sale under the execution. This was done in the name of the 
sheriff by his deputy. 

It is not claimed that the deed was not executed by the person by 
whom it appears to have been executed; but it is claimed that the 
deed was not admissible without proof that the person who executed 
it was a deputy sheriff. 

The law recognizes the existence of such officers as sheriffs and 
deputy sheriffs, and it is not necessary for persons who offer in evi- 
if dence instruments executed by them in the course of their official 
duties, to prove that they were the officers in fact and in law which 
in their acts they profess to be. 1 Greenleaf, 83, 92; 50 Tex., 279; 
R.8.,4520. The law presumes that such persons have the character 
which their acts import, and the burden of showing to the contrary 
i rests upon the person who denies it. 

The judgment in favor of Gibson & Turner, the execution 
under it, and the returns thereon, together with tie sheriff's deed to 
D. M. Brown, proved title in Brown, that judgment being against 
the appellant; and the appellee was not required to make any fur- 

~ ther proof to entitle him to recover. . 

The title which the appellee claimed to have acquired through 
the sale made under the trust deed to Church, trustee, was acquired 
after the institution of this suit, and ought not to have been con- 

sidered at all; and as the evidence for which a continuance was 
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sought related to that title alone, the court did not err in refusing 
to grant it, however sufficient the application may have been in 
other respects. Disregarding that title, the appellee was entitled to 
recover upon the other title shown by him. 

If there be any equities between the parties growing out of any 
matter connected with the deed of trust executed to Church by the 
appellant, or out of the payment of the debt which it was given to 
secure, they are open to adjustment by the parties, and are not af- 
fected by the judgment in this cause. 

Other questions raised in reference to that trust deed, and the 
debt secured by it, need not be considered, as they cannot affect the 
result of this suit. 

The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered May 29, 1883.] 


On RenEARING. 


Srayron, Associate Justice.— In the former consideration of this 
case, there was a misapprehension as to the intended application of 
the testimony for which a continuance was sought, but it is not per- 
ceived that the court erred in overruling the motion. The applica- 
tion was not made until after the trial had commenced and evidence 
was introduced. It is claimed that the appellant was not aware 
that the deed from the sheriff would be read in evidence. Its exist- 
ence seems to have been known, and at the time the suit was insti- 
tuted it was the only evidence of title in. the intestate. The deed 
from the trustee was made subsequent to the institution of the suit, 
and it could not have been expected that it would be introduced in 
evidence in a suit instituted before it had an existence. 

If the appellant was in doubt. as to the title upon which the ap- 
pellee would rely, or if he desired information upon that subject, he_ 
could have called for an abstract of the title upon which the plaint- 
iff intended to rely, and this would have given him full informa- 
tion. 

When a person has full means of knowing what testimony will 
be used against him, and fails to avail himself of such means, and 
goes into trial without it, in the absence of some act or declaration 
by the adverse party which misled or was intended to mislead him, 
he cannot well complain that he was surprised, for his own want of 
diligence contributes to the result. 

It does not appear that the witness had even been summoned, 
that he was expected to be present, nor how long he had been sick. 
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If his illness had continued for any considerable time, his deposition 
should have been taken, or some showing made why that was not 
done. 

The application was irregular, coming as it did after the trial had 
commenced, and in such cases much is left to the discretion of the 
judge trying the cause; and in a case in which it is not clearly 
shown that an abuse of that discretion has occurred, this court will 
not reverse a judgment for the refusal of the district court to grant, 
a continuance. It is not shown that such discretion was abused in 
this case. 

The other grounds for rehearing are based upon the proposition 
that it is incumbent upon a plaintiff, in a suit of trespass to try title, 
to go behind the common source and deraign title from the soy- 
ereignty of the soil. This question is so well settled, not only by 
adjudicated cases, but by express statute, that it is not necessary 
further to consider it. IR. 8., 4802. 

The motion for rehearing is overruled. 

OVERRULED. 

[Opinion delivered June 22, 1883.] 





Ysmaret Ocnoa v. J. P. Micver er At. 
(Case No. 4702.) 


1. Evipence — Wiii.— A will cannot be used as evidence of title, or of a link ina 
chain of title, in view of the provisions of the statute, until after it is probated in 
the manner and form prescribed by the law. 

2. PROBATE OF WiLuL.— Held, that the will in this case, made in 1871, which had 
never been probated, and under which a defendant, who was sued in 1879, claimed 
by purchase from a devisee, may still be probated, its genuineness being admitted. 
The will, since its execution, was not in its proper place of deposit, nor under the 
control of those claiming rights under it, but was under the control of those claim- 
ing adversely. R. S., art. 1828. 

3. Evipence — Deep.— A deed purporting to convey property claimed as separate 
property of the wife, signed by husband and wife, and acknowledged properly by 
both, is admissible in evidence, though the name of the husband be not mentioned 
in the body of the deed. 

4. Evipence.— The certificate of the comptroller of the state is neither the best nor 
the only evidence of the payment of taxes. It may be shown by direct or cireum- 
stantial evidence, as any other fact; following Deen v. Wills, 21 Tex., 643. 

5. Evipence— Wiu.— A will not probated, but the genuineness of which is ad- 

mitted, though not evidence of title, may be used as evidence of good faith in 

making a purchase from a devisee, and in placing improvements on the property. 
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Aprrrat from El Paso. Tried below before John Bailey, Esq., 
special judge. 

Suit brought by J. P. Miller, guardian, etc., in trespass to try 
title to an undivided half of an urban homestead in the town of 
San Elezario, in El Paso county. The suit was for the minor heirs 
of Theodore J. Miller, deceased, and the petition was filed August 
12,1879. The defendant claimed under a will, alleged to have been 
made by Theodore J. Miller, bearing date in 1871, by which he be- 
queathed to his widow, Calistra Iturbido Miller, the homestead, and 
to each of the minor plaintiffs $1 on their arriving at the age of 
twenty-one years; and also under a deed from the said Calistra and 
Santos Dias, with whom she intermarried after the death of her first 
husband, Theodore J. Miller. The deed bore date December 17, 
1875, and was signed by Santos Dias, whose name did not appear 
in the body of the deed, and by his wife. The will seems never to 
have been probated; its genuineness was not questioned, but, on the 
contrary, was admitted. The court below, in passing upon evidence 
of payment of taxes, held substantially that proof of payment of 
taxes could only be made by certificate of the comptroller of the 
state. The defendant, in addition to the plea of not guilty, sug- 
gested permanent and valuable improvéments made by him. Judg- 
ment for plaintiffs. 


A. Q. Wingo, for appellant. 
No briefs for appellees on file. 


West, Assocrate Justice.—In view of the very careful provisions 
of our statutes as to the execution (R. S., arts. 4857-4876), manner 
(R. S., arts. 1831-1835 and 1847-1856 et seg.) and time (R. S., art. 
1828) in which wills shall be probated, deposited and recorded, we 
are of the opinion that a will cannot be used in evidence in this 
state as constituting a title, or a link in the chain of title, to prop- 
erty, without it has been probated in the manner and form required 
by our law. Paschal v. Acklin, 27 Tex., 173; Tynan v. Paschal, 27 
Tex., 286; Brundige v. Rutherford, 57 Tex., 26. 

This seems now to be the general rule in the United States. 

In Wharton on the Law of Evidence (vol. 1), it is said (section 66): 
“Without this proof (probate), the will itself, as a title to property, 
cannot be received in evidence.” For: this he cites many authori- 
ties, some of which, however, do not seem quite to bear him out in 
his statement. 
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In Greenleaf (vol. 1, sec. 518) the rule is laid down as follows: 
“Tn all cases where the court of probate has jurisdiction, its decree 
is the proper evidence of the probate of the will.” 

Abbott, in his work on Trial Evidence (p. 109, sec. 59), says: 
“ A will is put in evidence by showing it to have been duly proved 
in the probate or other competent court within the state. > 
This is now the primary and exclusive mode of proving a domestic 
will.” 

The court, under the circumstances, therefore, did not err in ex- 
cluding the will of Miller as a link in the chain of title of appellant, 
in the absence of evidence of its probate under our laws. 

In order to use it as evidence of title to property, it must be prop- 
erly probated. In this case, as its genuineness is admitted, and the 
proof shows that it has not been under the control of the appellant, 
nor in its proper place of deposit (IR. S., art. 4875), but has been 
in the possession and under the control of appellees ever since the 
death of the testator, it may still be probated if the appellant takes 
the proper steps and makes the proper proof to the satisfaction of 
the court (R. S., art. 1828). No letters testamentary can, however, 
issue. 

Where a will appears to be ancient, and comes from the proper 
custody, and possession has been had consistent with its terms fora 
long period of time, and its probate was impossible or impracticable, 
the court might in such a case, to uphold and favor such a long 
and undisturbed possession, and to protect a right, perhaps be justi- 
fied in recognizing its validity and genuineness. 1 Greenleaf on 
Evidence, sec. 21, and many authorities cited in the note; sec. 141; 
sec. 142 (and note); secs. 144, 570; Starkie on Evidence, marg. pp. 
93, 94, 95, 291, 292, 293, 523, 524. 

This point is not, however, presented in this case, and we wish it 
to be understood that the decision in this case, as it should be in all 
cases, is limited to the exact points necessary to be determined. 

The deed from Calistra Dias, and her husband Santos Dias, should 
have been admitted in evidence. The signature of Santos Dias to 
the deed, and his acknowledgment, was sufficient to show he had 
joined with his wife in the conveyance. 

The court erred, too, in excluding the proof of payment of taxes 
offered by appellant. The comptroller’s receipt is neither the best 
nor the only evidence of that fact. In Watson v. Hopkins, 27 Tex., 
637, this court held that the law prescribes no more stringent rule 
concerning the proof of the fact,of the payment of taxes than for 


the establishment of any other fact in the case. The payment may 
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be shown by direct or circumstantial evidence of a legitimate char- 
acter. Deen v. Wills, 21 Tex., 643; Acklin v. Paschal, 48 Tex., 147. 

The court erred, too, in excluding entirely, and for all purposes, 
the will above referred to, even though it was not probated, inas- 
much as its existence and genuineness was admitted in open court. 
Though not proof of title, in the absence of evidence of its probate, 
it could, when admitted to be genuine, be used to show the good 
faith of appellant in making the purchase, and in putting improve- 
ments on the property. 

There was error, also, in excluding the evidence offered by appel- 
lant to prove the amount of money he had paid for the property; 
and there was also error in not granting a new trial, as the verdict 
for ($110) one hundred and ten dollars damages against the appel- 
lant was unsupported by and against the evidence. 

There are also other errors disclosed in the record in the exclu- 
sion of appellant’s evidence on the subject of rent; and the final 
judgment, too, the suit being practically one for partition, was not 
in the proper form. 

It is not, however, deemed necessary to notice any of the other 
errors complained of, as on another trial these matters may not 
come up again. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered May 22, 1883.] . 





James L. Carverr v. C. A. Rocue er AL. 
(Case No. 4149.) 


1, JupemMent L1eEN — Trusts.— A judgment lien takes precedence of rights claimed 
under an unrecorded deed from the judgment debtor, without notice; but where, 
though thé legal title is in the judgment creditor, he holds the same under an 
unrecorded trust for another, the purchaser at execution sale, having notice of the 
trust before purchase, acquires no title. 

2. Same — Norice.— If, however, the trust is discharged by a conveyance of the legal 
title to the cestui que trust by deed, which has not been recorded, where a moneyed 
judgment in favor of another is rendered against the trustee, the land is subject to 
the lien of the judgment, in the absence of notice before the lien attaches. Actual 
possession, accompanied with acts of ownership by the former cestui que trust prior 
to the rendition of the judgment, is notice of the title under which he claims. 


Arprat from Karnes. Tried below before the Hon. H. Clay 
Pleasants. 
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Calvert brought this action against appellees some time prior to 
April 13, 1877, in trespass to try title, and to remove cloud from the 
title of certain lands, claiming through a judgment rendered in the 
district court of Wilson county against P. R. Trial, November 23, 
1375, a copy of which was filed for record in Karnes county, where 
the land is situated, December 8, 1875, and execution, levy and sale, 
the latter March 7, 1876. 

Appellees claimed that P. R. Trial held the legal title to the land 
in trust for them; that it was purchased by him with means belong- 
ing to them and for their benefit; that in settlement of the trust 
Trial conveyed to them in July, 1875, each by separate conveyance, 
six hundred and thirty-one acres; that they immediately took pos- 
session of the same, and had since that time held and exercised acts 
of ownership over it; that their deeds from P. R. Trial were filed 
for record in Karnes county, January, 1876; and that appellant had 
full notice of their rights at and before his purchase. 

The case was tried by the court without a jury. Judgment for 
appellees. 





Lawhon & Browne, for appellant, cited Blankenship v. Douglass, 
26 Tex., 226; Ayres v. Duprey, 27 Tex., 593; Grace v. Wade, 
45 Tex., 522; Grimes v. Hobson, 46 Tex., 416; Story’s Eq. Jur., 
§ 1264; Perry on Trusts, § 213. 


No riefs on file for appellees. 





Warts, J. Com. App.— If, as claimed, the land conveyed by Avery 
to P. R. Trial and wife was in part paid for with trust funds held 
by Trial for the appellees, and to that extent he purchased the land 
for them, that would vest in the appellees an equitable right to the 
same, to the extent of the trust funds thus invested; such an 
equitable right as would sustain an action by them against Trial to 
compel a conveyance of the legal title. 

An equitable right of this character is not within the operation of 
the statutes of registration, as respects the rights of creditors. That 
is, if the creditor of the party holding the legal title should attempt 
to subject the land to the payment of his debt, the rule applied in 
Grace v. Wade, 45 Tex., 522; Grimes v. Hobson, 46 Tex., 416, and 
other like cases, to the effect that an unrecorded deed is void against 
a creditor who has acquired a lien upon the land without notice, has 
no application. 

As a general proposition, a judgment lien only attaches to the 
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actual interest of the debtor in the land; but on account of our reg- 
istration laws, ordinarily, if the judgment lien attaches before the 
creditor has notice of the existence of the unrecorded deed, then 
sueh deed is subordinated to the lien, and subsequent notice of the 
existence of the deed would work no change in the rights of the 
parties. But when the debtor holds the “legal title in trust for 
others, with whose funds and for whose use it was purchased, then 
if the purchaser at sheriff's sale, made by virtue of such judgment, 
has notice of the rights of the cestuc que trusts before his pur- 
chase, he would acquire no title to the property as against them. 
This distinction results from the fact that such an equitable right is 
not subject to or governed by the registration statutes. Blanken- 
ship v. Douglass, 26 Tex., 226. 

In this case, however, it appears that Trial had executed convey- 
ances to the appellees in the settlement of the trust. These con- 
veyances like all others were required to be recorded, and a failure 
torecord them would be attended by the same result as would attend 
the failure to record a deed made upon any other consideration. The 
reason for the rule in Blankenship v. Douglass ceases upon the exe- 
cution of the deed in settlement of the trust; for the cestui que trust 
then no longer claims as such an equitable right to the land, but he 
then has the legal title by reason of the deed, which, as before re- 
marked, is subject to the registration laws. 

It is claimed that appellees had taken possession of the land after 
the execution of the deeds.to them, and prior to the time the lien 
was fixed by the record of the judgment under which appellant 
claims; and that they had exercised such acts of ownership over 
the land prior to the record of the judgment as was sufficient to 
give the plaintiff in that judgment and all others notice of their 
right to the land. Weare of the opinion that the finding of the court, 
to the effect that such notice existed, is sustained by the evidence. 
Therefore the judgment would not be reversed because of the find- 
ing in this respect. But it should be understood, in this connection, 
that no opinion is expressed as to the preponderance of the evi- 
dence upon that issue. 

But as the facts are disclosed by the record, it seems that Trial 
included in the conveyances to appellees and to Joseph Trial lands 
previously conveyed by Avery to Whitley. And following the calls 
in these deeds, it appears that there is a portion of the land con- 
veyed by Avery to P. R. Trial and wife that is not included in any 
of these conveyances. This may perhaps have resulted from the 
fact that the Whitley survey is included in these deeds. From the 
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averments of the answer in which the report of the surveyor is 
contested by the appellees, it might have been that the parties to 
these conveyances were mistaken as to the position which the Whit- 
ley survey occupied upon the tract. ‘ 
But whatever might have been the cause, the fact remains that 
from the record there appears to be a portion of the land conveyed 
by Avery to P. R. Trial and wife that is not embraced in the con- 
veyances made by them. And as the question is here presented, no 
good reason is perceived why appellant was not entitled to a judg- 
ment for that balance or interest. In this respect we think that the 
court erred, and that the judgment ought to be reversed. But as it 
appears that the case was not fully presented upon its merits, we 
conclude and report that it ought to be remanded for another trial. 
In view of another trial, perhaps it should be remarked that if in 
fact appellees had an equity in the land, by reason of its being pur- 
chased with trust funds, and for them, and there was a mutual mis- 
take of the parties to these conveyances as to the position of the 
Whitley survey on the grant, then by proper proceedings with all 
parties interested before the court, these conveyances might perhaps 


be so reformed as to carry into effect the real intention of the par- 
ties; however, any right acquired by appellant by reason of his 
purchase at the sheriff's sale, if without notice of appellees’ rights in 
this respect, could not be divested by such proceeding. 


REVERSED AND REMANDED. 
[Opinion approved May 22, 1883.] 





T. J. Srvarr v. C. L. Broome. 
(Case No. 4865.) 


1. CERTAINTY IN STATEMENT OF ACCOUNT.— An itemized account of materials fur- 
ished in the erection of a building, consisting of brick and sand, and which was 
filed in the county clerk’s office to fix a lien under the act of 1876, is sufficiently 
certain if it gives the number of brick and the dates between which they were de- 
livered, and the number of loads of sand with like dates, with the price of the 
brick per thousand, and of the sand per load, without giving specific dates at 
which each part of the whole was delivered. 

2. Evipence.— Such an account, with an accompanying affidavit of its correctness, 
as required by statute, with the certificate of the proper officer that it was sworn 
to, and of its filing and registration, is admissible in evidence; the certificate of 
the officer being prima facie evidence of the facts it recites. 
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8. Evipence.— The certificate of the clerk who recorded such an account, with accom- 
panying affidavit, is prima facie evidence of the date of its filing and registration, 
as recited in his certificate. 

. Description.— See opinion for a description of property, on which it was sought 
to fix a lien for material used in building, held sufficiently certain. 

5. MecHAnic’s L1EN.— The lien of a mechanic or material man once fixed on land, 
and the structure erected thereon, is not affected by the subsequent destruction of 
the house, under the statute conferring the lien. 


Error from Falls. Tried below before the Hon. Jo Abbott. 

Suit by C. L. Broome, alleging that in March, 1879, he contracted 
to sell and deliver to defendant a large quantity of brick and sand, 
and that he did, from April 1 to September 30, 1879, deliver the 
same; that they were used in the construction of a building by de- 
fendant, and that their reasonable value was $2,381.25, in which 
sum defendant became indebted, and that there still remained due 
$1,141.70. Plaintiff alleged that the debt became due on Septem- 
ber 30, 1879, and that on January 1, 1880, he filed in the county 
clerk’s office an itemized account of the material, with a description 
of the building and lots, which he averred was recorded; that he 
furnished a duplicate thereof to defendant, a copy of which is made 
an exhibit to petition; that afterwards the building was burned 
down so that nothing was left standing but a portion of the east 
wall. He prayed for judgment for his debt, and foreclosure of lien 
on premises. The defendant filed general and special exceptions to 
petition, general denial, and special answer setting up a contract 
with Broome to erect building; alleged payment and indebtedness 
over by Broome, for which he prayed judgment. 

Judgment for plaintiff. The errors relied on are apparent from 
the opinion. 


L. (. Alexander, for plaintiff in error, on want of certainty in 
account, cited Gen. Laws 15th Leg. (1876), p. 91; Ferguson v. Ash- 
bell, 53 Tex., 248; Tinsley v. Boykin, 46 Tex., 592; Lee v. Phelps, 
54 Tex., 367; Lee v. O’Brien, 54 Tex., 635; Pool wv. Sanford, 52 
Tex., 620. : 

On loss of lien on destruction of the house, he cited Const., art. X VI, 
sec. 37; Stat. 1876, p. 91, sec. 1; Coddington v. Dry Dock Co., 2 
Vroom (N. J.), 477; Church v. Settlers, 26 Penn., 246; Wigginton 
& Brooks’ Appeal, 28 Penn. (4 Casey), 161; Phil. on Mech. Liens, 
sec. 12. 


J. N. Wharton and Martin & Dickinson, for defendant in error. 
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Srayton, Associate Jusrice.— There are many assignments of 
error in this case, but only such as have been considered in brief of 
counsel will be noticed. 

It is claimed that the account, which was sworn to and filed and 
recorded, was not sufficiently full, in that it did not give the partic- 
ular dates when each parcel of material was delivered. The ac- 
count was as follows: 


T. J. Sruart, In Account C. L. Broome, Dr. 


To 365 M brick, delivered from April 1 to September 30, 1879, $5 per M... $2,190 00 
To 865 loads of sand within same time, from April 1 to September 30, 1879, 
Is 3.5 Vener boo: du coon sobeenncsessaccsesesconesceee 91 25 





$2,281 25 

And we are of the opinion that it was as full and accurate as the 
statute requires to give notice to the owner of the property, and to 
all other persons, of the extent and character of the claim for which 
the lien is sought. 

The items constituting the account are given with certainty, and 
the failure to give dates of delivery of each part of the whole does 
not render it uncertain as to the things delivered. 

It is claimed that the account, with the accompanying affidavit, 
certificate of the officer that it was sworn to, and of the officer as 
to date of filing and record of the amount and affidavit, should have 
been excludec, in the absence of proof that it was signed, sworn to, 
and delivered and recorded, nade otherwise than by such facts as 
appeared upon the papers themselves, and the proof shown in the 
bill of exceptions. The affidavit which followed the account pur- 
ported to be signed by the appellee, and it bore the certificate of 
the officer before whom the affidavit was made, that it was sub- 
scribed and sworn to on the 31st day of January, 1880, before him. 
The certificate of the officer was prima facie evidence of the facts 
which it recited and of which it was intended to be the evidence. 

The certificate of the clerk who recorded the account, and ac- 
companying affidavit and certificate of authentication, certifies that 
it was filed for record in his office on January 31, 1880, and that it 
was rendered on 6th of February, 1880. This certificate is prima 
facie evidence that the facts stated in it are true; otherwise it would 
be necessary in all such cases to prove such facts otherwise than by 
the certificate of the proper officer, which is required by the law for 
no other purpose than that it may be evidence of the facts which it 
recites. é' 

The genuineness of the certificates are in no way attacked, and, as 
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the case is presented, Were sufficient evidence of the matters to 
which they relate. 

The bill of exceptions shows that proof was made that the debt 
for no part of the material was due until September 30, 1879, and 
this in connection with the certificate of the clerk who recorded the 
account and affidavit thereto, which shows that the same, after 
being sworn to, was recorded on the 6th of February, 1880, shows 
that the lien was fixed within six months after the claim was due. 

The bill of exceptions also shows that proof was made that a copy 
of the account and affidavit attached to the petition of appellee was 
delivered to the appellant, and no question is raised as to whether 
that was done within six months after the debt became due; but if 
that objection were made in the absence of a statement of facts, we 
could not know that such proof was not made subsequent to the ad- 
mission of the account and affidavit which had been recorded, to 
the admission of which the bill of exceptions was taken. 

Whether or not, in order to fix the lien, it is necessary to deliver 
to the debtor a copy of the account and affidavit within six months 
after the debt becomes due, need not be considered. The statute 
declares that “ when such contract or account is filed and recorded, 
it shall be deemed sufficient diligence to secure the lien herein pro- 
vided.” BR. 8., 3168. : 

The description of the property, in the absence of a statement of 
facts showing that there was no such place as the “southeast corner 
of a lot owned by John Rimassa,” is rendered certain by the other 
description of the lots, having reference to that corner. The street 
upon which the lots front is given, as is the front of the lots on that 
street, and also their depths, with the course of the lines; and be- 
sides, the lots are said to be those on which was situated the house 
known as Stuart’s Opera House. In a suit of trespass to try title, 
the description would be sufficient. Descriptions much less certain 
have been held sufficient. Phillips on Mechanics’ Liens, 379. 

The statute gives the lien upon a house constructed with mate- 
rial furnished, and also upon the lot or lots upon which it is con- 
structed, and it would be a novel doctrine, under such a statute as 
we have, to hold that, because a part of the property upon which 
the lien is given may have been destroyed by fire or otherwise, that 
therefore the creditor loses all the evidence of his security. The 
statute was enacted for the protection of material, and mechanics, 
and they are certainly not expected to take the security which the 
law holds out to them, as insurers that the entire property upon 
which the lien is given shall continue to exist, or otherwise that 
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they shall lose the benefit of that part of their security which may 
be left, after a part has been destroyed without fault of the lien 
holder, 

There is no error apparent in the record, and the judgment is 
affirmed. 


AFFIRMED. 
[Opinion delivered May 22, 1883.] 





Le Gierse & Co. vy. Etten B. Moore er At. 
(Case No. 4811.) 

1. LIABILITY OF WIFE'S SEPARATE PROPERTY FOR COMMUNITY DEBTS.— The fail- 
ure of the wife to file and have recorded a schedule of her separate property prior 
to the levy of an execution thereon issued on a judgment against the husband, will 
not render it liable, though the judgment creditor may have had no notice of her 
rights prior to the levy. 

2. SEPARATE PROPERTY.— Though the statute provides that a married woman shall 
file and have recorded a schedule of her separate property acquired after marriage, 
it does not provide that such property shall be liable to seizure and sale for the 
husband's debts, if she should fail todo so. R.S., 4344-4349. 


. 
Arrratfrom Taylor. Tried below before the Hon. T. B. Wheeler. 
Suit for the trial of the right of property in seven hundred and 

sixty-eight head of sheep. Appellants recovered a judgment in the 

district court of Galveston county against R. M. Moore, the husband 
of the claimant, for the sum of $1,258. 

Execution issued, and on the 17th of July, 1882, was levied on 
the property in controversy in the possession of R. M. Moore, the 
defendant in execution and the husband of the claimant. 

The appellee, Mrs. Moore, wife of the defendant in execution, 
presented to the sheriff her affidavit and bond for the trial of the 
right of property under the statute. 

The issues, as made up under the direction of the court, were 
whether the property levied on was the community property of R. 
M. Moore and his wife, and therefore subject to levy and sale under 
the execution, or was it the separate property of the wife, and not 
liable for the husband’s debts; and if it was the separate property 
of the wife, did the appellants have such notice of her claim as 
would preclude them from seeking to subject it to the payment of 
their debt. The court held the burden of proof to be on the claim- 
ant. Judgment for the claimant for the sheep and costs of suit. 
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The court found that the sheep in controversy were bought during 
the marriage of E. B. Moore and her husband, R. M. “Moore, by 
R. M. Moore for his wife, E. B. Moore, and paid for with money be- 
longing to E. B. Moore, which was her separate property, being col- 
lected from the Knights of Honor, under a life policy on-the life of 
her brother, deceased, made payable by him to her and for her 
benefit. 

The witness R. M. Moore, defendant in execution and husband of 
the claimant, was the only witness as to the purchase, the claimant 
herself not appearing as a witness. He testified that he bought one 
thousand three hundred and seventy-five head of mutton sheep for 
his wife, the latter part of June or 1st of July, 1882; that they were 
paid for by her draft drawn by her on Tidball, Van Zandt & Co., 
of Fort Worth, in the sum of $2,000; that the seven hundred and 
sixty-eight head of sheep levied on were included in the lot of one 
‘thousand three hundred and sev enty-five head, for which he paid 
$2.25 per head, and out of which he shipped about six hundred 
head to St. Louis. By subtracting seven hundred and sixty-eight 
head, the number levied on, from one thousand three hundred and 
seventy-five head, the w hole number purchased, there were left six 
hundred and seven head, about the number he shipped to St. Louis. 


Chas. I. Keans, for appellant, cited Cooke v. Bremond, 27 Tex., 
457; Kirk ». H. D. Nav. Co., 49 Tex., 213; Wallace v. Campbell, 54 
Tex., 87; Rev. Civ. Stats., arts. 4331, 4834; McDuffie v. Greenway, 
24 Tex., 625; Peiser v. Peticolas, 50 Tex., 645: 2 Hilliard on Mortg., 
469, sec. 3; Wade on Notice, secs. 332, 334. 


Srarton, Associate Justice.— The finding of the court that the 
seven hundred and sixty-eight head of sheep levied upon were the 
separate property of Mrs. Moore is sustained by the evidence. 
The only witness who testified upon this point stated unqualifiedly 
that they were paid for with money received by her upon a policy 
of insurance upon the life of her deceased brother, which was made 
payable to her. 

If the appellants desired to controvert this evidence by proof that 
the particular sheep in question were not identified and paid for with 
the separate means of the wife, but were a part of a larger flock, all 
of which was paid for by community funds as well as her separate 
means, and that therefore the community had an interest in each 
particular sheep in the larger flock, that fact should have been shown 
by a cross-examination of the husband, who was the only witness in 
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reference to the purchase and payment, or it should have been shown 
insome other manner. It would then become necessary to determine 
the right of the wife under such a state of facts. The evidence 
made a prima facie case for Mrs. Moore, upon which, if not destroyed 
by other evidence, she was entitled to a finding in her favor. 

It is claimed that if in fact the sheep were her separate property, 
her failure to file and have recorded a schedule of her separate prop- 
erty prior to the levy of the appellants’ execution, makes the property 
subject to execution, in the absence of notice to the appellants, prior 
to their levy, of her separate right. 

We are of the opinion that this view cannot be maintained. It is 
true that the statute does provide that a married woman shall file 
and have recorded a schedule of her separate property acquired after 
marriage, and that it declares that such registration shall be conclu- 
sive as against all subsequent creditors of and purchasers from her 
husband. R. §S., 4844-4349. 

The statute, however, does not provide that the wife’s failure to 
make such registration will invalidate her right, or have the effect 
of making her separate estate liable to seizure and sale by a creditor 
for the debt of the husband. Edrington v. Mayfield, 5 Tex., 367. 

The statute provides that where a woman, by marriage contract, 
reserves to herself any property, such contract, to be valid as to 
subsequent purchasers or creditors from the husband, must be regis- 
tered. R.S., 4343. 

The statutes also provide that “all bargains, sales and other 
conveyances whatever of any lands, tenements and hereditaments, 
whether they be made for passing any estate of freehold or inherit- 
ance, or for a term of years; and deeds of settlement upon marriage, 
whether land, money or other personal thing, and all deeds of trust 
and mortgages whatsoever, which shall hereafter be made and exe 
cuted, shall be void as to all creditors and subsequent purchastrs 
for valuable consideration, without notice, unless they shall be 
acknowledged or proved and filed with the clerk to be recorded as 
required by law.” 

If the legislature had intended to attach the same consequences 
to the failure of the wife to register a schedule of separate property 
acquired by her after marriage, or owned by her prior to marriage 
otherwise than through a marriage contract, it could easily have 
said so. 

Not having so declared, and considering the relation between the 
husband and wife, the subordination of the wife to the husband, we 
are of the opinion that the legislature never intended to attach such 
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consequences to failure of the wife to register a schedule of her sep- 
arate property. Parks v. Willard, 1 Tex., 352; Edrington v. May- 
field, 5 Tex., 365. 

There being no error in the judgment, it is affirmed. 


AFFIRMED. 
[Opinion delivered May 22, 1883.] 





A. B. Jonnson v. J. W. Sxreworrn. 
(Case No. 4855.) 


. Venvr.— In an action of debt on a judgment, the same being an original proceed- 
ing and not a mere continuation of a former suit, the proper venue is the county 
of defendant’s residence. Distinguished from Perkins vr. Hume, 10 Tex., 50. 

2. PRacticE — PLeaptne.— In such an action, when the recovery was sought on a 
destroyed judgment, it was not necessary that the averment of the amount of 
the former recovery should be sworn to. 

. STATUTE CONSTRUED — DESTROYED JUDGMENTs.— Art. 4289, R. S., in regard to 
lost or destroyed judgments, was not designed to prohibit the setting up and prov- 
ing the former existence and contents of a lost judgment as at common law, but 
was cumulative of the remedy already existing. 

. Evipence.— Evidence of the loss and destruction of a record is not restricted to 
such as may be furnished by its custodian at the time of its loss or destruction, but 
may be supplied by one having knowledge of the fact that it once existed and was 
lost or destroyed. 


Arrrat from Mitchell. Tried below before the Hon. R. H. 
Allen. 

Action of debt by J. W. Skipworth under article 3210, Revised 
Statutes, on a dormant judgment of the district court of Tarrant 
county, rendered in 1874, the record of which, it was alleged, had 
been destroyed by fire. It was brought in the district court of 
Mitchell county on the 24th day of January, 1883. 

Judgment was rendered in favor of the appellee for $1,350.64. 

Appellant assigned as error: . . . “6. Because the court erred 
in admitting the deposition of John D. Templeton in evidence over 
the objection of the defendant, because the predicate had not been 
laid by affidavit to the loss of the record, and because parol testi- 
mony is not competent in Mitchell county to establish the existence, 
loss and contents of a record of Tarrant county. The same should 
have been established in said Tarrant county, as same was a court 
of record. 
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“7, Because the court erred in admitting the deposition of John 


D. Templeton to prove the loss and destruction of certain records, 
when it did not appear therefrom that he was the keeper of the 
records, the same not being the best evidence of that fact; and it 
does not appear that any search was made for the same, and no rea- 
son given why the evidence of the keeper of the records was not 
had, the same being the best evidence of that fact.” 


P. M. Thurmond, for appellant, cited Scherer v. Upton, 31 Tex., 
617; Story’s Eq., vol. 1, secs. 81, 82, 83, 84; Perkins v. Hume, 10 
Tex., 50; Dunn v. Choate, 4 Tex., 13; Bateman v. Bateman, 16 Tex., 
541. 


John D. Templeton and Martin Kennedy, for appellee, cited 
Greenleaf, sec. 509. In the following cases it does not appear that 
any affidavit was made: Tillotson v. Warner, 3 Gray, 574; Simp- 
son v. Norton, 45 Me., 288; Eaton v. Hall, 5 Mete., 290; Hall ». 
Manchester, 40 N. H., 413. 


Wii, Cuter Justice.— There was no error in overruling appel- 


lant’s demurrer to plaintiff's petition. The suit was an action of 
debt upon a judgment, and the proper venue was the county of the 
defendant’s residence. [. S., art. 1198. It was a new suit and not 
a mere continuation of the former one, as in case of scire facias, and 
hence the authority of Perkins v. Hume, 10 Tex., 50, is not applica- 
ble to it. 

Nor was it requisite that the averment of destruction of the judg- 
ment contained in the petition should be sworn to. This was mat- 
ter of evidence, and it was sufficient if the proof showed that the 
instrument was destroyed, in order to let in evidence of its contents. 
1 Greenl. on Ev., sees. 84, 509; Freeman on Judgments, sec. 407. 

The depositions of Templeton were properly admitted. No ob- 
jections to them can be considered here that were not taken in the 
district court. The two grounds offered for their exclusion below 
were: First. Because parol proof was not admissible to prove the 
contents of a destroyed judgment, except in the court where the loss 
occurred. Second. It did not appear that Templeton was the custo- 
dian of the records at the time of their destruction, and hence his 
testimony was not the best evidence of their contents. If, as we 
have shown, the district court of Mitchell county had jurisdiction 
of the cause, it was of course proper to prove all facts necessary for 
a recovery in that court. 
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Art. 4289 of the Revised Statutes was intended to furnish a rule 
by which a lost or destroyed record might be substituted, but not to 
prohibit a party from setting up such a record and proving its con- 
tents asat common law. It gave an additional remedy to what was 
already provided, but did not take away the former one. 

We know of no rule of evidence which requires lost records to be 
proved by the person in whose custody they were at the time they 
were destroyed. Counsel do not furnish us any authority to that 
effect, and the rules of evidence seem to admit of such proof by any 
one having knowledge of the fact. See Greenl. on Ev., § 509, and 
authorities cited. Besides, the depositions are not made part of the 
bill of exceptions, and as the statement of facts has been stricken 
from the record, we have no means of knowing what proof was 
made by the testimony of the witness. There is no error in the 
judgment, and it is affirmed. 

AFFIRMED. 

[Opinion delivered May 25, 1883.] 





Jacosp Osrrr v. Joserpu LANDA. 
(Case No. 3722.) 


1. Practice.— The discretion exercised in permitting special exceptions to be filed to 
a petition, after allowing the defendant to withdraw his announcement of ready for 
trial, would not afford cause for reversal if the exceptions were well taken. 

2. Facr case.— See statement of case and opinion for facts pleaded, which showed 
such gross fraud, imposition, undue advantage and oppression as to constitute suffi- 
cient grounds for setting aside a settlement coerced by their influence. 


Arrrat from Guadalupe. Tried below before the Hon. Everett 
Lewis. 

This suit was filed by appellant against appellee, March 15, 1871. 
A statement of the earlier proceedings in the case will be found in 
45 Tex., 539 (Landa v. Obert). 

When the case went back, the plaintiff, on May 21, 1877, filed an 
amended petition, in which he alleged that early in the year 1870 
the defendant, with the fraudulent intent of extorting money from 
the plaintiff, entered into a conspiracy with two persons named, who 
by the terms of the conspiracy were to act as “ false spies ” upon 
plaintiff; that they were to fabricate false returns of the earnings 
of defendant’s mill; that as a reward of their iniquity, they were to 
have the place which plaintiff had long occupied, of miller to the 
defendant, and that defendant, by means of these convenient tools, 
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being in possession of a large amount of false and fabricated testi- 
mony to the alleged guilt of plaintiff, and having the witnesses al- 
ready trained to prove it, could thus terrify him into submission to 
defendant’s demands. That these spies, pursuant to this plan, did 
make out and return to defendant false accounts of the moneys re- 
ceived by plaintiff from the mill. That in September, 1871, defend- 
ant with his able counsel came upon plaintiff, and informed him that 
he (defendant) had now the proof of two witnesses that plaintiff 
had embezzled a large amount of his money, and had rendered false 
accounts of his receipts; that although conscious of his innocence, 
yet, seeing no escape from the meshes in which he was entangled, 
and overpowered with fear of his impending fate, unable to act with 
rational deliberation or freedom, he unwillingly surrendered the 
notes and accounts which he held against the ‘defendant, and paid 
over to him a large sum of money in gold, the whole amount thus 
extorted from plaintiff by force, threats and fraud, without any con- 
sideration whatever, being $5,341. Plaintiff further charged that 
when this pretended settlement was made, he (plaintiff) did not sup- 
pose that it was intended to be final, but that, as soon as he had estab- 
lished his innocence of the charges against him, it would be set 
aside. He avers that defendant knew his innocence at the time, 
and that he had since completely established it upon the trial of 
the charge against him and by other evidence. 

November 6, 1877, defendant amended by denying all and singu- 
lar these charges, and by averment that the matters last set up were 
but a repetition of the original cause of action formerly pleaded, all 
of which was res adjudicata, having been passed upon on the former 
trial and by the supreme court on appeal. 

November 7, 1877, plaintiff again amended, charging that, before 
the pretended settlement was consummated, plaintiff finally consented 
to make it, if defendant would give him a writing or receipt, which 
Esquire Harris had drawn up, to the effect that if defendant found 
out plaintiff's innocence of the charges of embezzlement, etc., he 
would return to plaintiff the notes, accounts and money thus paid 
over, and that he agreed to do so; but that when he (defendant) got 
possession of the money, etc., he refused to sign the said paper, but 
made out and gave to plaintiff another paper, pretending that it 
was of the same import, as follows 

“Mr. Jacob Obert and myself have this day had a settlement, 
which I believe entirely correct; but at the request of Mr. Obert, I 
here state that if at any time I shall become convinced that I have 
not settled correctly, I will correct the errors. September 12, 1870. 
(Signed) “J. Lanpa.” 
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That plaintiff, having surrendered the notes, etc., could obtain 
from the defendant no other written evidence that said pretended 
settlement was not intended to be final. 

Defendant’s general demurrer overruled, when the defendant ob- 
tained leave to file special exceptions to the petition as amended. 

The exceptions were sustained, and, plaintiff declining to plead 
over, judgment was rendered for the defendant. 

In 1872 the venue of the cause was changed on application of 
Landa from Comal county to Guadulupe county, on the ground of 
combination and prejudice against him. 

The assignments of error were as follows: 1st. In permitting the 
defendant (under the circumstances) to file his exceptions. 2d. In 
sustaining the exceptions. 3d. The judgment is contrary to the law. 

A motion to dismiss for want of sufficient appeal bond was filed 
by John Ireland, one of the appellee’s original counsel, on the 
ground that Ilerman Seele, one of the sureties, was a practicing at- 
torney, and that his signature to the bond was without authority of 
the court, and in violation of a rule of court. The supporting affi- 
davit of Geo. Pfeuffer was filed, to the effect that he knew of but 
one Herman Seele in the state of Texas; that he was an attorney, 
and he believed that he was the one whose signature was to the 
bond. Motion overruled. 


Waelder & Upson and Goodrich, for appellant, cited Pasch. Dig., 
vol. 1, arts. 1441, 2421; Sayles’ Tex. Pl., p. 78; Walling v. Williams 
et al., 4 Tex., 427; Towner v. Sayre, 4 Tex., 29; Crayton v. Munger, 
9 Tex., 293; Hays v. Bonner, 14 Tex., 631; Linney v. Maton, 13 Tex. 
454-5: Townshend on Slander, sec. 157; Smith v. State, 32 Tex., 
594; 27 Tex., 463. 


W. M. Lust, for appellee. 


Detany, J. Com. Arrv.— Great latitude of discretion is neces- 
sarily allowed to the district judge in directing the conduct of a 
cause. If, therefore, he permits one of the parties to withdraw his 
announcement of readiness for trial and to file additional pleadings, 
this court will hesitate to revise his action, unless there is a mani- 
fest abuse of his discretion. Whitehead v. Foley, 28 Tex., 1. And 
in this case if the defendant’s exceptions are well taken, we should 
say that the judgment ought to be affirmed notwithstanding the 
seeming irregularity. The exceptions, taken as a whole, amount to 
a general demurrer, and perhaps something more. Their collective 
meaning is that the original and amended petitions do not set forth 
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a good cause of action. This fact may be brought to the knowl- 
edge of the court at any stage of the trial. Even after verdict it | 
may be done by motion in arrest of judgment. But we do not 
think that the exceptions are well taken. 

The first objects to that part of the pleadings which alleges slan- 
der as a cause of action. This isa sort of general demurrer to a 
part of the plaintiff's case, and it should have been overruled. For 
if he can establish his allegations under this head, we see no reason 
why he may not recover. 

The second exception is taken to that part of the case which sets 
up as a cause of action the malicious prosecution, “ because the 
same as plead does not allege the want of probable cause.” In this 
the defendant is mistaken. The want of probable cause is fully set 
forth by the plaintiff. 

The third exception objects to that part of the plaintiffs plead- 
ings which relies upon duress, “ because the plaintiff does not allege 
that violence was offered to his person, or that there was any threat 
of illegal imprisonment.” “If,” says Blackstone, “a man through 
fear of death, or mayhem, is prevailed upon to execute a bond, or 
do any other legal act, these . . . may afterwards be avoided, 
if forced upon him by well grounded apprehension of losing his life 
or even his limbs, in case of his non-compliance; ” and after stating 
that this fear must be upon sufficient reason, he quotes a passage 
from Bracton, which I will venture to translate as follows: “ It 
must not be the apprehension of some light and timid person; but 
such a fear as might alarm a resolute and determined man, for this 
fear must comprehend within itself peril of life or the danger of 
bodily torture.” 1Com., 130. Thus stood the law of England for 
many centuries; but in process of time the courts have done much 
to mitigate its harshness. Their decisions, however, made as occa- 
sion required, have hardly proceeded upon any definite rule except 
that of revolt against the barbarism of the law. It is therefore 
difficult to harmonize them upon any consistent principle. 

In the case of duress of goods, some of the courts have resorted 
to the expedient of holding that when a man’s property is wrong- 
fully detained and he pays money simply to obtain possession, and 
not by way of adjusting the matter, he may recover it back. In 
England this is put upon the ground that the money was not paid 
voluntarily, but under compulsion, and not on the ground that it 
was paid under duress, as technically understood. 

In such cases the question is whether the payment was voluntary 
or involuntary. Metcalf on Con., pp. 25, 26. 





Opert v. LANDA. 





Opinion of the court. 





Parsons, however, in his work on Contracts, makes no distinction 
between compulsion and duress. He says: “ A contract made by a 
party under compulsion is void. It is not, however, all compulsion 
which has this effect; it must amount toduress. . . . Imprison- 
ment is duress; . . . but to have this effect it must either be 
unlawful in itself, or, if lawful, it must be accompanied with such 
circumstances of unnecessary pain, privation or danger that the 
party is induced by them to make the contract.” 

To understand what is here said about a lawful imprisonment 
being accompanied by circumstances of pain, privation, etc., it must 
be remembered that in England and in most of the American states, 
until a comparatively recent period, imprisonment for debt was law- 
ful. In actions of debt, asswmpsit, etc., upon claims for money, 
the defendant, instead of being cited to appear and answer, as is 
the case in this state, was often arrested and might be lodged in jail. 

In this state of the law, if a party thus under arrest in an action 
of debt entered into any adjustment of the matter with his adver- 
sary, he could not afterwards avoid it under the plea of duress, for 
his imprisonment was lawful. 

In such cases the creditor paid the costs of the imprisonment and 
could control the action of the officer, very much as the plaintiff in 
execution can now control the action of the sheriff in the levy and 
sale of property. And he was often tempted, by collusion with 
sheriffs, jailors and other officers, to add to the hardship of the 
prisoner’s confinement in order to hasten a settlement of the debt. 
These are the circumstances of unnecessary pain, privation, etc., 
which are generally alluded to in the books; and unless we attend 
to this fact, we may be misled by such general expressions as those 
quoted above. We have, in this state, nothing like imprisonment 
for debt or arrest upon civil process. To threaten with such im- 
prisonment a citizen who had been long in this state and was famil- 
iar With its laws upon the subject might be entirely harmless, because 
it would not probably alarm him; but to induce a foreigner who 
had just come into the country to believe that such an arrest might 
be made, and to threaten him with it, in order to extort money 
from him, might be a very different thing. And to threaten to ac- 
cuse a citizen of a felony in order to extort money from him is a 
grave offense against the criminal law. Penal Code, art. 648; 
Pasch. Dig., art. 2307. 

In this case the parties were not dealing at arms-length. The 
plaintiff is represented as occupying an humble and subordinate po- 
sition, as having been long in the employ of the defendant, and ac- 
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customed to look up to him as much his superior. He was almost 
entirely ignorant of the language of the country, knew nothing of 
its laws, and was morbidly timid about courts and judicial proceed- 
ings. The defendant appears to have been a well-informed and 
determined man, powerful in the neighborhood where they both 
lived, unscrupulous in forming his plans, and ready and able to 
carry them out by any means, however questionable. 

The defendant, knowing that the plaintiff has money, and being 
himself largely indebted to him, knowing also his weakness, and 
how easily he may be terrified by the threat of a criminal prosecu- 
tion, deliberately determines to fabricate a story of his guilt, and by 
playing upon his fears to extort from him his money and those evi- 
dences of debt. He arranged his plans skilfully, employing two 
eminent lawyers, and, assuring them of the plaintiff's guilt, they all 
three come upon him when he is entirely alone. They charge him 
with having embezzled a large amount of his employer’s money. 
They assure him that the proof of his guilt is clear; that the wit- 
nesses, who have been upon his track, are ready to swear to it in 
open court; that he must settle in half an hour, or he is a doomed 
man. In vain he protests his innocence and pleads for time to con- 
sult counsel. The answer is prompt and decisive: Settle at once, 
or take the consequences. As soon as his fears are sufficiently 
wrought upon, he is told that this settlement shall not be final, but 
that when he surrenders the money, notes, etc., he shall receive an 
instrument of writing, to the effect that as soon as his innocence is 
established, everything shall be restored. And so he yielded to the 
demand. 

Now the defendant, by his exceptions, admits that this whole story 
of guilt was a fabrication; that the plaintiff owed him nothing. 
Yet he insists that no recovery can be had, because when the plaint- 
iff gave up the money, etc., he was not under duress — there was no 
threat of any illegal imprisonment. The plaintiff, however, put 
the case upon the ground of gross fraud, imposition, undue advyan- 
tage and oppression, which would be fully sufficient to set aside the 
supposed settlement. 1 Story’s Eq., 523. In such cases the question 
becomes one of consent, and it is whether the party made the agree- 
ment freely and advisedly, or was his consent obtained by the means 
just mentioned. In what has been said we have had reference to 
the case and the parties solely as they are presented in the plead- 
ings of the plaintiff, and not as they may appear on the trial. As 
the judgment must be reversed, we may remark that on the former 
appeal the eminent judge who delivered the opinion appears to have 
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adopted from the books and to have applied to this case expressions 
which are properly applicable to a different class of cases. The 
language is as follows: “There can be no pretense that the alleged 
threats import a purpose to make any unusual, harsh, offensive, or 
illegal use of the process, either civil or criminal, with which it is 
insisted appellant was threatened.” 

These expressions, as has already been shown, have their appro- 
priate application to cases of imprisonment for debt, and others of a 
like character, if such there be, though they have been sometimes 
(and, as I think, inadvertently) applied to cases of a different 
character. 

Upon this branch of the case the court appears to have followed 
the case of Harman v. Harman, 61 Me., 227. In that case, however, 
the parties were on equal terms; they dealt at arms-length; one 
knew just as much about the gravity of the threat as the other. 
Besides, the plaintiff admitted that he did not make the settlement 
from any fear of the threats against himself, though this was the 
ground of his action; but stated that he had made it for another 
reason, which the court said might have been a good one, only that 
he had not set it up in his pleadings. 

These are the only points which we think need be considered in the 
case. 

Our opinion is that the judgment should be reversed and the cause 


remanded. 
REVERSED AND REMANDED. 


[Opinion approved May 25, 1883.] 





W. Homes er au. v. J. T. Anperson. 
(Case No. 4882.) 


1. Evipence — CERTIFIED COPIES FROM LAND OFFICE.— A certified copy of a land 
certificate, made by the commissioner of the general land office, the original being 
on file in his office, as a link in the chain of title to a survey of land which has 
been properly returned to that office, is admissible in evidence, and subject only 
to such objections as could be made to the original. Short v. Wade, 25 Tex., 510, 
not overruled, but controlled by a change in the statute law. R. 8., 2253, 2259, 
3°08. 

. Survey — Evipence.— As against a junior locator, with notice that a survey 
under a prior location was actually made in the field, the certificate of the surveyor 
failing to show that fact is not conclusive; it may be shown by parol. The failure 
or refusal of the commissioner of the general land office to patent on such defective 
certificate cannot affect its validity. 

Vou. LIX—81 
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3. JupIcIAL KNOWLEDGE.— The courts will not take judicial knowledge of the con- 
tents of a special act of the legislature, providing for the issuance to an individual 
of a land certificate. 

4. CONSTITUTIONAL LAw.— Though a duplicate certificate, in lieu of one lost, might 
have been obtained under existing laws, yet it was competent for the legislature, 
under the constitution of 1870, to direct the issuance of an original certificate in 
satisfaction of a pre-existing right, which had once been evidenced by a certificate, 
which had been lost. If, however, no certificate had ever issued, though the facts 
may once have authorized it, the legislature would have had no power, under the 
constitution of 1870, to provide for its issuance. 


Arpgeat from Taylor. Tried below before J. W. Stephens, Esq., 
special judge. 

The suit was brought by J. T. Anderson in trespass to try title. 
The suit involved the validity of conflicting locations and surveys; 
the pleadings and evidence were lengthy, and a statement of them 
would not make more plain the principles involved and decided than 
the opinion states them. 


Rector & Thompson, for appellants. 
Spoouts & Legett, for appellee. 


Stayton, AssoctarEe Justice.— The parol evidence offered to prove 
the conveyance of the land certificate to Worthington was not ad- 
missible, it appearing that the conveyance was made by an instru- 
ment in writing; and besides, if it had been admissible, it was 
insufficient to prove the conveyance. 

The certified copy of the conveyance of the certificate having 
been withdrawn from the consideration of the court before any 
ruling was made as to its admissibility, it cannot now be considered. 

‘In view of another trial, it is proper to say that a certified copy 
of a land certificate, made by the commissioner of the general land 
office, the original being on file in his office, asa link in the chain of 
title to a survey of land which has been properly returned to that 
office, is admissible, and is subject only to such objections as could 
be made to the original were it produced. R. S., 2253, 2259, 3808. 

The reasons for the rule excluding such evidence laid down in 
Short v. Wade, 25 Tex., 510, do not apply under the changed con- 
dition of the law evidenced by the articles of the Revised Statutes 
referred to. 

Although there were irregularities in the entry of the Willett 
Holmes certificate for location, it is not believed that they were of 
such character as to invalidate the survey as against one who made 
a subsequent location of the same land after the survey under the 
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Holmes certificate had been made and recorded, full notice of that 
fact being given to the subsequent locator, otherwise than by the 
records of the surveyor’s office, prior tothe making of the subsequent 
location. One of the leading purposes for making the formal entry 
of a location is to give notice of the appropriation of the land to the 
certificate filed. 

If the surveyor’s certificate does not show that the surv ey was act- 
ually made in the field, in a contest between a holder under such 
survey and a junior locator, that it was so made might be shown by 
other evidence than the surveyor’s certificate. Whether the com- 
missioner of the land office would issue a patent upon such defective 
certificate does not affect the validity of the survey, if properly 
mace. 

It appears from the record that the Willett Holmes certificate, 
under which appellants claim the land in controversy, was issued 
under a special act of the legislature of date May 26, 1873. The 
special act was not offered in evidence, and we cannot judicially 
know whether that act was the sole basis for the right of Willett 
Holmes to a certificate or not. The certificate was for a league and 
labor of land, and professes to be a headright certificate. If, at the 
time of the adoption of the constitution of 1870, there existed a 
valid unsatisfied certificate to Willett Holmes for a league and labor 
of land, and it had been lost, and it became necessary to have such 
evidence of that fact as would authorize Willett Holmes or his 
assignees to appropriate so much land, or if, for any other reason, it 
became necessary to issue to Holmes a certificate to evidence a right 
which he had, through a valid unsatisfied land certificate existing at 
the time of the adoption of the constitution of 1870, then the legis- 
lature had the power to direct a certificate to issue to evidence such 
right, although a duplicate might have been obtained under the 
general law. 

If, however, there was no valid unsatisfied certificate in favor of 
Willett Holmes for a league and labor of land in existence poten- 
tially, although the evidence of it may have been lost or destroyed, 
at the time the constitution of 1870 was adopted, then the legisla- 
ture had no power to-grant to Willett Holmes a land certificate for 
a league and labor of land as a headright, although at some past 
time the facts may have existed which would have entitled him to a 
certificate for that quantity of land. Constitution 1870, art. X, sec- 
tion 6; Bacon and Bates v. Russell, 57 Tex., 415. 

After the adoption of the constitution of 1870, so long as it con- 
tinued in force, the legislature had no power to authorize the origi- 
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nal issue of such land certificates as issued to Willett Holmes by 
reason of any equity or right which he, at some former time, may 
have had. 

From time to time the legislature had furnished ample means to 
such persons as were entitled to receive land certificates of any of 
the different classes, by which they could obtain them, and even 
the act of February 7, 1860, applied to the original issue of head- 
rights of the first class; and against all who failed to avail them- 
selves of the offered opportunities, the constitution of 1870 operated 
as a bar to further extension of time or means by the legislature. 

The judgment will be reversed and the cause remanded, and upon 
another trial those claiming through the Willett Holmes certificate 
will have an opportunity to show, if they can, that the certificate 
was legally issued. 

REVERSED AND REMANDED. 


[Opinion delivered May 25, 1883.] 





V. W. Hate v. A. W. McComas er At. 
(Case No, 3650.) 


1. Insunction.— A petition for injunction to restrain the enforcement of a judgment 
rendered against the plaintiff by a justice of the peace, for debt, set forth that he 
was cited to appear before the magistrate the first Monday in February, 1875, 
whereas the original writ was dated and the copy served on the 23d of February, 
A. D. 1875. The petition did not negative, by averments, the fact that the orig- 
inal writ was valid, and cited him to appear at a proper term after its issuance, 
nor did it allege that the plaintiff was misled or mistaken as to the time he was 
required to appear by the original writ, nor was any ground of ignorance, acci- 
dent, surprise, mistake, or fraud, alleged as an excuse for not appearing in the 
justice’s court to defend. Held, 

(1) A mere defective service of process did not, of itself, invalidate the judg- 
ment so as to render it void. 

(2) The dismissal of the case for want of equity in the bill, and rendering judg- 
ment against the plaintiff and his sureties for the amount of the judgment 
enjoined, with ten per cent. damages, was proper; the plaintiff having declined to 
amend, or ask that the cause be continued for hearing as an original suit. 


Apprat from Lamar. Tried below before the Hon. R. R. Gaines. 
Suit by V. W. Hale against A. W. McComas and others, to enjoin 
the enforcement of a judgment rendered against him in favor of A. 
W. McComas & Co., on the ground that he had not been served with 
any process which required him to appear before the justice of the 
peace who rendered the judgment, and that he had a valid and just 
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defense against the account on which the suit was brought. The pe- 
tition was filed in 1875, and the cause was determined in November, 
1877. On final hearing the court dismissed the cause for want of 
equity in the bill, and rendered judgment against the plaintiff and 
the sureties on his injunction bond for the amount of the judgment 
which was enjoined, and for ten per cent. damages. The plaintiff 
appealed and assigned errors. 


V. W. Hale, for appellant, cited Mitchell v. Runkle, 25 Tex. Sup., 
136; Masterson ». Ashcom, 54 Tex - = House v. Collins, 42 Tex., 
486; Wade on Notice, secs. 1137, 1138; Wells on Res Adjudicata, 
secs. 503-505; id., 498; Freeman on red Rahal sec. 495; McNeill » 
Edie, 24 Kan., 108. 


J. G. Dudley, for appellees. 


Watker, P. J. Com. Aprp.— The appellant assigns as error, “the 
ruliifg and judgment of the court in dissolving the injunction and 
dismissing the petition; and in rendering final judgment for defend- 
ants McComas & Co. on their original account against plaintiff and 
his sureties on the injunction bond, without giving the plaintiff an 
opportunity to be heard in his defense against said account.” 

The first of these propositions is decisive of the latter; for, if the 
injunction was correctly dissolved, for want of equity in the bill, 
the proper judgment of the court upon that order would be to ren- 
der judgment against the plaintiff and the sureties on his injunc- 
tion bond for the principal sum enjoined, including the ten per 
cent. damages, unless the plaintiff sought to amend his ponies after 
the court held the petition insufficient under said order. But here 
it does not appear that the plaintiff asked leave to amend his peti- 
tion, or to otherwise provide for supplying the want of equity in his 
bill, nor to delay the hearing of the cause, in order that he might be 
enabled to meet the objections which had been sustained to his 
petition. 

It is not error to dismiss a bill for injunction which is defective, 
where the plaintiff does not ask that it be continued for hearing 
with leave to amend. Gaskins v. Peebles, 44 Tex., 390. The same 
rule applies to the case of an interlocutory order dissolving the in- 
junction, made on the hearing of an answer denying all equity in 
the petition, unless it appears from the record that the plaintiff 
asked that the petition be continued over for trial or hearing as an 
original petition or suit. Lively v. Bustow, 12 Tex., 60. If the 
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plaintiff fails, when the ruling of the court is adverse to him, to call 
to its attention his wish to amend, or to continue over for a hearing, 
as the case may be, he cannot complain in the appellate court that 
the court below dismissed the entire proceedings. See Baldridge », 
Cook, 27 Tex., 565. The proceedings had upon the motion seem to 
be in conformity with proper practice in such cases, as indicated by 
the opinion in Pryor v. Emerson, 22 Tex., 165-6. And see, also, 
Cook v. De la Garza, 13 Tex., 431. 

The right of the plaintiff “to have an opportunity,” as he puts 
the proposition in the assignment of errors, to be heard in his de- 
fense, involved and was of the essence of the merits and gist of his 
bill in equity for relief by injunction; and the bill being wanting in 
merit to entitle him to relief, there was an end of his right toa 
hearing in his defense against the defendants’ account. It w as no 
longer an account, but had been merged into a judgment, which 
this suit sought to set aside and enjoin ‘the enforcement of; and the 
plaintiff failing to show grounds for such relief, there remained no 
case before the court whereon to rest a hearing of the merits of the 
plaintiff's defense against the account. 

It is quite true that the matters of original controversy between 
the parties to a judgment, the enforcement of which, on account of 
its invalidity or irregularity has been enjoined, will be taken hold of 
by a court of equity in an injunction suit brought to restrain and 
enjoin its operative effect; and having obtained jurisdiction and 
cognizance of the case for one purpose, will retain it for the further 
purpose of doing full and complete justice between the parties, and 
will give the appropriate judgment upon the cause of action on 
which the judgment which was enjoined had been rendered, accord- 
ing to the justice of the case. See Witt v. Kauffman, 25 Tex. Sup., 
386; 21 Tex., 186; 22 Tex., 241. The plaintiff, however, occupies 
a position which disables him to invoke this rule; if his petition 
showed no sufficient grounds for equitable relief by enjoining the 
judgment, the court acquired no right to unsettle the judgment of a 
court of competent jurisdiction which had determined the matter of 
controversy, and which then was in full force. 

The court did not err in sustaining the motion to dissolve the in- 
junction for want of equity. The petition of the plaintiff relied 
upon the defect in the service of the writ upon him as having the 
effect to render the judgment void. The copy which was served 
upon him was not a true copy of the original, in that the copy cited 
him to appear on the first Monday of February, 1875, whereas the 
original writ was dated and the copy was served on the 23d of 
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February, 1875. The petition, whilst it carefully gives a copy of 
the paper which was served upon him, does not allege any fact that 
negatives that the original was a valid writ, citing him to appear at 
the next ensuing term of the justice’s court, to be holden on the first 
Monday in March, 1875; nor does he allege that he was in fact mis- 
led, or mistaken as to the time when the original writ required him 
to appear to answer the defendants’ complaint. Nor does he allege 
any ground of accident, surprise, mistake or fraud, to excuse himself 
from availing himself of his legal remedies. Failing to show in his 
petition any ground of nuility in the judgment, he must fail in pro- 
curing the aid of a court of equity, unless he shows that he has 
been deprived of his right to make his defense at law, without fault 
or negligence on his part. In order to do so, it was necessary for 
him to account for his failure to appear before the justice’s court, 
and make such exceptions as he now urges, if he desired to do so, 
or such other defenses as he deemed proper to make. And if he 
had been, in fact, misled to his default, by actual ignorance as to the 
time when the justice’s court required him to appear and answer, 
ignorance superinduced by the erroneous copy of the writ, without 
fault on his part, equity would consider with due concern for his 
rights, such supposed mistake, surprise or accident which had thus 
deprived him of making his defense, in case his bill for relief was 
in other respects sufficient. Merely defective service of process 
does not of itself invalidate a judgment rendered upon it so as to 
render it void. This was a case of that kind; the service was merely 
defective. “If the objection goes to the validity of the process, and 
it is void, the defendant is not required to obey it; but if it is merely 
defective, but not void, it brings the defendant into court; and if he 
then does not take his exception at the proper time, he cannot after- 
wards be heard to urge it, . . . on error in this court.” Crain 
v. Griffis, 14 Tex., 363. And see Halstein v. Gardner, 16 Tex., 115. 

The principles and rules which govern courts of equity in cases 
like the present are quite too well recognized and familiar to make 
it necessary to adduce authorities in support of the maxims which 
have been announced as applicable here. See, however, 3 Wait’s 
Actions & Def., p. 733, and authorities there cited. 

The district court had jurisdiction of the cause without reference 
to the amount involved. Anderson County v. John S. Kennedy, 58 
Tex., 616. 

We think the judgment ought to be affirmed. 

AFFIRMED. 

[Opinion approved May 25, 1883.] 
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L. B. Eastey v. Aaron BLepsor. 
(Case No. 4857.) 


1. Insunction.— Though bankrupt proceedings were begur before a judgment ina 
state court was obtained against the bankrupt, and no steps were taken to stay 
proceedings in the cause wherein it was rendered, its collection may be enjoined 
when the discharge of the bankrupt occurred after the judgment was entered, 
It would have been otherwise had he been discharged before judgment, and 
failed to plead in time his discharge; following Miller v. Clements, 54 Tex., 351. 

2. Same.— When the discharge was after the rendition of the judgment, it was not 
improper for the court to inquire into the nature of the demand on which the 
judgment was rendered, to see if it was provable in bankruptcy and released 
by the discharge. If the debt was scheduled by the bankrupt, his discharge 
released it. 

3. Same.— When the injunction is sought on account of something arising subse- 
quent to the time when the judgment was rendered, the execution of which the 
injunction seeks to restrain, it is not necessary that proceedings should be com- 
menced within a year after the date of the judgment. 


Aprreat from Falls. Tried below before the Hon. B. W. Rimes. 

On the 16th day of August, 1882, appellee filed his petition in 
the district court of Falls county against appellant, as administrator 
of the estate of W. F. Bledsoe, deceased, and Jesse Scruggs, clerk of 
the said district court, alleging that, on the 11th day of November, 
1875, a judgment was rendered by said district court in favor of the 
intestate and against petitioner for the sum of $2,916.82; that no 
execution had been issued on that judgment within one year, and 
that it had become dormant, after which executions had been 
issued. The petition sought to quash the executions and to set up 
in discharge of the judgment a certificate of discharge in bank- 
ruptcy issued to petitioner subsequent to the date of the judgment. 

Judgment was rendered for the plaintiff, from which Easley ap- 


pealed. 


J. Earl Preston and 8. B. Easley, for appellant, cited Flanagan v. 
Pearson, 42 Tex., 1; Coffee v. Ball, 49 Tex., 16; Miller ». Clements, 
54 Tex., 351; Bradford v. Rice, 102 Mass.; Za ve Williams, 2 Bank 


Reg. (N. Y.). 


Goodrich & Clarkson, for appellee, cited Rev. Civ. Stats., arts. 
2332, 2834, 3210; Lubbock wv. Vince, 5 Tex., 415; Flanagan v. Pear- 
son, 42 Tex., 1; Anderson v. Anderson, 38 Am. Rep., 797; Wade v. 
Clark, 35 Am. Rep., 262. In Miller v. Clements, 54 Tex., 351, judg- 
ment was rendered after date of discharge. 
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Witur, Curer Justice.— We will consider only one of the grounds 
upon which the injunction was sued out and perpetuated: the fact 
that appellee had been discharged in bankruptcy after the date of 
the rendition of the judgment which was enjoined. It is true that 
the bankruptcy proceedings were commenced before this judgment 
was obtained, and that no steps had been taken to stay proceedings 
in the cause wherein it was rendered. The debt sued on was prov- 
able in bankruptcy, and the creditor was forbidden to prosecute it 
to final judgment until the question of the debtor’s discharge should 
be determined. R.S. U.S., sec. 5106. If the suit could proceed 
to judgment it was only for the purpose of ascertaining the amount 
due, which amount might be proved in bankruptcy. Id. 

If the debtor was discharged before judgment, it was his duty to 
plead such discharge in ler of the action, and failing to do so, it 
could not avail him i in any other proceeding asa protection against 
the demand. Miller v. Clements, 54 Tex., 351; Coffee v. Ball, 49 
Tex., 16. But having been discharged after judgment, his appropri- 
ate remedy was the one he pursued, viz., by injunction to stay 
further proceedings upon the judgment. In such case it is not im- 
proper for the court to inquire into the nature of the demand upon 
which the judgment was obtained, in order to ascertain whether or 
not it was provable in bankruptcy and released by the discharge. 
Flanagan v. Pearson, 42 Tex., 1; Wade v. Clark, 35 Am. R., 262; 
Anderson v. Anderson, 38 Am. R., 797. 

There is some conflict of authority as to whether, in such cases, 
the original debt or the judgment should be proved in bankruptcy. See 
Bump, Bankruptcy, p. 508, for the decisions pro and con. Some courts, 
too, have held that neither the debt nor the judgment were prov- 
able in bankruptcy, and hence were not discharged by it. Bradford 
v. Rice, 102 Mass., 472, and other cases cited in Bump’s jankruptey, 
p- 508. But the great weight of authority is to the contrary, and 
such is the effect of the ruling of our own court in Flanagan v. 
Pearson, 42 Tex., 1. 

The debt or judgment being provable, it matters not whether it 
was actually proved or not, as it was scheduled by the bankrupt 
amongst the claims for which he was liable. The law provides 
that the discharge shall release all debts which were or might 
have been proved against the estate in bankruptcy. R.S. U.S., 
sec. 5119. 

There is nothing in the point made that the injunction was not 
applied for within one year after the date of the judgment. This is 
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not required where the injunction is sought on account of some de- 
fense arising subsequent to its rendition, which was the case here. 
R. S., art. 2875. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED, 
[Opinion delivered May 25, 1883.] 





J. Catvert v. Wo. Ramsey. 


(Case No. 4272.) 





1. Pre-eEmMpror — Action — Patent.— Suit may be maintained against a surveyor, 
to compel a survey, by one claiming pre-emption rights against a patentee who 
also claimed as a pre-emptor, but whose patent was procured by false affidavits as 

( : to his settlement and occupancy. The issuance of the patent was a ministerial 

act, and, if done without authority of law, the patent is invalid as against one 

claiming a pre-existing equity. 





Apprat from Jack. Tried below before the Hon. A. J. Hood. 
Calvert sued defendants in error, February 6, 1880, claiming that 
he pre-empted one hundred and sixty acres of land in Jack county 
in 1878, by settling upon it as the head of a family; that the land 
was then vacant unappropriated public domain; and that he had 
twice made formal demand of the surveyor to survey the same for 
him, once in 1878, and once in 1879, but that the surveyor refused 
to survey the same; that he had since his settlement continuously 
occupied the land and improved and cultivated the same. That 
after his settlement, Ramsey, as administrator of Howell Walker, 
deceased, fraudulently and by false and irregular affidavits procured 
a patent to issue to the heirs of Walker for the land, and that the 
patent was invalid, ete. Walker’s widow and children were assert- 
ing a claim to the land, etc. He sued to remove cloud and to com- 
pela survey. The other allegations are sufficiently stated in the 
opinion. 

To this the defendants in error specially excepted: 1st. Because 
it did not appear that plaintiff in error had taken the necessary steps 
to secure a survey. 2d. Because the surveyor was not authorized to 
survey the land. 3d. To certain portions of the petition as imperti- 
nent and irrelevant. 

These exceptions were sustained by the court; the plaintiff in 
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error declined to amend, whereupon, the court renclered judgment 
dismissing the case. 

The errors assigned presented the proposition thine the court erred 
in these rulings, ete. 


J. A. Roach, for appellant, cited 25 Tex. Sup., 408; 28 Tex., 429, 
452; 22 Tex., 77; 9 Tex., 598; 26 Tex., 43, 298; 17 Tex., 50. 


No briefs for appellees on file. 


Warrs, J. Com. App.— Under the pre-emption laws of this state, 
actual occupancy and cultivation of the land for three years has 
always been a condition precedent to securing title as a pre-emptor. 
If, after a settlement has been made upon public land, and before the 
three years’ cccupancy and cultivation has concurred, the settler 
voluntarily abandons the land, he thereby forfeits all pre-emption 
privileges, and the land becomes subject to settlement, location and 
survey, as other unappropriated public domain. Gambrell v. Steele, 
55 Tex., 585; Bledsoe vw. Cains, 10 Tex., 455. 

A temporary absence on business or otherwise will not work a 
forfeiture of the settler’s rights as such, provided the circumstances 
do not evidence an intention of a permanent abandonment. 

From the allegations in the petition it appears that Walker and 
his wife were separated as early as 1870; that he left her in East- 
land county that year, and went to Jack county; he settled upon 
the land in controversy in February, 1873, as a pre-emptor, and 
lived upon the land until September, 1873, when he died; from 
thence until October 30, 18758, the land was unoccupied; during that 
time defendants in error, nor either’ nor any of them, occupied the 
land, or took any steps to secure title to the same; that at that 
time the land was vacant, unappropriated public domain, and sub- 
ject to settlement, location and survey; and that he then, as the 
head of a family, moved upon and occupied the same as a pre- 
emptor, and had since that time continued to occupy and cultivate 
the land. It also appears from the petition, that, subsequent to 
plaintiff in error’s settlement upon the land, Rameey, as the ad- 
ministrator of Walker, had falsely and fraudulently made affidavit 
as to Walker’s settlement upon the land, etc., and in the same way 
secured supporting affidavits of two persons, and fraudulently pro- 
cured the issuance of a patent to Walker’s heirs for the land. The 
demurrer admitted the truth of these allegations, and of their suf- 
ficiency to entitle plaintiff in error to relief we have no doubt 
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whatever. Taking these allegations as true, certainly the Walker 
settlement had been abandoned, and the land had become a part of 
the unappropriated public domain long before plaintiff in error 
made his settlement upon it in 1878. 

In Burleson v. Durham, 46 Tex., 159, which is a similar case to 
the one under consideration, the court said: “The general policy 
of the republic and the state has been to encourage emigration, and 
the settlement of the public domain, by giving a preference to the 
actual settler seeking to make of it a home. But it is not believed 
that it has been the policy to encourage, by special privileges, the 
mere temporary occupation or use of the public land, etc., ete., ete. 
In all the enactments from 1853 down to 1871, the pre-emptionist is 
required to show that he resided upon and cultivated the land for 
three years.” 

It is fully settled by frequent adjudications that here the issuance 
of a patent is a ministerial act, which if issued without authority of 
law is invalid. Commissioner v. Smith, 5 Tex., 471; Todd v. Fisher, 
26 Tex., 239; Sherwood v. Fleming, 25 Tex. Sup., 408. 

From the allegations in the petition it appears that Calvert had 
such an equitable interest in the land, at the time the patent issued, 


that would enable him to impeach it on account of the alleged 
invalidity. 

We conclude that the court erred in sustaining the exceptions to 
plaintiff in error’s petition and in dismissing the case. lor which 
error the judgment ought to be reversed and the cause remanded. 
As to plaintiff in error’s rights as against the surveyor, we refer to 
Miller & Burnett v. Hays, 42 Tex., 486. 


RevVERSED AND REMANDED. 
[Opinion approved May 29, 1883.] 





Frank Armstrrone v. Cora L. Bran. 
(Case No. 4913.) 


1. PLreapine — Partres.— The filing of a paper in a cause, designated therein as an 
‘*amended petition,’’ wherein one not before a party to the cause seeks to make 
himself a plaintiff in lieu of the original plaintiff, is an irregularity though filed 
with leave of the court, and no judgment can be rendered thereon until after serv- 
ice thereof upon the defendant as in an original suit. The fact that defendant 
has not been cited to appear and answer the petition of such a party affords no 
ground for exception to the petition, though a plea to the jurisdiction of the 
person for want of service should be sustained. 
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. Same.— If, however, after attempting to except to such petition because there was 
no service thereof, the defendant answers in full to the merits, he will be regarded 
as having waived the irregularity of the proceeding. 

. Same.— The rights of a party thus permitted to be made a party plaintiff were 
neither enlarged or restricted by any proceedings had formerly between the origi- 
nal parties to the cause. 

. STATEMENT OF FACTS.— Former decisions to the effect that a statement of facts 
filed more than ten days after the adjournment of the term, when no order was 
entered upon the minutes of the court in term time permitting it, adhered to. 


Error from Bosque. Tried below before the Hon. Jo Abbott. 

The original petition in trespass to try title was filed April 10, 
1882, by A. H. Bean. On the 29th of January, 1883, the real owner 
of the land, Cora L. Bean, who claimed under conveyance from 
A. H. Bean, made in 1865, appeared and filed what she termed a 
“ first amended original petition in lieu of the original petition herein 
filed April 10, 1882.” This petition, except the substitution of the 
name of Cora L. Bean, contained the same averments found in the 
original petition. On the 2d of February, 1883, the defendant ex- 
cepted to the petition of Cora L. Bean, for various reasons, among 
others that he had not been served, and because, up to the filing of 
that petition, defendant “had a valid defense of a subsisting and 
ralid outstanding title in Cora L. Bean,” and that her appearance 
deprived him of it. Following defendant’s exceptions, the plea of 
not guilty was entered, the defense of limitation set up, and valuable 
improvements, made in good faith, suggested. Judgment for plaint- 
iff, after A. H. Bean was dismissed, being taxed with costs. 


J. L. Scott, for plaintiff in error, cited Revised Statutes, arts. 1316, 
1317; Rule 60a, and other authorities on propositions not noticed, 
arising on the statement of facts improperly filed. 


Fielder & Jenkins and J. Maxy, for defendant in error. 


Stayton, Associate Justice.— The filing of what was called an 
amended petition by Cora L. Bean, in a suit filed by A. H. Bean, 
was an irregularity, and could have no other effect than an original 
petition; and had the defendant not answered to her petition, 
which was filed with leave of the court, it is trae that no judgment 
could have been rendered against him in the cause, without service 
upon him. 

The plaintiff in error excepted to the petition of Cora L. Bean 
for the reason that there was no service upon him; but at the same 
time he answered in full, and not in limine. 











Armstrone v. Bran. [Austin Term, 





$$ arrns, 


Opinion of the court. 





That he had not been cited to defend the action of Cora L. Bean 
gave no ground for exception to her petition, and if he did not 
desire to answer until he was cited, he was under no obligation to 
do so, and a judgment taken against him by default would have 
been erroneous. 

If he had filed pleas, going to the question of jurisdiction over 
his person for want of service upon him, they should have been sus- 
tained; but this was not done. No postponement of the cause to 
enable him to prepare for trial was asked; nor were the exceptions 
filed by the defendant called to the attention of the court. 

Under such state of facts, the piaintiff in error must be held to 
have waived any irregularities in making Cora L. Bean the plaintiff 
in the cause. 

A. H. Bean seems to have no further prosecuted any claim to 
the land, and against him the plaintiff in error had judgment for all* 
costs up to the time that Cora L. Bean was permitted by the court 
to become practically the sole plaintiff, and this would seem to be 
all to which he was entitled in this respect. Had A. H. Bean dis- 
missed his suit, which he seems practically to have done, the plaintiff 
in error, as against him, could have recovered no more. 

The suit, as between the plaintiff in error and Cora L. Bean, 
dates from the time of filing of her petition, and her rights were 
neither enlarged nor restricted by anything which had occurred prior 
to that time in a suit between other persons. Her title would have 
been a good defense, as a superior outstanding title against A. H. 
Bean, but judgment against A. H. Bean, under that de ‘fense, would 
not have been of any “benefit whatever against Cora L. Bean; the 
assertion of such title in Cora L., by the plaintiff in error, in a suit 
in which she was in any way a party, would have been inconsistent 
with the title in himself, and fatal to his claim. Whatever rights 
the plaintiff in error had against Cora L. Bean up to the time , she 
filed her petition, he was at liberty to assert. 

The court, at the term at which the cause was tried, adjourned on 
the 16th February, 1883, and no leave seems to have been entered 
upon the minutes giving the parties ten days within which to file a 
statement of facts after the adjournment; yet we find in the tran- 
script what purports to be a statement of facts, which was filed on 
the 20th February, 1883. 

Such being the case, this paper cannot be considered as _ properly 
a part of the transcript; hence none of the assignments of error re- 
lating to the admission and rejection of evidence, or to the giving or 
refusing to give instructions, or to the overruling of the motion for 
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a new trial, which was based upon the insufficiency of the evidence 
to sustain the verdict, and upon the error of the court in giving and 
refusing instructions, can be considered. 

The same is true of the assignment of error which relates to the 
introduction of deeds, which it is claimed were not properly de- 
scribed in the abstract of titles filed. 

We deem it proper to say, that, if the paper purporting to be a 
statement of facts could be considered, it would not probably change 
the result. 

There being no error apparent upon the record requiring a re- 
versal of the judgment, it is affirmed. 

AFFIRMED. 


(Opinion delivered May 20, 1883.] 





Burxerr & Murpuy v. M. D. Scarsoroven. 
(Case No. 4849.) 


1. CoLLATERAL PROCEEDING.— Following previous decisions, the doctrine announced, 
that the action of a legally constituted board of land commissioners in 1838, decid- 
ing who were the heirs of a deceased party, who had been entitled under the law 
to land, and issuing to them a headright certificate, is conclusive of their right to 
it, on a collateral inquiry, whether the decision of the board was right or not. The 
security of property and the repose of society demand the consistent maintenance 
of the principle. 

. Same.— The issuance of a patent, based on such certificate, to those designated 
therein as heirs of the party entitled, must in like manner be held conclusive 
of the question of their heirship. 

. Same — Patent.— Such a patent, when issued, inured to the benefit of him to 
whom the original certificate and the land on which it was located were conveyed 
by the ancestor. 

. Copies.— A transfer of a land certificate, upon which was based the delivery of a 
patent to the land by the commissioner of the general land office, when found in 
the land office is an archive, and a certified copy thereof from that office is admis- 
sible in evidence. 

. ACKNOWLEDGMENT OF DEED BY MARRIED WOMAN.— See statement of case for 
an acknowledgment of a deed by a married woman in 1858 held insufficient. 


Error from Milam. Tried below before the Hon. W. E. Collard. 
Suit against appellants, averring that plaintiff was seized on 21st 
June, 1881, of three hundred acres of land, a part of the one-third 
league patented to heirs of Mariana Moro, Jr., in Milam county, 
Texas; that defendants entered on the land and removed therefrom 
four hundred and thirty-two cords of wood belonging to plaintiff, of 
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the value of $1,000, for which, as well as $500 vindictive damages, 
he prayed judgment. 

Defendants answer by plea of not guilty and general denial; deny- 
ing that the cord-wood ever belonged to piaintiff; that if he ever 
purchased the land from which it was cut, that at the time of his 
purchase the wood was a chattel severed from the realty, made by 
the labor and skill of defendants under a claim of ownership of the 
land and trees into manufactured timber, and did not pass by deed 
of purchase to plaintiff; that defendants were in possession under a 
regular chain of title from the sovereignty of the soil; that plaint- 
iff was a trespasser, and charged damages by way of rents and cut- 
ting timber, etc., by plaintiff, and prayed for plaintiff's pretended 
title to be removed as a cloud on defendants’ title, and for their writ 
of possession, etc.; that if plaintiff was entitled to recover at all, he 
could only recover the value of the wood standing in the tree, and 
not in its manufactured state, ete. To this cross-bill plaintiff filed 
plea of not guilty. November 13, 1882, the case was submitted to the 
court upon both the law and the facts. The court adjudged that 
the demurrer of defendants to plaintiffs bill be overruled, and that 
the plaintiff recover of the defendants the value of the four hundred 
and thirty-two cords of wood in the tree, to wit, at twenty cents 
per cord, equaling the sum of $86.40, and that defendants take 
nothing by their cross-bill of trespass to try title to the land, and 
that the piaintiff Scarborough recover all costs of suit. Both par- 
ties filed motions for a new trial, and notice of appeal by each party. 

The court found as a fact that the certificate for one-third league 
issued to the heirs of M. Moro, Jr., 29th March, 1839, and that the 
board of land commissioners who issued the certificate found as a 
fact that Mariana Moro, Sr., and his wife Maria Trinidad Moro, 
were his heirs. Also that Moro, Sr., and his wife, by deed of con- 
firmation, November 12, 1849, conveyed the land located by the cer- 
tificate to Chevalier. That Charles Chevalier paid the land office 
fees. 

The recitals in the land certificate were: “ This is to certify that 
Mariana Moro, Sr., and Mariana Trinidad Moro, heirs of Mariana 
Moro, Jr., have appeared before the board of land commissioners 
for the county of Nacogdoches, and proved,” etc., certified copy of | 
survey of land in Milam county by virtue of this certificate survey, 
made for Mariana Mora, of eight and one-third labors of land (same 
land described in patent), “it being the quantity of land which he 
is entitled to by virtue of certificate No. 485, issued, etc., surveyed 
December 21, 1839.” 
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A deed was offered from Carmalita Chevano and Jose Chevano, 
her husband, dated in 1858, to which was a certificate of the officer 
that the parties “ acknowledged to me that they executed the same, 
and said Carmalita Chevano, in private examination, separate and 
apart from her said husband, acknowledged that she executed the 
same freely, and without any fear or compulsion of ber said husband; 
the parties before signing declared that they could not write their 
names, made their mark, etc. In testimony whereof,” ete. 


T. T. Gammage, for plaintiff in error, cited Stone v. Brown, 54 
Tex., 334, and cases therein cited; Sewell v. Lawrence, Austin term, 
1882; Texas Law Reporter, vol. 1, No. 5, p. 410; Baker v. Coe, 20 
Tex., 435; Howard v. Colquhoun, 28 Tex., 134. 

On conclusiveness of recitals in certificate after lapse of time, 
Watrous v. McGrew, 16 Tex., 506; Stroud v. Springfield, 28 Tex., 
649; Leland v. Wilson, 34 Tex., 90, 91. 


N. P. Garrett and Ilefly & Wallace, for defendants in error, cited 
Pasch. Dig., art. 4140; Mason v. McLaughlin, 16 Tex., 28; 1 Greenl. 
on Ev., 21, 23, 570; 2 Greenl., § 626; 2 McCord (S. C.), 226; 7 Cow., 


95; 5 Johns., 348; 6 Johns., 168; 2 Kent’s Com., 362, 263; 49 Miss., 
237, 247. 


West, Associate Justice.— The action of the board of land com- 
missioners on the 29th day of March, 1838, deciding that Mariana 
Moro, Sr., and his wife were the heirs of Mariana Moro, Jr., and in 
issuing to them the headright third of a league certificate in ques- 
tion as such heirs, is conclusive of their right to it in this proceed- 
ing, whether sueh judgment was correct or not. 

Many previous decisions of this court have been to the effect that 
after the very great lapse of time that has transpired since these 
early transactions took place, the action of these special tribunals 
is no longer open to inquiry in ordinary suits between individuals 
in which such questions may arise collaterally. The security of 
property and the repose of society demand the consistent mainte- 
nance of this principle. If it were departed from, no man could 
rely upon any ancient title. Age and acquiescence, instead of giv- 
ing strength and confidence to a title, would weaken it. The law, 
in its principles and practice, is eminently conservative. Rights 
that rest upon the past adjudications of early tribunals and officials 
must be upheld and respected. Hardiman v. Herbert, 11 Tex., 661. 

In Styles ». Gray, 10 Tex., 506, it was said: “ Where it is con- 
sidered that the evidence of her (the applicant) having the requisite 
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qualifications to receive a headright had been subjected to the judg- 
ment and approval of the board of land commissioners of the 
county and had by them been approved, and again examined and 
approved by the traveling board, and finally approved by the 
commissioner of the general land office, who, if he had any doubts, 
was required by the statute to take the opinion of the attorney- 
general, surely it is time that this subject should be put at rest.” 
These views have again and again been indorsed, emphasized and 
illustrated by repeated decisions of this court. 

In Johnston v. Smith, 21 Tex., 728, it is said: “ The commissioner 
who issued the grant was the exclusive judge of the merits and qual- 
ifications of the applicant. It was for him to determine whether he 
possessed the qualifications requisite to entitle him to the bounty of 
the government, and it is well settled that his decision upon that 
subject is final, and will not be revised by this court. The issue of 
the grant precludes inquiry upon that subject. 15 Tex., 590; 11 
Tex., 708, 717. Thus in Styles ». Gray, 10 Tex., 503, wiere it was 
proposed to impeach the grant because the grantee “ was never a 
married woman, a widow or the head of a family,” this court held 
that the evidence was rightly refused. Babb v. Carroll, 21 Tex., 
767; Bowmer v. Hicks, 22 Tex., 155; Bradshaw v. Smith, 53 Tex., 
474; Todd v. Fisher, 26 Tex., 243; Lindsay v. Jaffray, 55 Tex., 631; 
Howard v. Colquhoun, 28 Tex., 134; Palmer v. Curtner, 55 Tex., 
67; Walters v. Jewett, 28 Tex., 201; Hanrick v. Jackson, 55 Tex., 
32; McPhail v. Burris, 42 Tex., 145. 

The patent which issued was based on this certificate, and the 
heirs of Mariana Moro, Jr., referred to in it, must be taken to be 
the persons who are decided to be such heirs by the issuance of the 
certificate to them upon which the patent is founded, and without 
which it could have no existence. 

The patent, when issued, inured to the benefit of Chas. Cheva- 
lier, to whom the certificate and the land located and surveyed by 
virtue of it had been long before conveyed by Mariana Moro, Sr., 
and his wife. Upon its issuance the legal title passed to Chevalier 
and his heirs. Merriweather v. Kennard, 41 Tex., 282; Pasch. Dig., 
art. 4288 (a) and note 978 (a) and authorities there referred to. 

The appellees show a chain of title from the heirs of Chevalier 
to themselves. The certified copy of the transfer from Mariana 
Moro, Sr., and his wife to Chevalier, acting upon which the patent 
was delivered to Chevalier or his agent, was an archive of the gen- 
eral land office, and a certified copy from that office was admissible 
in evidence. R. S., arts. 57, 3808. 
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It thus appearing that the plaintiffs in error have the superior 
title to the land, it would be proper to reverse the judgment, and 
here render a judgment in their favor. As, however, it is possible 
that upon another trial the defendant in error may be able, either 
by proof of possession or in some other manner, to show a stronger 
and better right to the land in suit than he has yet done, the case 
will be reversed to give him an opportunity to do so. 

In the view we have taken of the case, it becomes unnecessary to 
pass upon the right of the defendant in error to damages resulting 
from the removal of the four hundred and thirty-two cords of 
wood that were cut down and corded on the land before he pur- 
chased from H. L. Moffitt. 

It may be proper to say that if his deed from Moffitt, which is not 
set out in the record, is only 4 an ordinary warranty deed for the land, 
it would seem that the timber that has already been severed from 
the soil and manufactured into cord-wood, before its purchase by 
defendant in error, would not pass to him by such a deed as a 
part of the realty. On this point, however, it is not necessary now 
to decide. 

The deed from Carmelita Chevano and her husband, Jose Chevano, 
is defective in not showing that the instrument was sufficiently ex- 
plained to the wife by the officer taking the acknowledgment. 
Nor was she asked whether she desired to retract the deed. There 
are also other defects in the acknowledgment. It was properly 
excluded. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 
[Opinion delivered May 29, 18383.] 





Lizziz Locker ET AL. v. Jonn S. MILuer. 
(Case No. 4928.) 


1. Court ruLEs.— The rule announced, that the same caption prescribed in district 
court rule 87 (47 Tex., 632), for a transcript of a record on appeal or error, will be 
required in all cases where an affirmance is sought without reference to the merits. 
All the requirements of rules $6 and 94, prescribing the manner in which a tran- 
script shall be written, fastened, sealed and indorsed, must be strictly observed in 
reference to certificates for affirmance. 


From Navarro county. Tried below before the Hon. L. D. 
Bradley. 
On motion to affirm without reference to the merits, 
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‘ Wouter, Carer Justice.— The certificate upon which the affirm- 
ance is asked seems to comply with the requisites of the law in all 
respects except in this: that the caption does not state the date of 
the final adjournment of the term of the court at which the judg- 
ment sought to be affirmed was rendered. This fact, however, 
appears in the clerk’s certificate at the end of the record, and as this 
gives us the information necessary in order to determine whether or 
not the appeal bond was filed within twenty days after the close of 
the term, the certificate in this case will not be held insufficient for 
want of the proper caption. 

- As arule of practice for the future guidance of the legal profes- 
sion, we will state that hereafter the same caption as is prescribed 
by district court rule 87 (49 Tex., 632), for a transcript of a record 
on appeal or writ of error, wiil be required in cases for allirmance 
without reference to the merits. And also thet all the requirements 
of rules 86 and 94 (47 Tex., 632, 633), as to tha manner in which a 
transcript shall be written, fastened togethe*, sealed and indorsed, 
must also be strictly followed in reference to certificates for affirm- 
ance. The reasons which led to the adoption of these rules apply as 
forcibly to certificates of this character as to transcripts; and this 
court has invariably enforced them, and dismissed certificates for 
want of a strict compliance with all their requirements. As the 
opinions given in such cases were oral, they may not have been made 
known to the profession generally, and hence the number of certifi- 
cates which have come up to the present term lacking in some one 
or other of the essentials prescribed by the above rules. As our rul- 
ing in those matters is now put in writing, there can be no excuse 
in the future for a recurrence of such errors. 

The motion in the present case is granted, and the judgment 
affirmed without reference to the merits. 


een ee ey BT nee 


AFFIRMED. 


[Opinion delivered May 29, 1883.] 





J. W. Carson et AL. v. Luctnpa Datrton. 
(Case No. 3598.) 


1. SERVICE OF CITATION.— One or'ginal citation, proper in form, commanding that 
two who were defendants be summoned to appear and answer the p-tition, was 
issued. Two copies were made out, and one of the copies, with a certified copy of 
the petition, was served upon each defendant. Held, though the usual practice is 
to issue citation to each of several defendants to-answer the petition exhibited 
against him and his co-defendants, the service was sufficient. 

2. JuDICIAL KNOWLEDGE.— The court will take judicial cognizance of the fact that 
a town in Texas is situated ina county of which it is the county seat. 
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Aprprat from Palo Pinto. Tried below before the Hon. J. .R. 
Fleming. ; 

Appellee, administratrix of the estate of M. L. Dalton, brough 
this suit against appellants, as partners under the firm name of Car- 
son & Lewis, upon a promissory note as follows: 

“89 860, gold. Pato Pinto, Texas, March 20, 1876. 

“One day after date we promise to pay to Lucinda Dalton, ad- 
ministratrix of the estate of M. L. Dalton, deceased, or bearer, at 
Palo Pinto, Texas, the sum of two thousand eight hundred and 
sixty dollars in gold, for value received of her, with interest at the 
rate of ten per cent. per annum from date. : 

(Signed) “Oarson & Lewis.” 

The suit was brought in the district court of Paio Pinto county, 
and the petition showed that the defendants were resident. citizens 
of Parker county. But one citation was issued, directed “to the 
sheriff or any constab’e of Parker county,” commanding that both 
defendants be summoned to appear and answer the petition, ete. 
The defendants moved to quash citation and service, which was over- 
ruled by the court. 

The assignments of errors were as follows: 1st. Overruling mo- 
tion to quash the citation and service thereon. 2d. Overruling .the 
exceptions to the petition—the petition and exhibits showing that 
the court had no jurisdiction of the persons of defendants. 3d. Sus- 
taining exceptions to the answer. 4th. Overruling the motion for 
new trial. 5th. Rendering judgment against defendants. 


Watts, Lanham & Poach, for appellants, cited Carroll v. Peck, 31 
Tex., 650; Whitlock v. Castro, 22 Tex., 113; Cook v. Crawford, 4 
Tex., 422. 


J. P. Haynes, for appellee, cited Anderson v. Brown, 16 Tex., 
554; Dewees v. Lockhart, 1 Tex., 535; Epperson v. Young, 8 Tex., 
135. 


Detany, J. Com. Apr. — The first assignment of error, which 
raises an objection to the citation, cannot be maintained. . 

When there are several defendants, the statute requires that a 
citation shall issue to each defendant. Pasch. Dig., art. 1430. The 
usual practice is that the citation issued to each one shall direct him 
to appear at the proper time and place, to answer the petition of 
the plaintiff exhibited against him and his co-defendants, naming 
them. This citation, with the copy of the petition, informs him of 
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everything which may be necessary to his defense, viz.: The nature 
of the suit, the time and place of trial, the name of the plaintiff, 
and the names of his co-defendants. In the present case a citation 
was issued, directing the sheriff to summon both defendants, giving 
the name of the plaintiff, the time, place, ete. Two copies were 
made out, and one of the copies, with a certified copy of the peti- 
tion, was served upon each defendant. This, we think, was suf- 
ficient. 

The second assignment is that the court erred in overruling the 
exceptious to the petition. The suit was upon a note payable at 
“Palo Pinto, Texas.” The suit was brought in Palo Pinto county. 
The petition alleged that the defendants were residents of Parker 
county. There was no averment that the “Palo Pinto, Texas,” 
where the note was made payable, was in Palo Pinto county. This 
question was raised by exception, the defendants insisting that the 
petition did not show upon its face that the court had jurisdiction. 
In 1 Greenl. Ev., sec. 6, it is said that courts will take notice “of the 
local divisions of their country, as into states, provinces, counties, 
cities, towns, local parishes, or the like, so far as political govern- 
ment is concerned or affected, and of the relative positions of such 
local divisions.” In note 7 to the same section, he says that courts 
will not take notice that particular places are or are not in par- 
ticular counties; and it was so held in Boston v. The State, 5 Ct. 
App., 385, the particular place not being the county seat. But we 
think the court will take notice that a particular town, which is the 
county seat of a county, is in that county. See Long v. The State, 
1 Ct. App., 709. It is hardly necessary to notice the remaining as- 
signments. 

The judgment should be affirmed. 

AFFIRMED. 

[Opinion approved May 22, 1883.] 





Witt Hveserrt v. J. C. Granpy. 
(Case No. 4801.) 


1, Promissory noTr.—A suit was brought on the following instrument, and to en- 
forcé a vendor's lien on land for the payment of money, which it was claimed that 
the instrument was evidence of a promise to pay, viz.: 

** $400, On or before the first day of January next, 1877, I promise to pay to J. C. 
Grady or order, for value received, with twelve per cent. interest per annum from 
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date till paid. This note is given for part of the purchase money on a tract of 
land purchased by me of J. C. Grady and wife. October, 11th day, 1876. 
(Signed) “Witt Husert.” 
Held, (1) The instrument, though not drawn as promissory notes usually are, 
evidences a clear and explicit promise to pay J. C. Grady or order $400, ata 
named date. 
(2) This instrument distinguished from those in which the marginal statement 
in figures is not inserted in a blank left therefor in the body of the note. 

2. OUTSTANDING TITLE.— In a suit for purchase money of land and to enforce a 
vendor's lien, if the contract of purchase be not executory, but executed by delivery 
of a deed, the purchaser going into possession, if he seeks to avoid piyment on 
the ground of a superior outstanding title, he can only do so by clearly establish- 
ing its existence. Especially is this trae when the vendor shows a title prima 
Sacie good, resulting from possession under a recorded deed for five years. 

3. Titre — Limrration.—It seems that title acquired by limitation, if clearly 
shown, will be sufficient evidence of right in a vendor to conevy, in a suit by him 
against the vendee for the purchase money, even under an executory contract, at 
least when the vendee has gone into possession and has not been disturbed by ad- 
verse suit; citing 55 Ala., 622. 


Aprrat from Brown. Tried below before the Hon. W. A. 
Blackburn. 
The opinion states the case. 


Scott & Jenkins, for appellant, on the absence of promise in the 
instrument, cited Jennings v. Moss, 4 Tex.,452; Gray v. Osborn, 24 
Tex., 158; Thompson v. Eanes, 32 Tex., 194; Morrison v. Keese, 25 
Tex. Sup., 155; Petty v. Fleishel & Smith, 31 Tex., 169; Norwich 
Bank v. Hyde, 13 Conn., 279; Wexel v. Cameron, 31 Tex., 617; 
Daniel on Neg. Inst., vol. 1, $$ 28,86; Mims v. Mitchell, 1 Tex., 443; 
Coles v. Kelsey, 2 Tex., 541; Hall v. Jackson, 3 Tex., 309; Rose- 
borough v. Gorman, 6 Tex., 314; Paul v. Perez, 7 Tex., 345; Burnett 
wv. Henderson, 21 Tex., 590. 

On superior outstanding title, they cited Gober v. Hart, 36 Tex., 
140; Jones v. Taylor, 7 Tex., 240; Moreland v. Atchison, 19 Tex., 
304; Cooper v. Singleton, 19 Tex., 260; Taul v. Bradford, 20 
Tex., 261; Hurt v. McReynolds, 20 Tex., 595; Littlefield v. Tinsley, 
22 Tex., 259; Littlefield ». Tinsley, 26 Tex., 353; Garrison v. King’s 
Adm’r, 35 Tex., 184; House v. Kendall, 55 Tex., 40; Martin 2. 
Snowden, 18 Gratt., 100; Blackwell on Tax Titles, § 414, p. 652. 


G. G. Goodwin, for appellee, cited Story on Prom. Notes, p. 23, 
sec. 21; Chitty on Bills (9th Am. ed.), ch. 5, sec. 4, p. 170. 


Srayron, Assocrate Jusrice.— This suit was brought by the appel- 
lee to recover upon the following instrument: 

“$400. On or before the first day of January next, 1877, 1 prom- 
ise to pay to J. C. Grady or order, for value received, with twelve 
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per cent. interest per annum from date until paid. This note is given 
for part of the purchase money on a tract of land purchased by me 
of J. C. Grady and wife. October, 11th day, 1876. 

“Witt Huserr.” 

And to foreciose an alleged vendor’s lien on ninety acres of land 
out of the A. Winter survey of six bundred and forty acres in Brown 
county. 

The instrument was set out in the petition and alleged to be a 
promissory note. When offered in evidence it was objected to, 
upon the ground that it was not as alleged a promissory note, and 
for the further reason that it did not evidence a promise to pay 
any sum of money, nor create any liability upon the part of the ap- 
pellant. 

The instrument is not drawn as promissory notes are usually 
drawn, in that the statement of the sum to be paid precedes the 
promise to pay and in that, the sum to which the promise relates is 
expressed in figures; but the instrument evidences a clear and ex- 
plicit promise to pay to J. C. Grady, or order, four hundred dollars, 
at a named date. 

This is not a case in which there isa marginal statement in fig- 
ures, with a blank in the body of the note where the sum to which 
the promise is intended to apply was intended to be inserted, 
though the intention of the maker, as to the sum which he prom- 
ises to pay, is left uncertain or rather wholly omitted. The in- 
tention of the maker is clear from the instrument itself, and the 
court did not err in so holding and in admitting it in evidence. 

The instrument was executed to secure the purchase money for 
ninety acres of land sold by Grady to Hubert at the time it was 
executed. At the time of the sale, Grady and A. and D. Cheat- 
ham claimed as tenants in common three hundred and twenty acres, 
of which the ninety acres sold” was a part, out of a survey of six 
hundred and forty acres patented to heirs of A. Winter in 1861. 
It was set up in defense of the action that the two Cheathams were, 
by agreement between the appellant and appellee, to join the appel- 
lee in the execution of the deed to the land agreed to be conveyed; 
that they had never joined the appellee in the execution and ac- 
knowledgment of such a deed as was to be executed; amd that on 
this account there was a defect of title and tonsequent failure of 
consideration. 

It appears that a deed for the land was executed and properly 
acknowledged by Grady and wife, and that it was also signed by 
the Cheathams, but was not by them acknowledged. 

There is some conflict of evidence as to whether that deed was: 


‘ 
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ever delivered to the appellee, and the weight of the testimony per- 
haps shows that it was delivered, and left with the clerk of the 
county court that he might take the acknowledgment of the Cheat- 
hams and record it. The Cheathams seem to have had no objection 
to acknowledging the deed. 

Subsequent to the time of making the deed the Cheathams exe- 
cuted a deed to the appellee for the ninety acres of land, and upon 
the averments of the appellant that the deed had been destroyed by 
fire, which did not show when or where destroved, the appellee 
tendered to the appellant another deed duly executed by himself and 
wife, with clause of general warranty. The deed to the appellee 
from the Cheathams enabled him to make title to the appellant as 
fully as they could have done before that was done. The effect of 
the deed from the Cheathams was simply to release to the appellee 
their interest in the common property; practically to effect a par- 
tition. 

The appellant also set up as defense a failure of title in the ap- 
pellee and the Cheathams, in that he alleged the land belonged to 
N. B. Yard. It appears that in 1852, in the course of the adminis- 
tration of the estate of A. Winter, the land certificate upon which 
the land was granted was sold, and that through several transfers of 
the certificate, or of the land located thereby, the same vested in N. 
B. Yard; but there is no evidence outside of the conveyance to 
Briggs and Yard, and the partition of this and other land between 
the estate of Briggs and Yard, that he has ever asserted any title to 
it, and even in that partition the title of Briggs and Yard to this 
tract of land is declared to be defective. 

The appellee and the Cheathams bought the land in 1873 from one 
Guynn, and in 1874 the deed made to them was duly registered. 
The appellee occupied the land continuously from sometime in 1873, 
paying the taxes due thereon, until he sold to the appellant, who at 
once took possession of it, and has continuously occupied it since 
that time, paying all taxes due thereon. 

If the first deed was delivered the contract was executed, and it 
would be in¢umbent upon the appellant to show clearly an outstand- 
ing superior title to enable him to avoid the payment af the pur- 
chase money. This the proof does not sufficiently show. 

If, as claimesl by the appellant, the contract between him and the 
appellee was never executed, then the land has been held under the 
deed to the appellee and the Cheathams, with all the attendant facts 
necessary to perfect the title by five years’ limitation. 

This makes at least prima facie title in the appellee, and to avoid 
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the payment of the purchase money, when possession has been taken 
and held undisturbed by the appellant for over six years, and by 
him and the appellee for more than nine years, it would seem that 
it would be incumbent upon him to show that some other person hag 
a superior title. 

Appellant received the possession of the land from the appellee, 


‘and has appropriated the use of the land to himself, but he makeg 


no offer to account for the value of such use. 

The patent to the land issued to the heirs of A. Winter in 1861, 
and though more than twenty years have elapsed since that time, 
during which time neither Yard nor those through whom his claim 
arises have asserted a right, although a hostile possession of the land 
has existed for near ten years, all of which raises a strong pre- 
sumption that Yard does not claim the land, or that those through 
whom the appellee acquired title to the land had the better right. 

It does not appear that Yard has ever rendered the land for taxa- 
tion, nor that he has paid the taxes thereon. 

In 1877 the assessor listed the land as the property of Yard, but 
for the year that it was so assessed he paid no taxes upon it, and 
permitted it to be sold. 

The certificate upon which the land was granted may have been 
sold by Winter before his death; or some person, through locative 
contracts, by which the entire certificate, which was for one thousand 
nine hundred and twenty acres of land, was located, may have ae- 
quired the title to this particular tract, and that person may be the 
one through whom the appellee claims; this is rendered probable 
by the fact that, in the partition between the estate of Briggs and 
Yard, the title to this tract of land is declared to be defective, and 
by the further fact that it appears from the affidavit of the appel- 
lant that the deed from the administrator of Winter's estate for the 
certificate is in the hands of a person not named, who owns a part 
of the lands granted through the certificate. 

While a court of equity will not compel a person holding under 
an executory contract to pay the purchase money and take a defect- 
ive title, unless he has purchased with notice of the defect, yet we 
are of the opinion, under all of the facts of this case, that it appears 
with reasonable certainty that the deed of the appellee passes the 
title to the land to the appellant. 

It seems that title acquired by limitation, if clearly shown, will 
be sufficient evidence of right in a vendor to convey, in a suit by him 


against a vendee for the purchase money, at least where the vendee 


has gone into possession even under an executory contract, and has 





4883. | S..F. & M. Ins. Co. v. McKinnon & Catt. 





—_—- 


Argument for the appellee. 





-_—_—- 


not been disturbed by adverse claim. Chapman v. Lee’s Adm’r, 55 
Ala., 622. 

It is unnecessary to consider the ruling of the court in admitting 
in evidence the tax deed; for as the case was tried by the court it 
could have worked no injury to the appellant, he not showing an 
outstanding superior title to that which the deed of the appellee 
conveyed to him. The judgment is affirmed. 

AFFIRMED. 


[Opinion delivered May 29, 1883.] 





Sprinarietp F. & M. Ins. Co. v. McKinnon & Catt. 
(Case No. 4877.) 


1. Insurance.— A policy of insurance which in terms provides that the insurance 
may be terminated at any time at the option of the company, is avoided from the 
time when the insured has notice that the proper local agent has received the com- 
pany’s instructions that it would no longer be liable. 

2. Same.— In such case direction to the agent to cancel the policy is, when communi- 
cated to the insured, as effectual to terminate the risk as would b2 the most 
express notice that the policy had been terminated; following Bergson v. Builders’ 
Insurance Co., 38 Cal., 541, and other cases. 

3. Same — AGREEMENT OF AGENT.— After a knowledge of the company’s instruc- 
tions to terminate the risk, an agreement with the agent to continue it would not 
bind the company. 


Arprat from Hill. Tried below before the Hon. D. C. Bolinger, 
special judge. 


S. C. Upshaw, for appellant, cited 5 Am. Rep., p. 64; Anson on 
Contracts, p. 335; 17 Tex., 675; Story on Ag. (5th ed.), sec. 224; 
id., sec. 264, p. 313; id., sec. 170; 1 Parsons on Contracts (5th ed.), 
p. 42; 1 American Reports, p. 262; 12 id., 579. 


Maxey & Fisher, also for appellant, cited May on Ins., 406, secs. 
340, 434, 361; Flint v. Ins. Co., 8 Ohio, 501; Bergson v. Ins. Co., 
38 Cal., 546; Emmott ». Slater, ete., Ins. Co., 7 R. 1, 563; Albany 
City Ins. Co. v. Keating, 46 Ill, 395; Fabvan ». Ins. Co., 33 N. H., 203. 


McKinnon & Call and R. B. Tarlton, for appellees, cited Provi- 
dent, ete., Ins. Co. v. Fennell, 49 Me., 180; Tungstrass v. German Ins. 
€o., 48 Mo., 201; Societe de Benefaciance, etc., v. Morris, 24 La. Ann., 
347; Dondie v. Exchange Fire Ins. Co., 51 N. Y., 117; 52 Mo., 469; 
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Latoix v. German Ins. Co, 27 La. Ann., 113; Hollingsworth », 
German Ins. Co., 45 Ga., 294; Van Valkenburgh v. Tarax Fire Ins- 
Co., 51 N. Y., 465; Chase wv. Phoenix Ins. Co., 67 Me., 85. 


Srayton, Associate Justice.— The policy upon which this action 
was based was delivered to Golledge, the party insured, on the 
10th day of July, 1882, and contained the following clause: “ This 
insurance may be terminated at any time at the request of the as- 
sured, in which case the company shall retain only the customary 
short rates for the time the policy has been in force ; the insurance may 
also be terminated at the option of the company, on giving notice to 
that effect and refunding a ratable proportion of the premium for 
the unexpired term of the policy.” 

The premium was not paid, it being the custom of the agent to 
collect the same on the first of the month succeeding the delivery 
of the policy, of which nothing was said at the time the policy 
was delivered. 

Having received instructions from the company to terminate the 
insurance and cancel the policy, on the 18th or 19th day of July, 
1882, the agent of the company notified Golledge of that fact, at 
which time Golledge asked the agent if he could not tran-fer the 
policy to another house to which he contemplated moving, to which 
the agent replied that the company declined to take risks in that 
row. Golledge then asked the agent if he could not rewrite bim 
in another company, to which he replied that he could not, upon 
which Golledge requested the agent to permit the policy to stand 
for a few days. The agent consented to let the policy stand until 
the succeeding Saturday, which was the 22d day of the month, at 
which time the agent terminated the insurance upon his books, of 
which fact he sought to give notice to Golledge, and for that purpose 
valled at his office several times, but failed to find him. 

- The property was destroyed by fire on the night of the 27th July, 
1882, and on the 3lst of that month the premium was tendered to 
the agent, who declined to receive it. The policy was transferred to 
appellees on the same day. 

The policy g giving to the company the power to terminate its risk, ' 
the notice given to Golledge of the instructions which the agent had 
received fully evidencing the intention of the company no longer 
to assume the risk, terminated its liability. 

Direction to the agent to terminate the risk and cancel the policy 
was, when communicated to the assured, as effective as would have 
been the inost express notice that the policy had been terminated; 
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for it notified the assured that the company would not consent to 
be longer bound. Emmott v. The Slater Mutual Fire Insurance Co., 
7 Rk. L, 563; Bergson v. Builders’ Insurance Co., 38 Cal., 541; 
Fabyan v. Union Mutual lire Insurance Company, 33 N. H., 203. 

If, after Golledge received notice of the instructions to the agent, 
he had made an agreement with the agent to continue the policy in 
force, such an agreement would not have been binding upon the 
company. Hartford Fire Insurance Co. v. Reynolds, 36 Mich., 507. 
It is a familiar rule in the law of agency, that, however general 
may be the powers of an agent, when his powers are revoked in re- 
gard to a particular matter, his contracts are not binding upon his 
principal, if such revocation is known to the person who subse- 
quently deals with the agent in reference to that matter. Story on 
Agency, 224. The loss in this case occurred, however, after the 
time to which the. agent had agreed to extend the policy, and no 
notice subsequent to that time could in any event have been nec- 
essary. 

The premium not having been paid, there was no necessity to re- 
fund prior to the cancellation of the policy, in order to confer the 
right to terminate the risk. It is unnecessary to consider what 
effect upon the rights of the parties the fact that no premium what- 
ever had been paid might have. 

‘As the cause was tried without a jury, such judgment will be here 
rendered as the district court ought to have rendered upon the evi- 
dence, which will be that the appellees take nothing by their suit, 
and that the appellant recover all costs in the court below and in 
this court. 

Judgment reversed and rendered. 


REVERSED AND RENDERED. 


{Opinion delivered May 29, 1883.] 





Tur Crescent Ins. Co. v. Grirrin & Sook. 
(Case No. 4910.) 


1. Insurance.—A policy of insurance contained the following clause: ‘If the as- 
sured shall have or shall hereafter make any other insurance on the property 
hereby insured, or any part thereof, without the consent of the company written 
hereon, . . . then and in every such case this policy shall be void.” Another 
insurance was effected on the same property without procuring the indorsement of 
consent on the first policy, but notice was given thereof to the agent of the com- 
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pany, who had full discretion in the premises, and who made no objection to the 
additional insurance, said nothing about canceling the first policy, and did noth- 
ing to indicate a wish to do so. On the contrary, after knowing of the second in- 
surance, the agent of the company in which the first insurance was etfected took 
two risks on the same property in other companies represented by-him. Held, 

(1) It was the right and duty of the first insurers to elect whether they would 
enforce the policy or abandon it, and to do this in a reasonable time and an unmis- 
takable way. 

(2) Having by their silence induced the insured to believe the policy still in 
force, they were estopped from alleging the contrary when the attempt was made 
to enforce it against them; following Hayward v. National Ins. Co., 52 Mo., 181; 
Van Bories v. United Life, Fire and Marine Ins. Co., 8 Bush (Ky.), 133, and other 
cases cited. 

(3) To permit the company in which the insurance was first effected to take ad- 
vantage of the breach communicated to it by the insured after a long acquiescence 
in it without objection, would be to permit the perpetration of a fraud. 


Apprat from Hill. Tried below before the Hon. Jo Abbott. 

Jenkins & Jenkins, for appellant, cited Carpenter v. Providence- 
Washington Ins. Co., 16 Pet., 386; the same on the equity side of 
the court, 4 How., 185; Pender ». Aminia Mutual Ins. Co., 66 Mass., 
469; Barrett e¢ a/. v. Union Ins. Co., 61 Mass., 175; 65 Mass, 265; 
Battail v. Mutual Ins. Co., Bennett’s Fire Insurance Cases, vol. 2; 
New York Central Ins. Co. v. Watson, 23 Mich., 487, and cases there 
cited; Forbes v. Agawam Mutual Ins. Co., 63 Mass., 470; 4 How. 
marg. p. 223; 21 Mo., 97; Upper Canada, Q, B. Reports, as follows: 
11, 516, 17, 35, 18, 529, 31, 547. 


J. L. Crain, Jennings & Baker, and [erring, Kelley & Williama, 
for appellees, cited New Jersey v. Nichol, 40 Am. Rep., 626, and 
numerous cases cited; Thomas v. Builders’ Ins. Co., 20 Am, Rep., 
317; Tindley v. Union Ins. Co., 20 Am. Rep., 701; Roberts v. Con- 
tinental Ins. Co., Sup. Ct. Wis., January Term, 1877 (see 4 Cent. 
L. J., 573); Insurance Company v. Lyons, 38 Tex., 253, 274; Flan- 
ders on Fire Insurance (3d ed.), ch. 3, pp. 48-9, and notes and author- 
ities there cited; also pp. 57, 60, and note 1; Banking Company ». 
Hutchins, 53 Tex., 69, 70. 


Wiuuir, Curer Justice.— The policy of insurance upon which this 
suit is based contains the following provision, in substance: “If the 
assured shall have, or shall hereafter make, any other insurance on 
the property hereby insured, or any part thereof, without the con- 
sent of the company written hereon, . . . then, and in every 
such case, this policy shall be void.” 

One of the defenses urged by appellant against a recovery in the 
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district court, and the only one relied on here, is that the appellees 
took out another policy of insurance upon the property covered by 
the one in suit, without the consent of appellant indorsed upon the 
latter policy. 

That an additional policy was taken out is admitted by the ap- 
pellees, and the evidence seems to establish beyond controversy that 
the written consent of the company, as required by appellant’s 
policy, was not indorsed upon it. In avoidance of this defense ap- 
pellees allege that the agents of the appellant company had full 
knowledge and notice of the fact that the additional insurance had 
been taken out, and gave their conseat to it, and should have in- 
dorsed such consent upon the policy, but neglected so todo. They 
also pleaded that the policy alleged to have been taken out without 
consent of appellant was itself void, and could not, therefore, pre- 
vent a recovery, as it did not constitute additional insurance. 

It seems that four policies were taken upon the same property by 
the appellees, each for $1,000, one in the appellant company, one in 
the N. O. Insurance Association, one in the British American Assur- 
ance Company, and one in the Philadelphia Fire Insurance Asso- 
ciation. The agents of appellant were also agents for the two 
last-named companies, and effected the insurance for these also. 
I. G. Harrison, of Waco, was agent for the N. O. Company, and as 
such agent effected the insurance taken by it. Indorsements were 
placed upon appellant’s policy by its agents, allowing $2,000 addi- 
tional risks, which was accorded to the two other companies repre- 
sented by appellant’s agents. 

There is no conflict in the testimony as to the fact that no indorse- 
ment of consent to insure in the N. O. Company was ever made, but 
there is a great preponderance of evidence to show that notice of 
this additional insurance was given to the agents of appellant, who 
effected the insurance in the Crescent Company, during the continu- 
ance of their agency. This notice was given after the Crescent 
policy was executed, and whilst these agents were negotiating for a 
risk upon the same goods for one of the other companies represented 
by them, and they made no objection to the additional insurance, 
did not cancel the former policy on that account, nor offer to return 
the unearned premiums. 

Such is the effect of the appellees’ testimony, and the court, sitting 
without a jury, having decided in their favor, in case of conflict in 
the evidence we must consider the case as made by the proof intro- 
duced by them. 


There is some disagreement in the authorities as to whether or 
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not notice of other insurance brought home to an agent, without 
objection made by him, will supply the place of a written indorse- 
ment such as is required by the present policy. 

In the case of Carpenter v. Prov.-Washington Ins. Co., 16 Pet., 
495, 512, it was held that at law, whatever might be the case in 
equity, mere parol notice of such insurance was not of itself suffi- 
eient to comply with the requirements of the policy declared on. 

The plaintiff in the above cause, having failed to recover at law, 
instituted a suit in equity, alleging that notice was given the 
insurance company, and praying that it might be compelled to 
indorse the notice upon the policy and to pay the amount due 
upon it. 

The bill having been denied under oath, and the complainants hav- 
ing failed to prove the notice alleged in it by two witnesses, or one 
with corroborating circumstances, the suit was dismissed, the court 
expressing no opinion as to the right of the plaintiff to the relief 
asked, had the allegations of his bill been properly proved. Car- 
penter v. Ins. Co., 4 How., 185. 

If the appellees are entitled under the facts of this case to re 
cover either at law or in equity, of course the judgment below must 
be affirmed, as our system of jurisprudence recognizes no distinction 
between them. 

The Massachusetis decisions, especially in the earlier cases, seem 
to have adopted the stringent rules of thecommon law, and exacted 
a literal compliance with the terms of the policy in having the in- 
dorsement made upon it in case of additional insurance. Pendar v. 
Am. Mutual Ins. Co., 12 Cush., 469. But says Mr. May in his work 
on Insurance, § 370: “The tendency of modern decisions is to hold 
that if notice be duly given to the company, or its agents, of the 
additional insurance, and no objection is made, the company will be 
estopped from insisting on a forfeiture of the policy because their 
consent thereto was not indorsed as literally required by the stipu- 
lation.” In support of this statement of the modern rule of decis- 
ion he cites cases from a large number of the states of the Union, 
and more especially from the western states, where the business of 
insurance is transacted principally through agents, the companies 
represented by them being located in the eastern and northern states. 
See authorities cited in note 1, sec. 370, May on Insurance. 

The principle upon which these decisions rest is, that the provision 
is inserted in the policy for the benefit of the insurers, and they 
may dispense with a compliance therewith, or waive a forfeiture of 
the policy incurred by a breach of the same, and thereby become es- 
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topped from setting up such condition or breach in an action subse- 
quently occurring. Viele v. Germania Ins. Co., 26 Iowa, 9. 

It is a familiar rule of law that a party for whose benefit a 
condition is inserted in a written contract may waive it. In case 
the provision is that the contract shall cease to have effect or become 
void for the breach of a condition by one party, the other has the 
right to elect whether or not he will take advantage of the forfeit- 
ure or permit the contract to remain in force. 

In case of a consent to other insurance indorsed on the policy, 
there is no breach of contract. The insured has simply done what 
he had a right to do, and there is nothing for the insurers to waive. 
The necessity for a waiver does not arise in such a case; but it does 
where the additional insurance is taken without such indorsed con- 
sent. As it is in the power of the company to waive the forfeiture 
thus incurred, the circumstances which will amount to a waiver, or 
to an estoppel against all right to insist on the breach, are the same 
as in case of any other contract. 

If it be the privilege of the insurers to elect whether they will 
enforce the policy, or abandon, it is likewise their duty to make the 
election, and to do so within a reasonable time and in an unmistak- 
able way. They must not lead the party in default to believe that 
they consider the policy still in force; if so, they will be estopped 
from alleging the contrary when it is attempted to be enforced 
against them. The evidence in this cause shows full knowledge on 
the part of the agents of the appellant that the other insurance had 
been taken. They were told so directly and positively, and yet they 
made no objections; said nothing about canceling the policy ; made 
no offer to return any part of the premium; but went on to take 
risks upon the same property in other companies represented by 
them. Nor did they at any time thereafter say or do anything 
which could possibly leave the insured to believe that they should 
insist upon a forfeiture. In fact, as late as the very day béfore the 
fire occurred, they treated with appellees in reference to an addi- 
tional policy to be taken out in one of their companies, and yet were 
silent as to any claim that the policies already taken were not all 
still in full effect. 

They were the agents of the appellant who were authorized to 
make the waiver, having originally effected the insurance, and con- 
tinued as agents for the appellant in the place where this was done, 
from the date of the policy to the time of the fire, evidently having 
charge of the whole insurance business of the Crescent Company in 
the county where they were located. 

Vou. LIX — 33 
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It is unnecessary to discuss further a question so well settled by 
the authorities, but we simply refer to some of them as holding the 
same views that we have expressed in this opinion: Hayward »v, 
National Ins. Co., 52 Mo., 181; Van Bories v. United Life, Fire and 
Marine Ins. Co., 8 Bush (Ky.), 133; Miner v. Phoenix Ins. Co., 27 
Wis., 693; Security Ins. Co. v. Fay, 22 Mich., 467. 

This principle is virtually adopted in our own court in Tex. Banking 
& Ins. Co. v. Hutchins, 53 Tex., 61, for it clearly appears from the 
opinion in that case that if the notice had been given by the proper 
party to the proper agent, the waiver would have been complete. 
But it was given by a party in no way connected with the insured, 
and to one who was not an agent for the insurers in the particular 
matter. The attempt of the insured was to conceal from the insurance 
company the fact that the policy was forfeited, which was a fraud 
upon it, and it obtained the knowledge in a casual manner only from 
a third party. Here the insured themselves informed the proper 
agent of the company concerning a fact which foxfeited their policy, 
making no concealment whatever. In the one case a fraud was per- 
petrated by the policy holder; in the other it would be a fraud 
perpetrated upon him if the company could take advantage of the 
breach so communicated to them after an acquiescence in it for so 
long a time. 

As these views necessarily affirm the judgment, it is unnecessary 
to notice the other ground upon which appellees also rely to sustain 
the finding of the court, and we express no opinion upon that ques- 
tion. The judgment is affirmed. 


AFFIRMED. 
[Opinion delivered May 26, 1833.] 





A. OC. Axpacock v. Sr. Louis Tyre Founpry. 


(Case No. 4008.) 


1, Contract — SEQuUESTRATION.— The plaintiff, who had been the owner of personal 
property, received from defendant certain notes which were designated in a contem- 
poraneous agreement as having been executed for the rent thereof. The agreement 
specified that the property was leased to defendant, and that plaintiff might, on the 
non-payment of any note at maturity, enter and take possession of the property, 
with or without notice; but it also stipulated that if all the notes were paid at 
maturity the plaintiff was to give the defendant a bill of sale tothe property with 
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unincumbered title. Default was made in payment, and the property was. 
sequestered by the plaintiff. Held, 

(1) That it was immaterial whether the contemporaneous agreement and the 
notes should be construed as a conditional sale, a lease, ora mortgage. There was 
nothing in the relief sought by plaintiff that could prejudice the rights of the de- 
fendant; and a decree declaring the existence of alien on the property, and ordering 
a sale to satisfy it, afforded no ground for reversal. 


Arrrat from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

The opinion will be understood, when taken in connection with 
statements of syllabus. 


Ogden & Ogden, for appellant. 


Tarleton & Boone, for appellee, cited Act of November 9, 1866; 
Laws of 11th Leg., 120; Carter v. Carter, 5 Tex., 93; Towner »v: 
Sayre, 4 Tex., 28; Wallace v. Hunt, 22 Tex., 647; Herman on Chat- 
tel Mort., pp. 47, 57; Fairbanks v. Bloomfield, 2 Duer, 349; Wharf 
v. Howell, 5 Binn., 99; Nash v. Driscoe, 51 Me., 457. See, also, 30 
N. H., 531; 16 Vt., 525; 13 Ill, 147; 52 N. H., 319; 36 Ga., 454; 
53 Mo., 470; 13 Pick., 282; 44 Vt., 516; Morris v. Nixon, 1 How., 
118; Wyman v. Babcock, 19 How., 287; Jones on Mort., vol. 1, sec. 
101; Jerome v. Hopkins, 2 Mich., 96-100; Salinas v. Wright, 14 


Tex., 572. 


Watxer, P. J. Com. Apr.— The record in this case begins by set- 
ting out the first amended petition of the plaintiff, the St. Louis Type 
Foundry, filed November 18, 1878. This amended petition sets 
forth a cause of action against A. C. Abacock, the defendant, on 
ten several promissory notes which were alleged to have been exe- 
cuted and delivered by the defendant to plaintiff in pursuance of a 
written contract which was set forth in the petition. The plaintiff 
alleged the legal effect of the written contract to be a mortgage on 
the Alamo Printing Works, including all type, presses, cases and 
office fixtures, and prayed for a sequestration against that property, 
and for judgment against the defendant on the notes, with a decree 
of foreclosure against the property. 

The defendant, on the same day, filed his first amended original 
answer. His defense was that he had paid $173.60 on the notes sued 
on, which the plaintiff has not credited .on them, and that the three 
notes which (after allowing credits on those which had fallen due) 
remained unpaid were not due when the plaintiff caused the prop- 
erty to be seized under sequestration. (The writ and seizure here 
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referred to had reference doubtless to such proceedings had under 
the original petition at some date previous to the filing of the 
amended petition; but the pleadings and record do not disclose 
anything concerning it.) 

The amended answer alleged that the written contract sued on by 
plaintiff, and which he treated as a mortgage, was not a mortgage, 
but an absolute sale of the property to him. The answer alleged a 
wrongful seizure of his property, and in reconvention sought to re- 
cover damages therefor. At the same time the defendant filed his 
first supplemental answer. Although it was designated by that 
name, the matter contained in it constituted it virtually a part of 
the amended answer. It contained a general demurrer, and special 
exceptions to the plaintiff's amended petition; also a general denial, 
and a special denial of a lease by him of the property in question 
under the written contract; alleging that the same was intended to 
evidence a purchase and sale of the property, and denied that the 
plaintiff had any lien or mortgage on the property. 

The defendant’s demurrer and exceptions were not presented to 
the court for consideration. The evidence of the plaintiff tended 
to show that it was the intention of the parties to the written con- 
tract to make it what it was designated in the instrument as being, 
a lease of the property to defendant for sixteen months, and an 
agreement at the end of that time to convey it to him absolutely in 
case the notes were promptly paid, according to the stipulations of 
the contract. The defendant’s evidence tended to show that the 
defendant understood it to be a contract for the absolute sale of the 
property to him. 

The court rendered judgment for the plaintiff for $612.24, with 
interest; decreed that the plaintiff held a valid lien on the property 
described, and foreclosing it, with an order to sell the same in satis- 
faction of the judgment. 

Among other grounds of error defendant assigned the following: 
“The court erred in construing the instrument sued on and called 
a lease, as a mortgage to secure the payment of money.” 

If it be conceded as true that under the evidence the court was 
in error in the construction given to the written contract as giving 
to the plaintiff a lien upon the property, as though the instrument 
were in legal effect a mortgage, the only counterconstruction of it 
under which the defendant can, it would seem, be entitled, under 
the evidence, to complain of the judgment of foreclosure, or of the 
seizure of the property under a writ of sequestration by the plaint- 
iff, would be that the written contract was neither a mere lease of 











Dat tee 


$ 
% 








Apacock v. St. Louis Tyrer Founpry. 





Opinion of the court. 





the property, nor yet a conditional sale, but that it was an instru- 
ment which, according to the other facts in evidence, had the effect 
to invest him with the absolute title to the property, as under a 
valid conveyance or deed. 

Thus, on the hypothesis that it was a contract of renting the 
property for sixteen months, it must be noticed that the instrument 
contained a clause distinctly providing for the forfeiture of his 
rights as lessee whenever he failed to pay the rental notes as they 
respectively fell due, and expressly providing that the plaintiff 
might enter and take possession of the property without notice, 
which it was agreed the defendant would peaceably give. The de- 
fendant did make default in the payment of the notes; the plaintiff 
was entitled to the possession at once thereafter of the property, 
and if in this suit he caused the property to be seized under a writ 
of sequestration, neither his own misapprehension of the true legal 
effect of the instrument, and consequent designation and treatment 
of it as a mortgage to secure the notes, nor the court’s misconstruc- 
tion of it to the same end, have the effect to impair the plaintiffs 
right to the possession, and to cause it to be taken peaceably under the 
contract of lease, if such it really was in legal effect; nor, on the other 
hand, would such misinterpretation by the plaintiff and the court 
have the effect to extend rights to the defendant which he otherwise 
did not possess under a lease such as is being supposed. The defend- 
ant cannot predicate a right which has been lost by his own default, 
and the forfeiture provided for, as above stated, upon the mistaken 
proceedings, if such they were, to seize and sell its own property for 
the satisfaction of the defendant’s debt. 

The same reasons and illustrations given with respect to the lease 
theory are applicable to the hypothesis that the transaction was a 
conditional sale. If it was such, the defendant failing to comply 
with the conditions as to the payments to be made of the notes, he 
would be subject to the same legal consequences and results under 
the contract as we have supposed in the hypothetical case of lease. 
The property being in either case the plaintiffs, and the plaintiff 
being entitled to its possession without notice to defendant, the de- 
fendant’s injury from the plaintiff's sequestration and foreclosure 
would be nothing in legal contemplation,—* damnum absque t- 
juria. 

W hatever else the written contract may have imported, it is quite 
certain that it was not an absolute sale on its face, and also that its 
terms were such as negatived its being such. Parol evidence could 
not have been admitted, consistently with the rules of law, which 

















518 Daveuty v. Hatt. ° [Austin Term, 








Syllabus. 








could have so far varied the terms and their plain meaning as to 
have made it an absolute sale. 

It follows, from the views we have expressed, that if the instru- 
ment was not a mortgage in legal effect, the defendant occupies a 
position in which he could not be injured under the evidence in the 
case, and upon the issues formed by the parties, by its being con- 
strued as a mortgage by the court. 

We think, under the evidence, the plaintiff either had a lien on the 
property, or else was the owner, and entitled to take possession of 
it. If the former, the defendant cannot complain; if the latter, his 
complaints on account of the plaintiff's sacrifice of his own property, 
in order to pay the defendant’s debt, must be regarded as captious 
and not to prevail to the reversal of the court’s decree. 

The merits of the questions sought to be presented on the rulings 
of the court which were reserved in the bill of exceptions do not, 
we think, require serious consideration, if the grounds of error as- 
signed were even more definite and specific than they are. They 
are too vague and general to require us to attempt to determine upon, 
and decide, the precise point involved in the rulings which are em- 
bodied in the bills of exceptions, which the appellant may have 
in mind. The irregularities complained of, if such they were,—and 
it really does not appear with distinctness what special act was 
done or permitted to be done by the court that was violative of 
proper practice,—do not appear to have been of a character to 
injure the defendant’s rights upon the trial. 

We are of opinion that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion approved June 1, 1883.] 





SamvueL Daventry v. Exriza Hater er At. 
(Case No. 3757.) 


1. Pre-emptTion — Patent.— One seeking to establish a pre-emption went with his 
family on public land in 1871, and, after beginning an improvement, sold his 
claim to another, agreeing to make a transfer to whoever he would name, after 
which he moved out of the state, and three years afterwards conveyed to the de- 
fendant, who was the widow of his vendee, and whose husband went upon the land 
in 1871, and was killed May 12, 1872. The first purchaser never occupied the 
land, but owned and occupied at the time of the purchase another homestead. 
The widow occupied the land until 1874, when, returning home after a visit, she 
found plaintiff in possession. The defendant received a patent, as the assignee of 
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the first occupant, August 23, 1875. In a suit by one claiming under a pre-emp- 
tion settlement August 15, 1874, held, 

(i) The removal of the first settler from the state operated an abandonment of 
his right to claim as a pre-emptor, and the first purchaser already having a home- 
stead, the land became a part of the unappropriated public domain. 

(2) The patent issued to the vendee of the first purchaser, in 1875, conferred no 
right to the land as against one claiming adversely as a pre-emptor, who settled 
as such on the land in 1874, 


Arrreat from Coryell. Tried below before the Hon. J. R. 
Fleming. 

Daughty brought this suit against appellees May 9, 1877. The 
case made by the petition was that Newby settled as a pre-emptor 
on the land August 15, 1874, had the same surveyed August 20, 
1874, and the field notes forwarded to the general land office at 
that time; that he was then in possession, and so continued until 
September, 1874, when he sold and transferred the same to appel- 
lant; and that he then took possession, and had held the same ever 
since. That Newby was a married man and the head of a family, 
and owned no other land at the time he made the settlement; that 
appellant was a married man and the head of a family at the time he 
purchased from Newby and took possession, and that he then 
owned no other land; that appellees, through fraud and deceit, had 
secured, in 1875, a patent for the land, which was issued without 
authority of law; and that the same constituted a cloud upon his 
title, and prevented his getting or securing a patent. Prayer that 
the patent might be canceled, and special relief. By amendment 
he alleged that, since the filing of the suit, he had been violently 
ejected from the land by appellees and the sheriff, who still held the 
wrongful possession, etc.; prayed as in his original petition, and 
also to be restored to the possession and confirmed in his pre-emp- 
tion right. 

Appellees answered, claiming the land as follows: Pre-emption 
by Cagle March, 1871; sale by him to Shackleford in 1871, and by 
Shackleford to Lindsey same year, and sale by Lindsey to Huff- 
man, the deceased husband of Mrs. Hall, also in 1871; occupancy 
until 1874; transfer in 1875 by Cagle to Mrs. Hall, and patent from 
the state. 

Judgment for the appellees, and quieting them in their right, ete. 

The evidence showed that at the time Shackleford pretended to 
purchase the pre-emption that he then owned and was living upon 
another place, and never occupied the land in controversy; that 
Cagle removed to Arkansas in 1871, and had continued to reside 
there ever since that time. Mrs. Hall, after the death of her hus- 
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band Huffman, occupied the land until the summer of 1874, when, 
returning home after going to a distant portion of the state, she 
found plaintiff in possession. 


Thos. Rock, for appellant. 
No briefs for appellee have reached the reporter. 


Warrs, J. Com. Apr.— When Cagle sold his interest in the pre- 
emption to Shackleford, and removed to the state of Arkansas, he 
thereby abandoned all right and claim to the same. And as Shack- 
leford then owned and was occupying another homestead, he ac- 
quired no right to the pre-emption. Upon his pretended purchase, 
and the removal of Cagle from the state, the pre-emption right was 
forfeited, and the land became unappropriated public domain, and 
subject to settlement, location and survey. Gambrell v. Steele, 55 
Tex., 585. 

Appellees do not claim to have thereafter pre-empted the land, 
but they claim to have secured the right by purchase from the as- 
signee of Shackleford, and a transfer by Cagle some three years 
after he had sold and abandoned the pre-emption. Evidently, as 
Shackleford acquired no right by reason of his pretended purchase 
from Cagle, no one could derive any right through him; and as 
Cagle had abandoned the pre-emption three years before his written 
transfer to appellees, they acquired no right by reason of that trans- 
fer. Under the facts as presented by the record, the land was un- 
appropriated public domain at the time Newby pre-empted the same, 
August, 1874; and as it appears that appellant secured Newby’s 
right by purchase and assignment, and having taken and held the 
possession of the same until dispossessed by the appellees, he thereby 
establishes the superior right to the land. The patent to appellees 
having been issued on an abandoned pre-emption and without 
authority of law, is invalid. 

Upon a review of the whole case, we conclude that the judgment 
ought to be reversed, and that the supreme court now here render 
such judgment as should have been rendered by the court below; 
that is, the patent to appellees be canceled and held for naught; 
that appellant have and recover possession of the land described in 
the petition; that a writ of restitution issue in his behalf, and that 
he be confirmed in his pre-emption right to the said land, ete. 


REVERSED AND RENDERED. 


[Opinion approved June 8, 1883.] 
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J. M. Cox er at. v. J. W. Cock. 


(Case No. 4918.) 


— 


. Patent — CertTIFIcATE.— While a patent should always contain recitals showing 
the number, date and class of the certificate on which it is based, yet this is not 
the only evidence by which the identity of the certificate on which the patent 
issued may be shown. The name of the grantee, quantity of acres patented, and 
the location, as shown by the general land office, of the land covered by the certifi- 
cate, and that conveyed by patent, may be looked to in order to identify the cer- 
tificate as the one on which patent issued. 

ANCIENT INSTRUMENT.— See statement of case for facts held sufficient to permit 
the introduction of a deed as an ancient instrument and prima facie genuine. 
The making of an affidavit attacking a deed as a forgery imposes on the party 
offering it the burden of proving its execution in accordance with the rules of 
common law. 

. Same.—-If one whose deed is attacked under the statute asa forgery establishes 
prima facie its genuineness, the one who impeaches it may introduce evidence to~ 
sustain his plea of non est factum. If he introduces no proof (the affidavit not 
being evidence), and the making of the deed has been shown by any of the modes 
known at common law, its genuineness is established. 

4, CHARGE OF COURT.— Sce statement of case and opinion for a charge in regard toa 

deed attacked as a forgery, held not to be error; following Younge v. Guilbeau, 
3 Wall., 636. 
5. Costs.—The court has no authority to tax the attorney's fees of one defendant 
against another defendant. . 


ed 


os 


Arrrat from Falls. Tried below before the Hon. Jo Abbott. 

Suit by appellee against J. M. Cox et a/. to recover land. Plaintiff 
offered as a muniment of title a patent to Benj. H. Abell. 

It appeared from the certificate of the commissioner of the gen- 
eral land office, from his register of second class headrights, that 
certificate No. 58 was issued to Benjamin I. Abell by the board of 
land commissioners of Harris county; that four million eight hun- 
dred and thirty-three thousand three hundred and thirty-three square 
varas were located in Milam district, on the north fork of Deer 
creek; that the field notes were returned to the land office Septem- 
ber 30, 1846. The patent No. 59 was issued to Benjamin I. Abell 
October 30, 1846, for four million eight hundred and thirty-three 
thousand three hundred and thirty-three square varas on the north 
fork of Deer creek, in Milam county, sixteen miles from the fglls of 
the Brazos; and, from the indorsement on the patent, it appeared 
that it was of the second class. It did not appear from any recita- 
tion in the patent upon what certificate it was based. 

Plaintiff also offered what purported to be a written conveyance 
from b. P. Abell to John Roy, dated March 26, 1840. The defend- 
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ant had filed an affidavit charging that the instrument was a for. 
gery. Attached to the instrument was the following certificate: 
“ Repusrioc or Texas, Galveston County. 

“Personally appeared before me, R. D. Johnson, chief justice of 
the county aforesaid, this fourth day of April, 1840, John E. Jeffers, 
one of the witnesses to the written instrument, who made that 
Benjamin H. Abell signed the same in his presence. 

“Given under my hand and seal of office the day and date above, 

“R. D. Jounson, 
“Chief Justice Galveston County.” 

There was a contract between B. H. Abell and F. Neibling, re- 
lating to the location of the certificates transferred, attached to this 
conveyance and dated March 18, 1840. In connection with this 
paper, the plaintiff offered in evidence the deposition of R. D. John- 
son, who testified that he held the office of chief justice of Galveston 
county about March, 1840; he knew John E. Jeffers, one of the sub- 
scribing witnesses, well; Jeffers died in Galveston about 1850; could 

‘not say, from an inspection of the writing, whether the signatures 
of Abell and the subscribing witnesses Graham and Jeffers were 
genuine or forged; that he (deponent) was the same person who 
made the certificate of proof on the reverse of the deed, and was 
positive, from his manner of doing business at the time of the au- 
thentication of said instrument, that the witness John E. Jeffers 
was duly sworn at the time of making the certificate in question; 
the omission of the word “oath” was an omission on his (depo- 
nent’s) part. 

In the same connection plaintiff produced .the certificate of the 
comptroller, showing the assessment of a portion of the land cov- 
ered by said patent since 1846, against John Roy, for four hundred 
and eighty-eight acres; proved payment of taxes by Roy since 
1850. 

J. A. Martin, attorney for plaintiff, testified that he received 
said conveyance from J. W. Cock, plaintiff in this suit. 

There is also attached to this conveyance a certificate of record 
in Milam county, on December 13, 1848, and another certificate of 
record in Falls county, on the 6th day of June, 1859. 

The court first explained to the jury what an ancient document 
was, and then told them that the deed from Abell to Roy was such 
instrument, and was before them as evidence notwithstanding the 
affidavit of forgery, and the burden of proving it a forgery was upon 
those attacking it. 

The language of the charge was as follows: “The defendants 
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have filed an affidavit attacking said deed asa forgery. The bur- 
den of showing said deed to be a forgery rests upon defendants. If 
the evidence satisfies your mind that said deed is a forgery, you will 
find for defendants without further inquiry; but if you are not sat- 
isfied that said deed is a forgery from the evidence before you, then 
you will regard said deed as genuine.” 

The defendants after filing the affidavit of forgery offered no evi- 
dence. Verdict and judgment for plaintiff. The defendants filed 
separate defenses, and the cost was taxed below incurred in making 
one Jolinson, a non-resident defendant, a party against the co-defend- 
ants, as also his attorney fees, which was assigned as error. 


Goodrich & Clarkson, for appellants, cited Stroud wv. Springfield, 28 
Tex., 663; Gainer v. Cotton, 49 Tex., 101; Williams v. Conger, 49 
= 582; Norris v. Hunt, 51 Tex., 609 ; Primm v. Stewart, 7 Tex., 
182; Teal v. Terrell, 47 Tex., 491; Lee v. Salinas, 15 Tex., 495. 


J. A. Martin, for appellee, cited, on ancient deed, Gainer v. Cot- 
ton, 49 Tex., 118; Shields v. Hunt, 45 Tex., 428; Johnson v. Tim- 
mons, 50 Tex., 537; Fitch v. Boyer, 51 Tex., 348. 

On description of land, Knowles 2. Torbitt, 53 Tex., 557; Rain- 
bolt v. March, 52 Tex., 246; Ragsdale v. Robinson, 48 Tex., 379; 
Douthit v. Robinson, 55 Tex., 69. 


West, Assoctare Justicr.— The case has been carefully con- 
sidered, but as it presents no new questions for determination, and 
the result reached is believed to be correct, it is not deemed nec- 
essary to discuss at any length the different grounds of error that 
have been assigned. 

The land located and surveyed by virtue of the certificate was 
sufficiently identified as the same land embraced in the patent that 
was offered in evidence. The doubt (if it could be said to be one) 
arose from the failure of the proper authorities in issuing the patent 
to state by way of recital, as should always be done, the number, 
date and class of the certificate on which the survey and patent is 
based. 

A proper construction of the laws, directing the issuance of pat- 
ents to lands surveyed by virtue of a land certificate, is that the 
authority (that is, the certificate, etc.) by virtue of which the pat- 
ent exists should be recited in it. Hart. Dig., art. 1853 e¢ seg.; 
arts. 1951, 2044, 2186 et passim; Pasch. Dig., arts. 4287, 4289 et 
passim, 3952-3963 et seq. 
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Independent of the requirements of the statute in this respect, the 
patent, which is the evidence of the final severance of the land 
from the public domain, and of its grant by the sovereign power to 
a private individual, should, in accordance with the general prin- 
ciples of law applicable to all grants, state the consideration on 
which it is based, and fully identify the authority on which it rests, 
and by virtue of which it is made. 

Under previous decisions of this court, the deed from Abell to 
Roy was sufficiently proved to admit of its introduction in evi- 
dence as an ancient instrument. Watrous v. McGrew, 16 Tex., 507; 
Mapes v. Leal, 27 Tex., 345; Stroud v. Springfield, 28 Tex., 649; 
Williams v. Conger, 49 Tex., 582; Johnson v. Timmons, 50 Tex., 
521; Glasscock v. Hughes, 55 Tex., 461; Gainer v. Cotton, 49 Tex., 
117-119. 

The charge of the court as to where the burden of proof should 
rest was not, it is true, technically correct in all respects. It must 
be considered, however, with reference to the state of facts to which 
the court very properly addressed the charge. When so considered, 
it cannot be said to be erroneous, or to have misled the jury. 
When the proper affidavit is filed, as was done in this case, attacking 
the deed offered in evidence as a forgery, such a deed cannot be re- 
ceived in evidence without the usual proof of its execution; but 
when such proper proof is made, as was done in this case, it is not 
error to allow the deed to go to the jury as prima facie a genuine 
instrument. The impeaching affidavit has served its purpose. It 
has compelled the party claiming under the deed to prove its execu- 
tion in accordance with the rules of evidence, and thus remeve the 
suspicion cast on it by the affidavit of forgery. It throws upon the 
shoulders of the party offering the deed the burden of proving its 
execution in accordance with the rules of common law. Jordan 2. 
Robson, 27 Tex., 613; Williams v. Conger, 49 Tex., 582; Muackleroy 
v. Bethany, 27 Tex., 552; Willis v. Lewis, 28 Tex., 156, 187; Powell 
v. Haley, 28 Tex., 52; Newby v. Haltaman, 43 Tex., 314. 

If the party impeaching the deed desires to do so, he is at liberty 
to proceed to sustain by any lawful testimony his plea of non est 
Jactum. If he introduces no proof whatever (the affidavit not being 
evidence), and the opposing party proves the making of the deed 
in accordance with some one of the modes prescribed by the common 
law, the genuineness of the deed is established. The jury, in the 
absence of all proof sustaining the plea of non est fuctum, could 
not find otherwise. 

The charge, then, must be read with reference to the exact case 
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being considered by the court. When it was given the evidence 
had all ceased; no more proof could be received. The appellee 
had been compelled, under the operation of the plea of non est fac- 
tum, to introduce affirmative proof of the execution of his deed. 
The court required this of him. The appellants saw fit to intro- 
duce no evidence whatever in support of their plea of non est fac- 
tum. Under the circumstances of the case, as thus presented, the 
charge was not erroneous, nor was it, as the appellants had intro- 
duced no proof in support of their plea, calculated in any manner 
to mislead the jury. Yonge v. Guilbeau, 3 Wall. 636. 

Besides, as we have seen, the charge was certainly not inapplica- 
ble to the facts of the case as disclosed by the evidence, and the 
appellants, if dissatisfied with it as not sufficiently accurate, should 
have asked an instruction containing their views of the law. This 
they did not see fit to do. 

The points raised as to the nature and character of the claim of 
F. Niebling to the land in suit are, for many reasons, not applicable 
to this case. The appellants showed no claim or title whatever to 
the locus in quo. Shields v. Hunt, 45 Tex., 428; Johnson v. Tim- 
mons, 50 Tex., 537; Fitch v. Boyer, 51 Tex., 348. 

The motion of appellants, however, to retax the costs, should 
have been granted. Under the statute the court has no authority 
to tax the attorney fees of one defendant against another. The 
bill of costs will in this respect be retaxed under the direction of 
the district court. R. S., art. 1212, p. 196. The judgment is af- 
firmed, with directions, however, as above indicated, as to the re- 
taxation of the costs. 

AFFIRMED, 


[Opinion delivered June 1. 1883.] 





Mrs. M. D. Tuomson v. C. E. Hyryes et At. 
(Case No. 3988.) 


1. Evipence — Dettvery.— A bounty land certificate on which a patent issued to the 
original grantee was by its terms made alienable by the grantee, and “ transfer- 
able by indorsement with a deed, before any competent authority and witnesses to 
the same.’ Formal assignments to several in succession, duly witnessed, the gen- 
uineness of the handwriting of each assignor being admitted, were on the back 
of the certificate, which after patent was found in the general land office. In 
that condition the certificate had been approved by the commissioner of land 
claims in 1859, Plaintiffs, who were heirs of the last apparent assignee of the 
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certificate, knew nothing of the ownership of the certificate except from the facts. 
above stated. Held, that a certified copy of the certificate with its indorsementg. 
from the general land office was admissible to establish title in the last assignee, 
and that the facts justified the presumption of the delivery of the certificate to. 
him. 


Error from McLennan. Tried below before the Hon. L. OQ, 
Alexander. 

The case came up on an agreed statement as follows: 

Suit brought by the defendants in error to recover four hundred 
and eighty acres of land, patented to Abraham Blunt. Defendant 
pleaded not guilty. 

Plaintiff in the court. below offered in evidence: 

1st. Patent from the state to A. Blunt for the land in controversy, 
dated November 8, 1875. 

2d. A certified copy from the land office of the original certificate 
to A. Blunt, on which the patent issued, dated November 21, 1837, 

3d. A land office copy of a transfer from A. Blunt to B. A. Fore- 
man, dated December 29, 1837, indorsed on the back of the certifi- 
cate. Witnessed by two witnesses, J. W. Moody and Francis 
Stephens. 

4th. Land office copy of a transfer of the certificate from B. A. 
Foreman to James W. Patton and Terrell Gorman, dated January 
10, 1838, indorsed on the certificate; also witnessed by two witnesses, 
J. W. Moody and M. C. Smith. 

To the reading of these transfers defendant objected on the ground 
that there was no proof of delivery or of acts of ownership under 
them. Objection overruled. 

5th. An agreement of counsel that the signatures of the parties 
and witnesses to the transfers were all genuine. 

6th. That plaintiffs were the heirs of Terrell Gorman, except Tay- 
lor and Leland, who claim under the heirs by a valid transfer. 

7th. They proved that Terrell Gormaa died in August, 1840, in 
Mississippi: that he came to Texas in company with Jas. W. Patton 
in 1838 to purchase land and land claims; that he returned from 
Texas in February, 1840, and that he told his wife that he had se- 
cured some four thousand acres of land in Texas, and had located 
some more lands, but had not secured them, and deposited his deeds 
and certificates somewhere in Texas. He told her the place, but 
she could not remember the name of it, and that he never spoke of 
having a partner. 

8th. Agreement of counsel that defendant was in possession of 
the land. 
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Defendant called O. H. Leland, plaintiff, who testified : 

“Do not know that plaintiffs have paid any taxes; he has paid 
none; plaintiffs did not know of the Blunt tract until witness wrote 
to them. They knew they had land in Texas, but knew nothing of 
this particular tract. They then sent witness power of attorney, 
coupled with a one-half interest, and he filed the suit. There are 
two A. Blunt tracts; both were located by G. J. Carter; the one, he 
thinks, in 1853 or 1854, and the other in 1858 or 1859, one of which 
is the one in controversy.” 

The plaintiff called S. H. Renick, who testified: 

“That witness placed one Ringer in possession as tenant for Mrs. 
Jane Stamps, who claimed as surviving widow of Oliver Gorman, 
deceased, who was a brother of Terrell Gorman, because G. J. Car- 
ter claimed to own the land, was paying taxes on, and trying to sell 
it. Carter died some two years since.” 

The attorneys for plaintiffs and defendants in error agreed that 
the above are all the material facts in this cause, and that the only 
issue presented by the record for the decision of this court is: 

“Was there sufficient evidence of the delivery of the certificate 
and transfers offered in evidence to the ancestor of plaintiffs to en- 
title them to recover?” 

S. H. Rentcx, 
Attorney for Plaintiffs in Error. 
E. H. Granam, 
Attorney for all Defendants in Error. 


8. H. Renickh, for plaintiff in error. 


E. ll. Graham, for defendant in error, cited Dikes ». Miller, 2 
Tex., 417; Poer v. Brown, id., 37; 3 Wash., pp. 291, 292; Powell ». 
Hayden, 40 Me., 582; Rivard v. Walker, 39 Ill, 413; Claud ». Cal- 
houn, 10 Rich. Eq., 362; Mitchell ». Ryan, 3 Ohio St., 377; Howe 
v. Howe, 99 Mass., 98; Moore v. Hashton, 9 Allen, 106; Riglee w. 
Cloud, 14 Pa. St., 361; Young v. Guilbeau, 3 Wall., 641. 


Warxer, P. J. Com. Aprp.— Unless facts or circumstances exist 
which tend to rebut the inference that a written contract or obliga- 
tion was delivered to the obligee, its possession by the latter, or by 
one claiming it through or under him, prima facie implies a deliv- 
ery of it by the obligor or grantor; and possession of it by the 
obligee or grantee, or their assigns, is prima facie evidence of 
ownership. 
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The plaintiff claimed title to the land under these transfers of the 
certificate, by virtue of which the patent through which she claimed 
ownership had issued, and it was competent for her to establish her 
chain of title from the original grantor by evidence showing a trans. 
fer by him and the successive owners thereof down to herself. The 
transfers in question constitute the links which connect her with 
title to the land, and the facts essential to make them operative as 
evidence of the respective assignors of the certificate having con- 
veyed and transferred their interests in it, may be established ag 
well by circumstantial as by direct and positive evidence. 

The certificate was a bounty land certificate or warrant for mil- 
itary services, and on its face was made alienable by the grantee, 
and “transferable by indorsement, with a deed before any compe. 
tent authority with witnesses to the same.” The transfers are full 
and formal assignments of the interests of the respective grantors, 
indorsed on the certificate. Thus indorsed they were presented to 
and approved by the commissioner of land claims in 1859, and in 
the same condition they are found in the general land office, whence 
a patent had been issued to the original grantee for the land which 
had been surveyed by virtue of them; patent dated November 8, 
1875. 

These facts import upon the face of the instruments of writing, 
that, at least, they were executed for delivery by Abraham Blunt 
and by B. A. Foreman at the respective dates of the several trans- 
fers. The indorsement of transfer by Foreman, at a date subse- 
quent to the date of Blunt’s indorsement of transfer, until otherwise 
explained, implies the possession of the certificate by Foreman when 
he made his transfer upon the certificate, and, until rebutted, surely 
establishes, to a reasonable certainty, that Blunt had delivered the 
certificate to him under the assignment which he made. If a deed 
is found in the grantee’s hands, a delivery and acceptance is always 
presumed. 3 Washb. Real Prop. (4th ed.), 294. And the execution 
of a deed in the presence of an attesting witness is evidence from 
which a delivery may be inferred. Id., 294. Where the deed is de- 
livered to the grantee named, the law presumes it was done with an 
intent, on the part of the grantor, to make his deed effectual. 
Id., 295. The indorsement by Foreman, on the back of the certifi- 
cate, showing a voluntary alienation and transfer of his right to all 
interest to or in it, affords, of and in itself, evidence from which a 
delivery to the assignees, Patton & Gorman, ought to be inferred, 
unless circumstances or facts are shown to cast a doubt upon the 
correctness of such a conclusion; as instance the continued subse 
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quent possession of the certificate and transfer by Foreman, under 
circumstances which did not develop any right of said assignees to 
demand from him the possession or control of the certificate, nor 
any consideration moving to Foreman, which would impose on him 
a duty or obligation to so deliver it. 

But the case here is different. The certificate and transfer to 
Patton & Gorman were passed through the various official channels 
which the law provided for, to enable the owner of the certificate to 
obtain the proper evidence of its genuineness and validity, and to 
procure from the state the land which it called for, with the solemn 
written declaration indorsed upon it in due form by Foreman, dis- 
claiming its ownership and asserting that it belonged to Patton & 
Gorman. If he had intended the written transfer thus made as 
provisional merely, and did not mean to deliver the certificate to 
them, it would be doing violence to reason to suppose that he would 
thus have acted. On the contrary, he would have erased and can- 
celed the transfer, as he certainly had a right to do, if there had 
been no delivery of it, actual or constructive, and he had not in- 
tended to give effect to the transfer he had written. 

We are clearly of opinion that the court did not err in admit- 
ting the evidence. 

We conclude that the judgment ought to be affirmed. 


AFFIRMED. 


[Opinion approved June 1, 1883.] 





A. J. Drxon v. A. Zapexk Et AL. 
(Case No. 4231.) 


1. JupemEnt.— When a claimant files bond and affidavit, alleging ownership of goods 
seized under execution by the judgment creditor, and a demurrer to the sufficiency 
of the cluim and affidavit is sustained, the jadgment.on the demurrer, when there 
is no offer to cure alleged defects, is as conclusive a determination of the cause as 
would be a finding and judgment upon evidence. Such a judgment is res adjudi- 
cata, and may be pleaded as such in a subsequent suit between the same parties or 
their privies. 

2. Same.— When such a demurrer was sustained, and the claim to the property “‘ dis- 
missed,”’ the judgment creditor was entitled, under art. 4843, R. 8., toa judgment 
against the sureties on the claimant's bond, and against the claimant for the value 
of the property, with legal interest thereon from the date of the bond. A dismissal 
of the claim could not deprive him of that right, and the proper practice would be 
to ascertain the value of the property after the demurrer is sustained and render a 
judgment for that amount. 

Vou. LIX —34 
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Arrrat from Navarro. Tried below before the Hon. D. M. 
Prendergast. 

A. J. Dixon recovered a judgment against Joseph Peyton as prin- 
cipal, and Adolph Zadek and Isaac Baum as sureties, for $142.42 and 
$92 costs. Execution issued and levied upon property of A. Zadek, 
who, together with Baum, sued out a writ of injunction restraining 
sale of goods under execution. The injunction was dissolved, and a 
judgment rendered against Zadek and Baum and their sureties for 
the sum of $142.42, principal, with interest and $99, upon which 
execution again issued. I. Baum paid the entire execution and 
caused an execution for one-half the amount paid by him to issue 
against A. Zadek, his co-surety, to wit, for the sum of $186.20. The 
execution was levied upon certain articles as the property of A. 
Zadek. Mrs. Bertha Caspar, sister of Zadek, filed a claim bond and 
affidavit alleging the goods levied upon were the property of A. 
Zadek & Co.; that she was the only partner furnishing goods and 
credit to said firm, and that the articles levied on were needed by 
the firm to carry on the business and to pay its debts. 

Piaintiffs demurred to claim, because it showed no grounds of 
claim to property, or to exempt it from execution. 

The court sustained demurrer and dismissed the claim, but refused 
to give any judgment against claimants and their sureties on claim 
bond. Plaintiffs then moved to amend the judgment, and for judg- 
ment against S. A. Pace and A. Fox, claimant’s sureties on her bond, 
asking judgment to be reformed, which was refused; plaintiffs 
excepted, gave notice of appeal, and assigned following errors: 

1. The court having sustained plaintiff's demurrer to claimants’ 
affidavit, erred in not rendering judgment for plaintiff against said 
claimants and their sureties for the value of the property claimed, 
with legal interest thereon from the date of said bond. 

2. The claimants having failed to establish their right to the 
property claimed, the court erred in overruling plaintiffs motion to 
amend and correct the judgment of the court, and refusing to enter 
judgment for plaintiffs against A. Zadek & Co. and their sureties, 8. 
A. Pace and A. Fox, as prayed for in their motion. 

3. The court erred in refusing to enter the form of judgment sub- 
mitted by plaintiffs, with motion to reform and correct judgment 
entered by the court. 


Simpkins & Simpkins, for appellant. 
R. C. Beale, for appellees. 





Drxon vy. ZApEK. 





Opinion of the court. 





yn 


Waker, P. J. Com. App.— The demurrer of the plaintiff to the 
sufficiency of the claimants’ affidavit of claim of the property lev- 
ied on, and his motion to dismiss the cause for its alleged insuf- 
ficiency, was not directed to formal defects in the affidavit, but it 
involved the substantial elements essential to constitute a valid and 
sufficient basis for the support of claimants’ cause of action. The 
demurrer being sustained, the defendants did not offer to either 
amend by substituting an additional affidavit, or by otherwise alter- 
ing the grounds on which they had rested their right to claim the 
property as being not subject to the plaintiff's levy; and, conse- 
quently, the judgment against the defendants on the demurrer be- 
came as conclusive a determination of the merits of the cause, and 
of all such issues as might have been litigated between the parties 
in that action, as though the cause had been determined under 
formal issues, the hearing of evidence, and a judgment rendered 
thereon. See Graham ». Vining, 1 Tex., 669; 44 Tex., 390; 12 
Tex., 60; 27 Tex., 565; Hale ». McComas, at this term. Such a 
judgment, thus rendered on a successful demurrer, is res adjudicata, 
and may be pleaded as such in another action involving the same 
cause of action between the same parties or their privies. Wells’ 
Res Adjudicata, sec. 446; Gray ». Gray, 34 Ga., 502; Gould ». R. 
R., 91 U. S., 533, and cases cited; Aurora City v. West, 7 Wall, 99; 
Clearwater vw. Meredith, 1 Wall., 43; Bouchaud v. Dias, 3 Denio, 
244. 

This proposition we regard as decisive of this appeal. The judg- 
ment upon the demurrer was a final determination of the merits of 
the cause, and the result of it was a failure on the part of the 
claimants to establish their right to the property, as against the 
plaintiff's right as a creditor. 

This cause was tried and determined after the’adoption of the Re- 
vised Statutes; it contains a provision regulating the subject under 
consideration, which had not hitherto existed in the statutes 
regulating the trial of the right of property, which reads as fol- 
lows: “ Art. 4843. In all cases where any claimant of property, 
under the provisions of this title, shall fail to establish his right 
thereto, jud; ment shall be rendered against him and his sureties for 
the value of the property, with legal interest thereon from the date 
of such bond.” 

It follows as the necessary sequence to what has been said, that, 
when the demurrer was sustained, and the defendants’ “claim,” in 
the language of the judgment, was “ dismissed,” that the legal 
effect of that adjudication entitled the plaintiff, under the article 


_ Nii Le, hfe 








Dixon v. ZAvEK. (Austin Term, 





Opinion of the court. 





———— 


above quoted, to. a judgment against the sureties on the claimants’ 
bond as well as against themselves, for the value of the property, 
with legal interest thereon from the date of the bond. 

_ The dismissal on demurrer of a claimant’s cause of action does 
not preclude the plaintiff from obtaining the benefits of those statu- 
tory remedies provided by law to protect him against the injuries 
consequent upon ill-founded suits against him; as for instance, judg- 
ment for ten per cent. damages under previous laws against princi- 
pal and sureties on injunction bonds, rendered on the dissolution of 
an injunction in certain cases; and judgment against such parties 
for the amount of the debt in cases of dissolution of injunctions, or 
the dismissal of the same for want of equity. See Western ». 
Woods, 1 Tex., 1; Wright v. Thomas, 6 Tex., 420. 

And so, too, it is manifest that the dismissal of the claimant's 
action for its insufficiency in law cannot any more have the effect 
to deny to the plaintiff his right to that statutory redress provided 
for his advantage in cases where a claimant fails to establish his 
right to the property in dispute, than if such failure of the claimant 
should be manifested through a verdict and judgment rendered 
upon issues on a formal trial upon the facts. 

If the record showed a sufficient basis to enable the supreme 
court to assume what was the value of the property, the proper 
judgment in the case would be finally rendered by it now; but 
although the sheriff’s valuation is prima facie evidence of its true 
value, it is not conclusive, and the estimated value may be contro- 
verted by the defendants and their sureties whenever the question 
shall arise as to what shall be the amount of the judgment to be 
rendered. 

We conclude, therefore, that the judgment should be reversed 
and the cause remanded. 


REVERSED AND REMANDED. 


[Opinion approved June 5, 1883.] 





Hemennemer Bros. v. Brent. 





Statement of the case. 





Hemwennemer Bros. v. J. H. Brent er AL. 
(Case No. 4863.) 


1. SURETIES ON SHERIFF'S BOND.— To charge the sureties on a sheriff's bond, the 
act complained of must not only be such as might be rightfully done by the sheriff 
as such, but which was actually done by him as sheriff under a claim of right 
to do it in his official capacity. 

2. Same.—To render the sureties of a sheriff responsible for money received, it 
must be shown that it came into his hands as sheriff by virtue of some process 
or lawful authority, and that he then failed to pay it over. 

3. Same.— See statement of case for facts pleaded held insufficient, on exception, to 
render liable the sureties on the official bond of a sheriff. 


Appear from Navarro. Tried below before John Q. Rice, Esq., 
special judge. 

On the 3d of February, 1874, this suit was instifuted against 
J. Il. Brent, former sheriff of Navarro county, and against appel- 
lees, sureties on his official bond. The object of this suit was to re- 
eover of Brent and his sureties judgment for $650. The facts on 
which plaintiffs relied for their recovery were stated substantially 
as follows in the petition: 

On the 12th day of August, 1872, Brent was appointed sheriff of 
Navarro county, gave bond with appellees his sureties, and entered 
upon the discharge of the duties of this office; that on 21st Sep- 
tember, 1872, Brent, as sheriff, seized and sold, in cause No. 1133, 
wherein these plaintiffs were plaintiffs and F. Gonzales and others 
defendants, certain property of F. Gonzales, “ and he, James Brent, 
received the money therefor.” 

- That at the December term of the district court of Navarro 
county, in cause No. 1133, Heidenheimer Bros. v. F. Gonzales, de- 
fendant, and Hohorst Furenfels and A. Zadeck, intervenors, it was 
adjudged by the court “that plaintiffs recover of F. Gonzales the 
sum of $650; that intervenors take nothing by their suit, and that 
J. H. Brent, former sheriff of Navarro county, pay over to plaint- 
iffs the said sum of $650 out of the money realized by the sale of 
goods attached in this suit;” that Brent failed and refused to pay 
over the $650, and plaintiffs’ judgment is wholly unsatisfied; that 
said money came into Brent’s hands after the execution and ap- 
proval of Brent’s bond, and while Brent was acting sheriff; that 
the refusal of Brent and appellees to pay over the money was a 
wilful breach of the bond. Judgment by default was taken, which 
was reversed on appeal for defective service. On December 20, 
1881, appellees answered by general demurrer, special exceptions 
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and special answers. The court sustained appellees’ special excep- 
tions. The plaintiffs declining to further amend, judgment was 
rendered against them, from which they prosecuted this appeal and 
assign errors. 


Simpkins, Simpkins & Neblett, for appellant, cited Drake on 
Attachment, secs. 290-299, 309; Probst v. Skillen, 16 Ohio St., 80; 
King v. Nichols, 129 Mass., 143; Sanford v. Boring, 12 Cal., 541; 30 
La. Ann., 299; 6 Mo. App., 277. 


Frost, Barry & Lee, for appellees. 


West, Associate Justice.— The suit was dismissed as to the sheriff, 
and prosecuted against his suretiesaione. The special exceptions of 
appellees filed, both to the original and amended pleadings of ap- 
pellants, point to the fact that these pleadings fail to show that the 
money sought to be recovered of them, as sureties of the sheriff, 
ever came into his hands by virtue of any process or precept law- 
fully directed to him. They object to the pleadings of the appel- 
lants, because they do not show that the money sought to be 
recovered was ever received by their principal in his official capac- 
ity, and by virtue of his office as sheriff, and in the due and usual 
discharge of his duty as such officer. 

These exceptions are well taken. Under the facts disclosed, it 
is not clearly and specifically averred, taking all the allegations 
together, that the appellants did not consent to the private and 
unofficial disposition by sale of the attached goods that the sheriff 
is alleged to have made. On the contrary, the fact that the appel- 
lants are now seeking in this action to recover a portion of the 
proceeds of that sale, would seem to indicate that they had origi- 
nally authorized it, or afterwards ratified it. 

But whether that be so or not is not material; the sale was not 
made by virtue of any order, writ or process of the court, or by its 
authority. Under the terms of the bond, the appellees cannot be 

- held responsible. 

The liabilities of sureties are strictissimi juris, and cannot be ex- 
tended by construction. To charge the sureties on a sheriff's bond, 
the act complained of must not only be one which he might right- 
fully do as sheriff, but which must be actually done by him as 
sheriff, under a claim of right to do the act as such officer. It must 
be a violation of the conditions of his bond. 

The mere fact that the sheriff had the money in question in his 
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possession is not enough to bind his sureties. It must also appear 
that it came into the hands of the sheriff by virtue of some process 
or lawful authority, and that he then failed to pay it over. Hamil- 
ton v. Ward, 4 Tex., 356; State v. Long, 8 Iredell (Law), N. C., 415; 
Schloss v. White, 16 Cal., 65; People v. Pennock, 60 N. Y., 421. 

The facts on which this action is based are set forth in the plead- 
ings, and are not such as to make the sureties of. the sheriff liable. 

The judgment is affirmed. 

AFFIRMED. 
[Opinion delivered June 5, 1883.] 





J. W. Hunr v. Kettum & Roran. 
(Case No. 4904.) 


1. ATTACHMENT — SALE.— Godds attached on the ground that the defendant had 
disposed of his property with intent to defraud his creditors; had been sold by 
him before attachment to a third party with no understanding as to when the con- 
sideration should be paid; they were received by the agent of the purchaser, who 
paid in part for them and shipped a portion of them to his principal; the agent 
afierwards agreed to permit a third party to retain as trustee the remaining 
portion of the goods until the purchaser paid for them as “‘ per agreemént.” 
There was no effort before the attachment to rescind the sale by tendering back 
the consideration paid. The question being whether there had been, as to attach- 
ing creditors, a sale, held, 

(1) There being no understanding as to when the consideration was to be paid, 
the presumption of law is that it was an unconditional sale, taking etfect imme- 
diately, and dependent for its completion on nothing to be afterwards done. 

(2) A sale of personal property is completed by a payment of the purchase 
money, or when the purchaser takes the thing sold into possession. 

(3) The effect of the detention of the goods not shipped by a trustee was to 
make the transaction, to that extent, a pledge of the goods detained to secure the 
debt created by their sale. The sale of the goods remained as complete as if the 
unpaid purchase money had been secured by a pledge of other property. 

(4) Had the transaction been a conditional sale, the condition, under the circum- 
stances, was waived by a failure in time to elect whether he would confirm the 
sale and sue for the balance due, or rescind it, by tendering back the amount paid, 
and reclaim the goods, while the situation of the parties remained such as to per- 
mit this. 

(5) The sale being of the entire stock of merchandise owned by the defendant, 
who ceased thereafter to transact a mercantile business, no damages could be re- 
covered on account of injury to his reputation as a merchant by the levy of the 
attachment. 


Apprat from Bosque. Tried below before the Hon. Jo Abbott. 
Appellees brought suit for a debt alleged to be due, for $388.25, 
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and sued out an attachment, alleging as ground for attachment that 
appellants “had disposed of their property in part with intent to 
defraud their creditors.” 

Appellants pleaded a general denial, and in reconvention: 

Ist. That there was no probable cause; that appellees’ affidavit 
for attachment was false, and that the writ was levied on appellants’ 
goods of the value of $3,000, which was excessive. 

2d. That appellees sued out the attachment maliciously, without 
cause, with intent to injure appellants. 

3d. That appellants were of good commercial credit, and that 
such credit had been ruined by plaintiffs suing out the attachment, 
and prayed for damages. 

Verdict for amount of plaintiffs’ claim, and judgment foreclosing 
lien. 

In appellants’ first plea in reconvention, they set out specificaily 
that they had been for a long time merchants and had good credit, 
and as their customers had been, by reason of failures of crops, 
unable to pay them for goods sold in 1881, they deemed it best for 
their creditors to sell out and not incur further debts; and as they 
owed one IF. M. Middlebrook about $800, they bargained their stock 
of goods to him, and agreed to take their note for the above 
amount, which Middlebrook held, in part payment, and the remain- 
der Middlebrook was to pay in good notes for land, secured by 
vendor's lien and by him indorsed; that the sale was openly and 
fairly made, and appellees, Kellum & Rotan, were informed of it by 
appellants so soon as it occurred, and before they sued out their at- 
tachment; that the goods had been placed, by mutual agreement of 
appellants and Middlebrook, in possession of J. N. Porter, to be held 
by him until Middlebrook delivered the notes, and they were ascer- 
tained to be good and fully secured by the liens; that this oc- 
curred about the 10th of May, 1882, and that on the 20th of May, 
1882, appellees caused them to be attached before the notes had 
been presented to J. N. Porter. 

The character of the testimony, as also of the instructions, which 
were quite lengthy, may be fairly inferred from the opinion itself. 


Anderson & Flint, for appellants, on the issue as to whether a 
sale was made, cited Morgan v. Taylor, 32 Tex., 365; Furlow ». 
Gillian, 19 Tex., 250; Word v. Shaw, 7 Wend., 627; 1 Parsons on 
Contracts, 526, 527; Benjamin on Sales, p. 274, sec. 320. 


No briefs on file for appellee. 
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Wie, Cuter Jusrice.— The charges of the court complained of 
in the first and second assignments of error submitted to the jury 
the sale made by appellants to Middlebrook under two aspects: 
First, as an unconditional sale where a part of the consideration 
had been paid by the purchaser; and secondly, as an executory con- 
tract where a condition precedent had been partly fulfilled by the 
party bound to its performance. 

In the first case the court held that the title to the goods sold 
passe:l to the purchaser immediately ; in the second, that the vendor 
was deprived of his title by failing to rescind the contract and 
place the vendee in the same condition as before the sale within a 
reasonable time, and before it had been placed beyond his power to 
comply with his part of the contract. 

These are undoubtedly correct principles of law, and they do not 
seem to be disputed. The complaint is that the facts of the case did 
not justify them. There was much conflict of testimony as to the facts 
surrounding the sale made by appellants to Middlebrook. In such 
cases, if there be sufficient testimony to warrant the charge of the 
court, we cannot reverse if the charge announces correct rules of 
law. The court, in this case, adapted its charge to every phase of 
the evidence, and, in effect, instructed the jury as to what they 
should do if they believed the state of case to exist as made 
by the proof of appellants, and what they should find if they gave 
credit to the evidence of the appellees. It is apparent that they be- 
lieved the witnesses of the latter, and it is in its application to the 
state of facts made by them that we must consider the charge of 
the court. 

It plainly appears from this evidence that at the time of making 
the sale of the goods by Hunt & Co. to Middlebrook there was no 
understanding as to when the consideration was to be paid. The 
presumption of law, then, is that it was an unconditional sale, taking 
effect immediately, and dependent for its completion on no condi- 
tion whatever. Benjamin on Sales, $$ 311, 315. 

Again, the trade for the goods was made by Hunt and Middle- 
brook in person and acting for themselves. Ford was afterwards 
sent by Middlebrook to receive the goods for him and to see to their 
invoicing and delivery, and, it seems, to make a payment on the con- 
sideration money. He did receive the goods, and paid a large por- 
tion of the consideration, and had shipped a large quantity of the 
goods to his principal before anything was said about securing the 
unpaid balance. 

It is a principle, perhaps, as old as the common law itself, that 
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when there is no understanding to the contrary, a sale of personal 
property is completed by a payment of all, or a portion, of the pur- 
chase money, or when the purchaser, by agreement, takes the thing 
sold into possession. Shep. Touch., p. 224. In this case Ford, as 
agent of Middlebrook, without any previous understanding to the 
contrary, not only received possession of the goods, but paid a large 
part of the consideration agreed to be given for them. 

After the completion of the sale in manner as stated, Hunt be- 
came uneasy about the balance of the consideration, and it was 
agreed between him and Ford that enough of the goods to meet the 
balance thus unpaid should be turned over to Porter as trustee, to 
be delivered to Middlebrook when he paid for them as per agree- 
ment. The object of this, as appears from Ford’s testimony, was 
to secure the payment of the balance due from Middlebrook on the 
trade. The effect was to make the transaction a pledge of the 
goods to secure a debt due from Middlebrook to Hunt. This was 
the object which Hunt sought to obtain. The goods were in pos- 
session of Middlebrook through his agent, and were not returned to 
Hunt, but were sent to the same storehouse where they were origi- 
nally directed to be sent for Middlebrook’s benefit. They were, in 
effect, placed there by himself, not for redelivery to Hunt, but to 
be held by a trustee until Middlebrook should redeem them by pay- 
ing the amount due for their purchase. The original right to the 
goods, obtained by reason of the sale, delivery and part payment of | 
consideration, still existed in Middlebrook. His right to possession 
of them as against the trustee was alone suspended. The trade was 
as complete as if the unpaid balance of the consideration had been 
secured by a pledge or hypothecation of other property. It was no 
more than a sale upon a credit as to this balance of the goods, and, 
if they had remained in the hands of Hunt himself, he would have 
had only a lien on them for their price. 1 Parsons on Con., p. 526, 
and authorities cited; Martindale v. Smith, 1 Q. B., 395. 

We think the charge complained of in the first assignment of 
error was warranted by the evidence. But considered as a condi- 
tional sale, we think that under the circumstances of this case the 
condition was waived, and the property in the goods, as between 
Hunt and Middlebrook, passed to the latter. 

A part of the purchase money was paid; possession of the prop- 
erty was delivered to a third party, to be delivered to Middlebrook 
upon performance of certain acts by him. Hunt had the power to 
do one of two things,— confirm the trade and sue for the balance due, 
or rescind it and reclaim the goods. If he proposed to do the latter, 
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he must restore what he had received, and replace all parties in their 
original situation. Moreover, he must do this within a reasonable 
time, and whilst the situation of the parties remained so far un- 
changed that they could be restored to their first position. Webb 
vy. Stone, 24 N. H., 282, 288. 

To place the parties in their original condition here, that part of 
the consideration received by Hunt should at least have been offered 
to Middlebrook, and the goods should have been in such condition 
that they could have been returned to Hunt. But the levy of the 
attachment prevented the latter, and no offer to return the note re- 
ceived in part payment was ever made, but the note was canceled 
and destroyed by Hunt. He, by his own act, incapacitated himself 
from restoring the note, and made no offer to supply its place with 
anything else. 

We think the charge of the court complained of in the second as- 
signment of error is also correct. 

The third assignment of error is not well taken. The financial 
condition of the purchaser does not change the rule of law. The 
vendor is as much bound to restore to an insolvent the purchase 
money received from him, and otherwise place him in the same con- 
dition he was in before the trade, as he would one in solvent cir- 
cumstances. 

As to the fifth error. assigned, it is sufficient to say that it is diffi- 
cult to see how Hunt could recover for damages caused by the seiz- 
ure of the goods if they belonged to Middlebrook; and as for the 
damages to the reputation of appellants as merchants, the proof 
shows that the goods sold to Middlebrook constituted all their stock, 
and after the sale they ceased to be merchants, and had no reputa- 
tion as such to be injured by the attachment of the property. 

The other assignments of error are too general to claim our atten- 
tion; but, if we could consider them, they disclose no errors for 
which the judgment should be reversed. There is no error in the 
judgment and it is affirmed. 

AFFIRMED. 

(Opinion delivered June 5, 1883. 
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Battery & Ponp v. Trypatt AND Wire. 
(Case No. 3985.) 


1. VENDOoR's LIEN — PuRcHASER.— One who acquires a deed of trust on land to se- 

cure a pre-existing indebtedness, in ignorance that the maker of the deed held the 
land subject to a vendor's lien for unpaid purchase money, and who at trust sale 
becomes the purchaser, by crediting the pre-existing debt with the amount of his 
bid, paying no new consideration, takes the title subject to the vendor's lien. This 
cuse distinguished from Wallace v. Campbell, 54 Tex., 90. 


Arrest from Robertson. Tried below before the Hon. Spencer 


Ford. 

Suit by T. P. Tindall and wife to recover against E. W. Pierce 
$1,500, balance of the purchase money due them on a sale of a tract of 
land, and for the foreclosure of the vendor's lien on two hundred acres 
of the same. The petition alleged that the sale was made the 34 of 
December, 1872. They filed a supplemental petition making G. M. 
Bailey and B. M. Pond parties defendant, alleging that they (the 
appellants) had purchased the two hundred acres of land on the 
2ist of January, 1875, under a trust deed executed to them by 
Pierce on the 24th of December, 1873, after being notified by the 
plaintiff T. P. Tindall of “the defectiveness of said Pierce's title.” 

Pierce answered by general demurrer and general denial; Bailey 
& Pond filed general demurrer and special exceptions, general de- 
nial, and for special answer they alleged that on the 3d day of 
December, 1872, plaintiffs delivered to defendant E. W. Pierce a 
deed described in plaintiffs’ amended petition, in which deed it was 
recited that the purchase money had all been paid; this deed was 
placed on record in Robertson county, and subsequently Bailey & 
Pond, relying upon the acknowledgment of payment of all the pur- 
chase money on the land, and the assurance of Pierce that he was 
the owner of it in law and equity, gave to him a credit, and subse- 
quent to the deed of plaintiffs to E. W. Pierce, without any notice 
of plaintiffs’ lien. Bailey & Pond gave credit, and defendant 
Pierce, on the 5th day of June, 1873, gave them his promis- 
sory note for said indebtedness for $2,094.50, with ten per cent. in- 
terest, this being the amount of Pierce’s indebtedness to Bailey & 
Pond at the date of the note, and at this time defendants had no 
notice of the lien set up by plaintiffs; that on the 24th December, 
1873, to secure said note, defendant Pierce made and delivered to 
W. Kemp, for the benefit of defendants, a deed of trust on the tract of 
land, giving to them a lien on the two hundred acres, and the trustee, 
W. Kemp, was authorized to sell the same to satisfy the note, in 
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case the same was not paid on or before the 1st December, 1874, de- 
fendants still having no notice of plaintiffs’ pretended lien; that 
pursuant to the trust deed the two hundred acres were sold on 21st 
January, 1875, and bought by Bailey & Pond at $2,000, which 
amount was credited on the note; that Kemp, trustee, made to 
Bailey & Pond a deed of conveyance for the two hundred acres; 
that Bailey & Pond were the owners of the land and plaintiffs 
ought not to enforce their pretended lien. 

Judgment for plaintiffs for $1,100 against E. W. Pierce, and a 
vendor's lien foreclosed on the two hundred acres of land, which 
was decreed to be sold to satisfy the judgment. 

Bailey & Pond appealed. 


Collard & Field, for appellants, cited Pasch. Dig., art. 4988; 
Briscoe v. Bronaugh, 1 Tex., 336; Grace v. Wade, 45 Tex., 524-532; 
Cavanaugh v. Peterson, 47 Tex., 205-7; Ayres v. Duprey, 27 Tex., 
606-8. 


Wm. H. Hamman, for appellees. 


Warker, P. J. Com. App.—The facts relied on in the special 
answer of Bailey & Pond were snbstantially proved. If Bailey & 
Pond, being the cestuis que trust in the deed of trust executed to 
them to secure their indebtedness from Pierce, were innocent pur- 
chasers for value, without notice of plaintiffs’ lien, undoubtedly they 
are entitled to be protected against it. The deed to Pierce from 
plaintiffs was an absolute conveyance of the land, and acknowledged 
the payment of the consideration. “It is well settled that a 
vendor’s lien cannot be enforced against one holding title under the 
first vendee by deed, provided the purchase money has been paid be- 
fore or without notice of the lien.” McAlpine v. Burnett, 23 Tex., 650. 
It is evident that if Pierce had conveyed the land, after he obtained 
the deed, to a purchaser without notice of the existence of a vendor’s 
lien, for a valuable consideration, which had been paid, such pur- 
chaser would take the title exempt from the lien. A mortgage or 
‘deed of trust stands upon the same footing as a conveyance by deed. 
2 Story’s Eq. Jur., § 1502, note 2. “The mortgagee,” says Lord 
Hardwicke, “is a purchaser pro tanto.” See note 2 above. 

But Bailey & Pond do not bring themselves within the protection 
of the principle which has been stated. The debt which their deed 
of trust was intended to secure was an existing, precedent debt due 
to Pierce when the deed of trust was executed; they gave no addi- 
tional consideration to procure it. 
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Justice Moore, in Ayres v. Duprey, 27 Tex., 606, said: “To con- 
stitute a person a bona fide purchaser, he must have advanced the 


_ consideration for the purchase. It will not constitute a bona fide 


purchaser, that the creditor bids off the premises, and applies the bid 
on his judgment. That is a precedent debt, and the consideration 
is not advanced upon the faith of the purchase.” 

In Wallace v. Campbell, 54 Tex., 91, it was held, it is true, that 
a judgment creditor who purchases at execution sale, and has the 
amount of his bid credited on the execution, may be considered a 
bona fide purchaser; but that decision does not extend the principle 
under consideration beyond the point decided, and the rule applica- 
ble'to a judgment creditor rests upon its own reasons of policy and 
expediency, and the decision leaves the principle to be applied to 
other cases as before. See, also, remarks of Chief Justice Roberts 
in Ellis v. Singletary, 45 Tex., 40, on the point above referred to in 
Wallace v. Campbell, indicating the inclination of the courts, for the 
sake of expediency, to combat the unqualified application of the 
general rule, to the extent of excepting judgment creditors from its 
operation where they purchase under their own judgments, and 
apply their bids to their satisfaction. 

The evidence fails to show that Bailey & Pond were purchasers 
for a price paid, or a valuable consideration; but to the contrary, 
that they acquired the deed of trust to secure an antecedent indebt- 
edness. Their equity, therefore, is subordinated to that of the plaint- 
iffs, and they, as purchasers with notice given to them at the trustee’s 
sale of the property, acquired a title to it which was subject to the 
plaintiffs’ lien as vendors. Between equities, the established rule is 
that he who has the prior equity in point of time is entitled to the 
like priority in right. 

We conclude that the judgment ought to be affirmed. 


AFFIRMED. 
[Opinion approved June 5, 1883.] 





Tue G., C. & 8. F. R’y Co. v. I. T. Levy. 
(Case No. 4896.) 


1. Contract on Sunpay.—A contract made on Sunday to secure decent burial for 
the dead and to procure the presence of parents of the deceased is, in contempla- 
tion of law, a contract to do a work of necessity and charity, and therefore valid; 
following Doyle v. Lynn, 118 Mass., 197. 
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. DamaGes.— The tendency of decisions by courts in states where technical forms of 
action have been discarded, is to apply the same rule for the measure of damages 
in cases based upon contract, which are attended with circumstances of aggrava- 
tion, that is applied in actions founded in tort solely. 

3. SamE.— A railway company which owned and operated for hire a telegraph line 
received a message on Sunday to be transmitted to one living at a place where it 
maintained a telegraph office on its line. The message announced the death of 
the sender’s wife and child, and was directed to his father, requesting his presence. 
Held, that the sender was entitled to recover against the company, over and above 
such sum as he paid for the transmission of the message, if there was wilful or 
gross negligence in failing to deliver the message, such an amount of exemplary 

. damages as a jury might award under proper instructions. When nominal dam- 
age is shown in tach a case, it is for the jury to measure the exemplary damage, 
whose verdict, if excessive, would be set aside. 

. DistincuisHED.— This case distinguished from So Relle ». W. U. Tel. Co., 55 Tex., 
309. There the action was by him who received the message, and who showed no 
nominal or special damage; here the plaintiff was the sender, with whom the con- 
tract for its delivery existed, and whose right to recover nominal damage was 
shown. 

5. DamaGces.— A telegraph company which is guilty of gross negligence or total failure 
in delivering a message of a strictly private nature, announcing the death of a rela- 
tive of the sender, and desiring aid and the like, cannot eseape with mere nominal 
damages on account of the want of strict commercial value in the message. 

. Practice — Evipence.— Though evidence improperly admitted, which was cal- 
culated to arouse the feelings of the jury against the party opposing him who 
offered it, may afterwards be withdrawn and the jury told not to regard it, its im- 
pression is not easily effaced or its influence calculated, and it is ground for re- 
versal. 

. Practice.— The practice of admitting improper testimony with the promise or ex- 
pectation of afterwards directing the jury not to consider it, or of controlling its 
effect by a charge, is one not to be encouraged. Impressions once made. are not 
easiiy effaced; and when such testimony results in rousing the sympathies or 
prejudice, it is apt to influence the finding, notwithstanding a charge to disre- 
gard it. 


Apprat from Milam. Tried below before the Hon. W. E. Col- 
lard. 


Ballinger & Mott, for appellant, that the contract made on Sun- 
day was illegal, cited Texas Penal Code, art. 183; Parsons on Con- 
tracts, vol. 2, star pp. 646 and 762, and note n; Addison on 
Contracts, vol. 1, p. 381; Thilock v. Webb, 56 Me., 100; Pate w. 
Wright, 30 Ind., 476; Stewart v. Davis, 31 Ark., 518. 

That exemplary damages cannot be recovered for mental suffer- 
ing caused by gross negligence in the breach of a contract, cited 
Greenl. Ev., vol. 2, sec. 267 and note 2; Sedg. on Dam., vol. 1 
(7th ed.), p. 24 and note a; Scott & Jarnagin on Telegraphs, secs. 
417, 418; Wilson v. Young, 31 Wis., 574; Johnson v. Wells, Fargo 
& Co., 6 Nev., 224; Curtis v. R. & S. R. R. Co, 18 N. Y., 534; 
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Walsh v. C., M. & St. P. R’y Co., 42 Wis., 23; Brown v. C., M. & 
St. P. R’y Co., Wis. Leg. News, February 2, 1882; Joch v. Dunk- 
wardt, 85 IIl., 331; Hamlin ». G. N. R’y Co. 1 H. & N., 408-411; 
Hobbs v. L. & 8. W. R’y vi hg Law Rep. ‘Q B.), 111; Blake », 
Midland R’y Co., 18 Q. B., 93; 10 Eng. L. & Eq., 437: Field on 
Damages, 630; Wharton on adieeen sec. 756; ‘Thompson on 
Negligence, vol. 2 2, 837; Shearman & Redf. on Negligence, 557. 





Henderson & Henderson and Maxey & Fisher, for appellee. 


Sraytoy, Assoctate Justice.— The cause of action set out in the 
brief of appellant is as follows: 

“ The plaintiff alleged that appellant owned and operated a tele- 
graph line from the town of Cameron, in Milam county, to the town 
of Cleburne, in Johnson county, transmitting telegrams for hire, 
That on September 30, 1882, appellee’s wife, Bettie Levy, died, and 
his infant child died the day before near said town of Cleburne. 
That appellee, being in strai itened ci: rcumstances, among strangers, 
and in need of pecuniary assistance about the funeral obsequies and 
burial of his wife, and desirous of removing the corpse of his wife 
to Milam county for interment, and being in great distress and re- 
quiring and desirous of the help, consolation and assistance of his 
father, I. Levy, then residing at said town of Cameron, and also 
being desirous of the help, comfort, consolation and assistance of 
Mrs. Catherine A. Dean, the mother of his wife, who also resided 
at said town of Cameron, delivered to appellant, about ten o’clock, 
A. M., of October 1, 1882, a telegram, paying the charges thereon, 
and informing appellant of the necessity for a prompt transmission 
and delivery of the same, and that appellant undertook to deliver 
the same in a reasonable time. The following is a copy of said 
telegram: 





“¢Orrepurne, October 1, 1882. 


“¢To I. Levy, Cameron, Texas: — Bettie and baby dead. Come 
to Cleburne to-night train to my help. Wade meet you. Tell her 
mother. (Signed) J. T. Levy.’ 


“That notwithstanding appellant’s undertaking to deliver said 
telegram in a reasonable time, appellant wilfully, and by its care- 
lessness and negligence, failed to deliver the same within a reasonable 
time, and did not deliver the same until about eleven o’clock, A. M., 
of October 2, 1882. That October 1, 1882, the day on which the 
telegram was delivered to appellant, was Sunday, but that the trans- 
mission and delivery of the same was a work of necessity and 
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charity. That appellee kept the body of his wife disinterred, await- 
ing the arrival of said I. Levy, and expecting, also, the arrival of 
the mother of his wife, until about ten o’clock, A. M., on the 2d day 
of October, 1882, when his father, I. Levy, failing to arrive, and 
failing to hear from him, and it being impossible to keep the body 
of his wife longer out of the grave, he had her buried. That if 
appellant had delivered said telegram to appellee’s father, I. Levy, 
he would have come to his relief and would have rendered him 
needed pecuniary assistance, and that he and his said wife’s mother 
would have been present at the funeral obsequies and burial of his 
wife, and would have comforted and consoled him on that sad ocea- 
sion. That on account of the absence of appellee’s father and his 
wife’s mother he was compelled to put the body of said wife away 
among strangers and to bear his heavy affliction alone, without the 
comfort and consolation of any relative or friend. That appellee 
incurred heavy expense in keeping the corpse of his wife out of the 
grave awaiting the arrival of his father and wife’s mother, and that 
he was almost out of funds and had to make sacrifice of the little 
property he had in order to pay the expenses incurred and to avoid 
the importunity of his creditors. That on the failure of his father 
to answer said telegram, or to come to his relief, he was greatly dis- 
tressed and mystified; that injury inflicted on the feelings of the 
appellee was painful in the extreme, and that he was damaged in 
the sum of $50,000.” 

The petition further alleged that the telegram was received at the 
office of the appellant at Cameron about ten minutes after ten 
o’clock, A. M., on the Ist of October, 1882, and that the train passed 
Cameron on its way to Cleburne after two o'clock, P. M., on that 
day, and arrived at Cleburne on the night of the same day, and that 
if ordinary diligence had been used in the delivery of the telegram, 
the father of the appellee would have gone to his assistance on that 
train. 

It appears that the father was a merchant residing in the town of 
Cameron, whose residence, about ‘six hundred yards from the tele- 
graph olfice, if not known, might easily have been ascertained, and 
that upon the receipt of the telegram at Cameron it was sent out 
three times during the day by a messenger boy, who went to the 
father’s place of business to deliver it, but not to his residence, and 
not thus finding him, although he was at his residence the greater 
part of the day, the dispatch was not delivered until about ten 
o'clock, P. M., on the next day. 

It does not appear that the person who delivered the message to 
Vou. LIX—235 
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the messenger boy advised him of the necessity for prompt delivery 
of the same. The facts alleged in the petition were in the main 
proved. 

It is urged that the court erred in overruling the exceptions filed 
to the petition. There are only two questions raised by the demur- 
rers deemed necessary to particularly consider in disposing of the 
case, the others being clearly untenable. 

It is claimed that the contract to send the message was illegal 
because made and to be executed on Sunday. There was no error 
in this respect. The petition and evidence show a case in which 
the acts which appellant contracted to perform were necessary to 
secure decent burial to the deceased wife of the appellee, and the 
presence of parents. The court might and ought to have instructed 
the jury that the contract to do things necessary to such an end 
was a contract to do a work of necessity and of charity, and therefore 
valid. Doyle v. Lynn, ete., 118 Mass., 197. 

It is urged that neither the petition nor evidence shows such facts 
as can be made the basis for damage. In cases of this character, 
there is frequently great difficulty in determining whether they are 
to be limited to such measure of damages as are usually allowed in 
cases for breach of contract, or whether, in addition to such measure, 
circumstances of aggravation may be shown, and the larger measure 
of damages, recognized as proper in cases of torts, applied; or 
whether such cases, though to some extent based upon contract, 
may not be considered as essentially founded on tort. 

Actions such as this are not based solely upon breach of contract, 
and hence to be considered in the determination of the measure of 
damages by the rules applicable to a breach of contract to sell and 
deliver property, or to do certain acts in reference to property, but 
the rules applicable to such contracts, in so far as applicable, may be 
looked to; as where a corftract has been made under special circum- 
stances, which are known to the contracting parties, and from which, 
in the nature of things, special damage will result if the contract is 
not performed. There the parties are to be presumed to have con- 
tracted with reference to such circumstances and the damage which 
will naturally flow from a non-performance of such contract; and in 
such case, where the element of wrong, oppression or wilful neglect 
enters into the breach of the contract, any damage, either actual or 
exemplary, which the law authorizes to be recovered, ought to be 
held to have been contemplated by the parties, and therefore recov- 
erable, unless technical rules of procedure or evidence prevent it. In 
this state we have no forms of action, and a plaintiff may state all 
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the facts upon which he relies for a recovery, if they be so connected 
that out of the same transaction one injury results; the extent of 
the injury and right to increased damages being affected by all the 
attendant facts. 

The reasons which have been given by courts which recognize 
forms of action, why, even in transactions based upon contract, any 
circumstances of aggravation by which the wrong is intensified may 
not be set up and a recovery had thereon as in cases purely in tort, 
lose much of their force in courts where no technical forms of 
action are recognized. 

The tendency of the decisions in courts where technical forms of 
action have been discarded is to apply the same rule for the measure 
of damages in cases based upon contract, which are attended with 
circumstances of aggravation, as is applied in actions grounded in 
tort solely. 

Referring to this question Mr. Field says: “We have noticed the 
extent to which the courts have gone in considering motives on 
breaches of contracts, and there would seem to be a tendency to 
allow an inquiry into the motives generally in such cases. And when 
the question is freed from the technical and formal objections we 
have referred to, there can be no sound reason why a plaintiff may 
not recover as ample damages for a wilful breach of contract as for 
a wilful tort.” Field on Damages, 64, 59-63. 

Mr. Sedgwick, speaking upon the same subject, after having 
stated the rule where forms of action are recognized, with the at- 
tendant rules of pleading and evidence, says: “Iam far from de- 
siring to express an opinion in favor of the doctrine of the text; on 
the contrary, if the plaintiff in an Anglo-Saxon court of justice shall 
ever be permitted to state his complaint according to the actual 
facts, and not be compelled to use an unmeaning formula, I can see 
no reason, greatly as legal relief would be thus extended, why ex- 
emplary damages should not be given for a fraudulent or malicious 
breach of contract as well as for any other wilful wrong. Damages 
are given by the civil law in many cases of this kind. So they are 
in Louisiana, the jurisprudence of which state is very much fash- 
ioned on the great Roman original.” 1 Sedgwick on the Measure 
of Damages, 445, note 1. The following cases bear upon the same 
subject: Jones v. Steamship Cortez, 17 Cal., 487; Heirn v. Me- 
Caughan, 32 Miss., 37; New Orleans, Jackson & Great Northern 
R. R. Co. v. Hurst, 36 Miss., 667; Wharton on Negligence, 435. 

In the case of N.O., J. & G.N. R. R Co. v. Hurst, above referred 
to, it appeared that Hurst had paid the price for transportation upon 
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the railway as a passenger from New Orleans to Quin’s Depot, and 
that, contrary to his wish, he was carried beyond the station, and 
there directed to leave the cars, which he did. LHe stated all the 
facts attending the transaction and recovered more than compensa- 
tory damages. In discussing the measure of relief to which the 
party was entitled, the court said: “It is insisted, however, that in 
this case the declaration is based on an alleged breach of contract; 
that no special damages are laid in the declaration, and none were 
proven on the trial; but, on the contrary, the defendant in error 
himself stated and admitted that he had sustained no pecuniary in- 
jury by the act complained of. Under our system of pleating the 
formal distinctions between actions are abolished, and the declaration 
states the facts which constitute the cause of action plainly, distinetly 
and substantially. In determining, therefore, the character of the 
action, we look to the substance of the whole statement, and not to 
the mere formal language in which it is expressed. We have re- 
gard to the fucts constituting the cause of complaint, and afford the 
plaintiff the most ample redress and relief which the facts will jus- 
tify consistent with a due regard to the rights of the defendant. . It 
is the policy of our system to trammel the rights of the parties as 
little as possible by the technicalities of mere form, but so to shape 
the pleadings as to bring before the jury the very right of the mat- 
ter in issue between them without unnecessary delay or expense, 
Hence, when the facts are plainly and distinctly stated, the action will 
be regarded as either én tort or contract; having regard, first, to the 
character of the remedy such facé/s indicate, and second, to the most 
complete and ample redress which, upon the facts stated, the law 
can afford. . . . And in cases of this character (against common 
carriers), the courts are inclined to consider it as founded én tort 
unless a special contract very clearly appear to be made the grava- 
men and object of the complaint in the declaration. . . . The 
contract is stated as inducement to the action, as the foundation of 
defendant’s right to be on the cars, to show that defendant in error 
was lawfully there.” 

The same principles are believed to be recognized in the following 
cases: Graham v. Roder, 5 Tex., 149; Neill v. Newton, 24 Tex., 
204; Pridgen v. Strickland, 8 Tex., 433; H. & T.C. R. R. Co. ». 
Shirley, 54 Tex., 148. In some other parts of the opinion in that 
case, language is used which may seem to be in conflict with the 
views here expressed; but when considered with reference to the 
facts of that case they are not believed to be so. 

Telegraph companies exercise a public employment, which imposes 
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upon them duties to the public, which give to every person the right 
to hiave their services in the transmission of proper messages, upon 
payment of the requisite consideration; and this public duty creates 
an obligation honestly and faithfully to perform that duty, when- 
ever it is fixed in a given case. ; 

The purpose of a contract, express or implied, in reference to any- 
thing falling within the line of that duty. is to make it obligatory in 
the given case, rather than to create the duty or fix the measure of 
damages in case of its non-performance. 

Such duties do not stand solely upon special contract, as do duties 
which arise between individuals who owe no daty to each other, nor 
to the public, in reference to the subject matter of contract. 

The principle applicable to this class of cases is thus well stated 
by Mr. Cooley in his work upon Torts, 91: “ There are also, in cer- 
tain relations, duties imposed by law, a failure to perform which is 
regarded as a tort, though the relations themselves may be formed 
by contract covering the same ground. The case of the common 
carrier furnishes us with a conspicuous illustration. The law re 
quires him to carry, with impartiality and safety, for those who 
oifer. If he fails to do so, he is chargeable with a tort. But when 
goods are delivered to him for carriage, there is also a contract, ex- 
pressed or by operation of law, that he will carry with impartiality 
and safety; and if he fails in this, there is a breach of contract. 
Thus, for the breach of the general duty, imposed by law because of 
the relation, one form of action may be brought, and for the breach 
of contract another form of action may be brought.” 

The rule is thus tersely stated by Jarvis, C. J., in the case of Court- 
may v. Earle, 10 Common Bench, 83: “ Where there is an employ- 
ment, which employment itself creates a duty, an action on the case 
will lie for a breach of that duty, although it may consist in doing 
something contrary to an agreement made in the course of such em- 
ployment by the party upon whom the duty is cast.” 

Practically the same ruling was made in the cases of Govett 2. 
Radnidge e¢ al., 3 East, 62; Heirn v. McCaughan, 32 Miss., 37, and 
N. 0., J. & G. N. R. BR. Co. v. Hurst, 36 Miss., 665. 

Upon the whole case, as made by the petition and evidence, we 
are of the opinion that the appellee was entitled to recover whatever 
damage the proof may justify, over and above such sum as he paid 
for the transmission of the message; and this in the way of exem- 
plary damages, if the negligence of the appellant, in failing to de- 
liver the message, was wilful or gross, which is a matter to be 
determined by a jury, under proper instructions; and as to the suffi- 
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ciency of the evidence to establish such negligence, we refrain from 
comment, as the judgment will have to be reversed for matters here- 
after to be considered. 

The difficulty of measuring the damages to the feelings of the 
appellee, he showing-at least nominal damages, without which he 
would not be authorized in this character of suit to recover exem- 
plary damages, is felt to be very great; but the duty of determining 
that question is one which must, if so demanded, be confided to a 
jury, whose verdict may be set aside if excessive. 

Nominal damages, at least, being shown in this cause, which ena- 
bles the appellee to maintain the suit, we are of the opinion, as ex- 
pressed by elementary writers who have given much thought to 
questions of this character, that “ In cases of delay or total failure of 
delivery of messages relating to matters not connected with business, 
such as personal or domestic matters, we do not think that the com- 
pany in fault ought to escape with mere nominal damages on account 
of the want of strict commercial value in such messages. Delay in the 
announcement of a death, an arrival, the straying or recovery of a 
child, and the like, may often be productive of an injury to the 
feelings which cannot easily be estimated in money, but for which 
a jury should be at liberty to award fair damages. Yet, in such 
cases, the damage ought not to be enhanced by evidence of any 
circumstance which could not reasonably have been anticipated as 
probable from the language of the written message.” Shearman & 
Redfield on Negligence, 605. Otherwise, in a large class of cases, 
most grievous wrongs may be inflicted in matters as vitally affecting 
the welfare of individuals as in other matters to which a pecuniary 
value, a market price, can be fixed; and this in disregard of a duty 
voluntarily assumed to the public, to secure the due performance of 
which many privileges not possessed by persons generally are con- 
ferred by the state upon the offending party. 

During the trial the court permitted the appellee to testify as 
follows: 

“T was there (in Johnson county) among strangers, and without 
friends and money. I had to mortgage my team to get a burial 
case; my creditors were crowding me for money and [ had to sacri- 
fice my property to satisfy them. I owed Quilitches $27 for stay- 
ing with him while my wife was sick, from Thursday until Monday; 
he followed me to Cleburne and “dunned” me until [ let him 
have my harness, and I was very much distressed by reason of 
my financial condition.” To which the appellant objected, on the 
grounds that it was improper and irrelevant evidence, and that it 
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was liable to unduly arouse the sympathy of the jury and mislead 
them. 

The next morning, while the witness was still on the stand, the 
counsel for plaintiff stated that on consultation they had concluded 
to ask the court to sustain the objections of the defendant to the 
above evidence, or to allow plaintiff to withdraw said testimony 
from the jury, and thereupon the court allowed plaintiff to with- 
draw the evidence and struck out said testimony, and informed the 
jury that they would not consider same in making up their verdict; 
defendant at the time contending that it had been damaged in the 
minds of the jury by this evidence, and that it had been considered 
by the jury, and that it could not be withdrawn from them so as 
not to affect them in making up their verdict, and still asked that it 
be allowed its bill of exceptions. 

The admission of this testimony is assigned as error. This 
evidence should not have been admitted; for the financial condition 
of the appellee, which created the necessity for mortgaging or 
selling his property, was not the natural result of appellant’s failure 
to deliver promptly the message; in fact, the mortgage seems to 
have been made before he could have had a reasonable expectation 
of even hearing from his father. The evidence was of a character cal- 
culated to arouse the sympathies of the jury in his favor, and their. 
indignation against the appellant; and, besides, to furnish the jury 
with an improper basis for damages. 

The question is: Was the admission of the testimony, although 
the jury were subsequently directed to disregard it, such error as re- 
quires a reversal of the judgment? 

It is true that the admission of some kinds of testimony, which a 
jury is afterwards directed not to consider, may not be sufficient 
cause for reversal; but we are of the opinion that where, in cases 
like the present, evidence which is calculated to arouse the sympa- 
thies of jurors fn favor of the party who offers it, and to arouse 
the feelings of the jury against the opposite party, is erroneously 
permitted to go before the jury, it is proper ground for reversal. 
Graham & Waterman on New Trials, 612-639. 

The testimony objected to was that of the appellee himself, and 
in its nature well calculated to produce upon the minds of the jury 
an impression and sympathy in his favor, as well as an erroneous 
view as to the proper elements of damage; and however conscien- 
tious a juror may be, and however hard he may seek to efface the 
impression made by it, he is still likely unconsciously to permit it to 
influence his verdict. 
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The practice of admitting improper evidence, with the promise or 
expectation of subsequentiy directing the jury not to consider it, or 
of controlling it by the charge, is not to be encouraged; for upon 
minds misdirected in legal investigations, and excited by sympathy 
aroused by recitals of apparent hardship, such directions or instrue- 
tions will usuaily be found impotent to efface impressions once made, 

For this error of the court the judgment is reversed and the cause 
remanded. 

‘ REVERSED AND REMANDED. 

[Opinion delivered June 5, 1883.] 





J. M. Barnuarr er Au. v. A. J. & J. A. Crarx. 
(Case No. 4328.) 


1. STATEMENT OF FAcTs — A paper incorporated in the transcript, and intended as a 
statement-of facts, was filed on the day wien the trial occurred, two days before a 
motion for new trial was mide, and ten days before its approval by the judg». It 
did not purport to contain a statement of all the facts in evidence on the trial. It 
was approved by the district judge, but contained no recitation of a disagreement 
of counsel. The clerk's certificate was also attached, that “‘the testimony was 
signed and sworn to by the respective witnesses,’’ as therein stated. JZeld, it was 
not such a statement of facts as could be considered on appeal. 


Arprat from Williamson. Tried below before the Hon. W. A, 
Blackburn. 

This was an application originally made in the county court of 
Williamson county, by W. C. Cain, to have probated what purported 
to be the last will and testament of William Clark, deceased, Cain 
being named in the will as executor. 

The application was contested by A. J.and J. A. Clark, and while 
the case was pending in the district court W. C. Cain died, and J. 
M. Barnhart e a/., upon their petition, were admitted to prosecute 
the application. , 

The opinion states all that is necessary for it to be understood. 


Barnhart & Brumby, for appellant. 
Posey & Dalrymple and [Hughes & Key, for appellees. 


Wire, Cuter Justice..— What purports to be the statement of 
facts in this case does not come to us in such shape as to demand 
our attention. It is evidently a copy of the testimony taken upon 
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the hearing of the application to probate the will of William Clark, 
deceased, committed to writing at the time, subscribed in open court 
by the witnesses, and filed by the clerk as required by art. 1853, 
Revised Statutes. It commences: “ Be it remembered that upon 
the trial of the above styled cause, the following facts were proven, 
towit.” Then follows the testimony of the witnesses, signed by them, 
and at the close the clerk certifies that the “testimony was signed 
and sworn to by the respective witnesses, as therein stated.” The 
paper was filed February 2, 1881, the day upon which the trial oc- 
curred, and approved by the judge February 12, 1881. A motion 
fora new trial was made February 4, 1881, and was on the same 
day overruled and motion of appeal given. 

This paper may be properly gotten up to preserve in the district 
court a record of the proof taken upon the application to probate 
William Clark's will, but it lacks many of the essentials of a state- 
ment of facts for this court. It does not show by express statement 
or necessary implication that it contains all the facts proved upon the 
trial. The facts following the caption may have been proved, and 
yet a great many others which were proved, omitted from the state- 
ment. It is different from a recital that the paper contains the facts, 
or all the facts, proven on the trial. 

The approval of the judge may have been intended merely as an 
indorsement of the clerk’s certificate, or of the fact that this was a 
proper record, under art. 1853 of Revised Statutes, of what the wit- 
nesses swore to upon the application of the probate of the will. 
But if the judge intended to approve the paper as a statement of 
facts, it is still insufficient. Such an approval, without the signature 
of counsel, would be sufficient only when there was a disagreement 
on their part clearly expressed, or necessarily implied. The judge 
does not state that they had disagreed, nor do we think that such is 
the conclusive presumption. 

The paper was filed on the day of the trial, and before it could 
be known whether or not there would be a necessity for making up 
a statement of the facts for the supreme court, for no one had 
moved for a new trial, and no notice of appeal had been given. It 
was held in Lacey v. Ashe, 25 Tex., 384, that where a statement of 
facts hal been made up before notice of apneal given, and had been 
signe by the counsel of plaintiff in error and approved by the 
judge, this court would not presume that the counsel of the opposite 
party had failed to agree to the statement, and that the judge had 
made it up, as in such cases. For as no notice of appeal had been 
given, the counsel for the prevailing party could not be charged 
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with refusal or neglect to make out such statement. So in this case 
neither party could be in default in this respect, as neither had 
knowledge that a statement of facts would be needed till after 
motion for new trial overruled or notice of appeal given. The law 
intends that a statement by the judge alone shall be good only when 
the parties have neglected or refused to agree, and, of course, if 
nothing of this kind could have occurred, his statement is of no avail. 

Our statute contemplates that the statement of facts shall be 
made up, signed and filed after the conclusion of the trial (R.S., art. 
1377), by which, we have already held in a similar case, is meant 
the overruling of a motion for a new trial, if one has been made, 
R. R. Co. v. Joachimi, 58 Tex., 452. It certainly intended that coun- 
sel for both parties should have ample opportunity to make out and 
agree to such statement, or, in case they could not agree, to present 
their recollection of the evidence to the judge before he made out 
a statement of his own. No evidence that they have had such 
opportunity is afforded by the fact that a paper called a statement 
of facts, filed two days previous to the conclusion of the trial, has 
the equivocal approval of the judge attached to it ten days there- 
after, without anything to show even the object of such approval, 
much less that it was in consequence of a disagreement between the 
counsel of the respective parties. We think the paper termed a 
statement of facts is not such as we can consider in deciding this 
case. 

Neither of the assignments of error is such as can be considered 
without a statement of facts; and the judgment is affirmed. 


AVFIRMED. 
[Opinion delivered Jun> 5, 1883.] 





Waco Loner No. 70, I. O. O. F., v. Saran L. Wueerer. 
(Case No. 3811.) 


1. Service OF GARNISHMENT.— To authorize a judgment by default against a cor- 
poration, service of process r quiring the corporation to appear and answer must 
be made either on the president, treasurer, principal officer or agent of the cor- 
poration, or on the agent or person representing such corporation in the county 
within which the cause of action arose. Service upon a trustee of th» corporation 
will not be suffi-ient, unless, in addition to being such trustee, he sustains to the 
corporation some one of the relations above enumerated. 
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Error from McLennan. Tried below before the Hon. X. B. San- 
ders. 

Mrs. Sarah L. Wheeler brought suit against the Southern Life 
Insurance Company in the district court of McLennan county to re- 
cover $5,000, the amount of a policy on the life of her deceased 
husband. At the same time affidavit was made and a writ of gar- 
nishment issued against plaintiff in error and served upon 8S. W. 
Mabry, 8. A, Killough and B. F. Richey as trustees. Judgment by 
default was rendered against the life insurance company for the 
amount of the policy, and at the same time against plaintiff in error 
as garnishee. The latter judgment was brought before the court on 
writ of error. The only question raised by the assignment of errors 
considered in the opinion involved the legality of the service on 
plaintiff in error. 


Clark & Dyer, for plaintiff in error, cited, besides the statute, 
O’Brien v. Canal Co., 10 Cal., 332; Aiken v. Mining Co., 6 Cal, 199; 
Drake on Attachments, § 470. 


No briefs for defendant in error. 


Warts, J. Com. Ape.— This was a judgment by default rendered 
against plaintiff in error as garnishee. The affidavit for the writ of 
garnishment recites that the affiant had “reason to believe that 
Waco Lodge No. 70, Independent Order of Odd Fellows, which 
lodge is a private corporation chartered by an act of the legislature. 
of the state of Texas, approved the 26th day of January, 1574, 
and whose trustees are S. W. Mabry, 8S. A. Killough and B. F. 
Richey, who are resident citizens of McLennan county, state of 
Texas, is indebted to said life insurance company.” <A copy of the 
writ of garnishment was served upon each of the parties named as 
trustees. Plaintiff in error insists that there was no legal service 
upon it to support the judgment by default. 

The statute then in force providing for service of process upon 
private corporations consisted of two sections. First, by section 2 
of “An act to fix the venue in certain cases,” approved March 21, 
1874, it is enacted “ That service of process on any of such corpora- 
tions may be had by delivering a copy of such process, with certi- 
fied copy of plaintiff's petition, if any, to the president, secretary, 
treasurer, principal officers, or the agent.” 

sy section 2 of “An act to confer jurisdiction of certain civil 
causes on the courts in the several counties in this state,” approved 
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April 17, 1874, it is enacted “ That service of process may be had on 
any such corporation, association, or joint stock company, by deliy- 
ering a copy to the agent or person representing such corporation 
in the county in which the cause of action or a part thereof arose.” 
It does not appear from the allegations in the allidavit for the writ 
of garnishment that the trustees named are embraced in the terms 
of the statute. They are not shown to be principal o'licérs, or 
agents or persons representing the corporation. For anything ap- 
pearing to the contrary, they might be the trustees of the corpora- 
tion for a particular or limited purpose, holding the legal title to 
some particular piece of property for the corporation. It does not 
appear that these trustees or either of them was “president, secre- 
tary, treasurer, principal officer, agent, or representing the corpora- 
tion in McLennan county;” and borrowing the language of the 
supreme court of California in O’Brien v. Canal Co., 10 Cal., 343, 
“The summons might, with as much propriety, have been served 
upon any other stranger.” 

To authorize a judgment by default against. a corporation, the 
process must be served in the manner and upon some one of the 
persons named in the statute. And as that was not done in this 
case, the judgment against plaintiff in error ought to be reversed 
and the cause remanded. 

REVERSED AND REMANDED. 

[Opinion approved June 5, 1883.] 





MarsuHatt We tts v. Geo. W. Lrrrierrecp. 
(Case No. 4703.) 


1. Sat.e.— Though, as a general rule, a contract for the sale of chattels remains ex- 
ecutory so long as anything remains to be done to the thing sold to distinguish ib 
from other things of like character yet when the act to be performed is to be done 
by the purchaser, to whom possession is delivered before its performance, the con- 
tract is executed, and the sale complete on delivery. 

2. BIL. OF SALE OF CATTLE.— Though, under the statute, the possession of cattle 
purchased and delivered without a bill of sale thereof is prima facie illegal, still 
the title to the property passes on purchase an: delivery without a bill of sale, 
when the purchase is bona fide, upon sufficient consideration, and no evasion of 
the law is intended. 

8, Notice.— One who purchases cattle which are at the time not in the possession of 
the vendor, but of another who, though having no bill of sale thereof, has pur- 
chased and received possession in good faith, cannot be an innocent purchaser, but 
is affected with notice of everything in regard to the claim of the first purchaser, 
which a reasonable inquiry would have enabled him to obtain. 
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4. Contract.— A debtor who places chattels in the possession of his creditor, with an 
agre ment that the creditor shall have an interest in them commensurate with the 
amount of his debt, and that the creditor should set aside wu sufficient amount to 
satisfy his debt and return the residue to the debtor, invests the creditor with a 
power over the property which cannot be revoked, and a subsequent sale of the 
entire property to another, while it remains in the hands of the creditor, passes no 
title as against the credicor’s right to payment. 


+ 


Aprrat from Lampasas. Tried below before the Hon. W. A. 
Blackburn. 

Suit by the appellee, Geo. W. Littlefield, against Marshall Wells 
for the recovery of one thousand and eighteen head of cattle, of 
which plaintiff claimed to be the owner, and which were alieged to 
have b-en taken possession of and unlawfully withheld by defend- 
ant. Plaintiff obtained a writ of sequestration. The petition 
allege the average value of the cattle to be $9.80 per head, and 
the aggregate value to be $10,000. 

Defendant Wells filed his answer, in which he pleaded: 

1st. General denial. 

2d. That on August —, 1881, L. A. Mosty and R. E. McAnulty 
were doing business as partners in buving and selling cattle, and 
were such partners until about November 1, 1881. That during the 
partnership, in payment for cattle, Mosty executed to Wells his 
promissory note for $4,300, dated August 20, 1881, payable thirty 
days after date and drawing ten per cent. per annuin interest. 
That said cattle were bought and used by said partnership, and that 
by agreement between Mosty and McAnulty the debt due defend- 
ant was to be considered as a partnership debt; that the business of 
said partnership was done in the name of L. A. Mosty; that the 
note had never been paid except as elsewhere stated in answer; that 
afterwards Mosty authorized and instructed defendant to go to Den- 
ton county, Texas, and get and drive one thousand and eighteen 
head of cattle to Lampasas county, and hold the same until he, the 
defendant Wells, could select therefrom a sufficient number at the 
price Mosty had paid for same, to pay off the note and interest. 
That the price paid by Mosty for the one thousand and eighteen 
head of cattle was $8 per head. That relying on the promise of 
Mosty, he, Wells, went to Denton county, and at great expense 
drove the cattle to Lampasas, which were the same described in 
plaintiff's petition, and was holding the same and waiting for the 
arrival of Mosty and McAnulty to make his selection therefrom 
and deliver the balance to Mosty and McAnulty, when the cattle 
were scized and taken from the possession of defendant by the 
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sheriff of Lampasas county, by virtue of the writ of sequestration. 
That if plaintiff ever acquired any right to the cattle, the same wag 
acquired from Mosty and McAnulty after defendant had taken pos- 
session of the same under his agreement. 

Defendant also by his answer asked that Mosty and McAnulty 
be made parties to the suit; that said cattle be ordered returned to 
defendant to enable him to select a sufficient number at $8 per head 
to pay off his debt, or that the cattle be decreed to be sold for the 
satisfaction of the debt; or in the event it should be found that the 
cattle have gone into the possession of plaintiff, and been removed 
bevond the jurisdiction of the court, then that defendant have judg- 
ment against said plaintiff and the sureties on his replevin bond for 
the amount of principal and interest due on the note. 

Plaintiff filed exceptions and general denial to defendant’s an- 
swer. The case was tried by the court without a jury, and judg- 
ment rendered in favor of plaintiff, that he have and retain from 
defendant the possession of the cattle; that plaintiff be quieted in 
his possession, etc.; the judgment reciting that the cattle were taken 
from the possession of defendant by the sheriff of Lampasas county 
by virtue of a writ of sequestration issued in this cause; that de- 
fendant failed to replevy the cattle, and they were delivered by said 
sheriff to plaintiff, he giving his replevin bond therefor. 

The following were the conclusions of law and facts filed by the 
court at the request of defendant’s counsel: 

“ist. I tind the following to be the facts: That sometime in 
September, or about the Ist of October, 1881, L. A. Mosty was in- 
debted to Marshall Wells in the sum of $4,300, and agreed with 
Wells that if he (Wells) would go from Lampasas to Denton county 
and get five hundred head of cows, with calves, that he had bought 
there from Knight & Dawson, and bring them to Lampasas county, 
he could select therefrom a sufficient number, at $16 for each cow 
and calf, to pay off said debt. That Wells agreed to do so, and 
afterwards, on the 8th of October, met Mosty in Fort Worth, and 
he then received an order on Knight & Dawson for the cattle, 
signed by Mosty and McAnulty, and went to Denton county and 
got the cattle, and reached Lampasas county with them on the 13th 
of November, 1881, and they were seized by the sheriff of Lam- 
pasas county by virtue of the writ of sequestration issued in this 
cause. At the time they were seized they were in the possession of 
Wells, but he had not selected therefrom any number in payment 
of his said debt, and he had no bill of sale thereof, but held them 
only by virtue of said agreement and order. 

















1883. ] We ts v. LirrLerrerp. 559 





Argument for the appellee. 





“T find that on the same day that the order was given, L. A. Mosty 
conveyed by bill of sale all his cattle under herd and on the range 
to R. E. McAnulty, and received from McAnulty an instrument 
bearing same date, the two instruments constituting a mortgage. 
The bill of sale was recorded, but the other instrument was not 
recorded. On November 2, 1881, at Kansas City, Missouri, R. E. 
McAnulty conveyed by bill of sale all his cattle in Lampasas county 
and adjoining counties to G. W. Littlefield. 

“T further find that after Wells took possession of the cattle in 
Denton county he claimed to be part owner of the herd. 

“9d. I conclude that from the above facts that Wells did not 
acquire any title to or lien on or right of possession to said cattle as 
against the plaintiff G. W. Littlefield, who has acquired Mosty’s 
title thereto, he not having received a bill of sale or other convey- 
ance thereof, and not having selected and designated any number of 
cattle in payment of his debt.” 


A. G. Walker and Matthews & Wilkes, for appellant, cited Ben- 
jamin on Sales, pp. 245, 253-255; Story on Sales, secs. 296), 296e 
(pp. 314, 315), and notes; Story on Ag., secs. 466,477; 2 Kent’s 
Com., pp. 634, 643; Watts v. Hending, 13 Fla., 523; Russell v. Car- 
rington, 42 N. Y., 118 (1 Am. Rep., 498); Adams ». O'Connor, 100 
Mass., 515 (1 Am. Rep., 137); Graff v. Fitch, 11 Am. Rep., 85, and 
note 90; Mathias v. Sellers, 86 Pa. St., 486 (27 Am. Rep., 723); Fer- 
guson v. Northern Bank of Kentucky, 14 Bush, 555 (27 Am. Rep., 
418). 


Walter Acker and Fisher & Fisher, for appellee, cited on the 
proposition that appellant’s contract was executory and conferred 
no right, Cleveland v. Williams, 29 Tex., 205; Woods v. Half, 44 
Tex., 633; Dixon v. Meyers, 7 Gratt., 240; Word v. Shaw, 7 Wend., 
404; Crowfoot v. Bennett, 2 Comst., 260; McDonald v. Hewett, 15 
Johns., 349; Barrett v. Goddard, 3 Mason, 112; Rapelye v. Mackie, 
6 Cow., 250; Russell v. Nicoll, 3 Wend., 112; Outwater v. Dodge, 
T Cow., 85; Stevens v. End, 10 Barb., 95; Damon v. Osborn, 1 Pick., 
476; Macomber v. Parker, 13 Peck, 175; Handlette v. Tollman, 14 
Me., 400; Cushman v. Holyoke, 34 Me., 289; Stone v. Peacock, 35 
Me., 385; Golder v. Ogden, 15 Penn., 528; Lester v. McDowell, 
18 Penn., 91; Reddle v. Vorman, 20 Pick., 280; Davis v. Hill, 3 N. 
H., 382; Messer v. Woodman, 2 Foster, 172; Warren v. Buckmins- 
ter, 4 Foster, 337; Crawford v. Smith, 7 Dana, 61. 
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Wire, Curer Justice.— It is a general principle of the law regu. 
lating sales of personal property, that when anything rem.ins to “be 
cone to the thing sold to identify it or discriminate it from other 
things, the sale is not complete. 1 Pars. on ~~, , 527; Blackburn 
on Sales, 152; Benjamin on Sales, $§ 311la, 3 

This rule admits of many qualifications, sa if the clear inten- 
tion of the parties is that the property shall pass notwithstanding 
something remains to be done to it before it is definitely ascertained, 
the sale will be considered executed. Benj. on Sales, § 3LL. 

It seems, also, that where possession is given to the buyer, and the 
act necessary for the designation of the articles sold is to be per 
formed by him and not by the seller, title would pass absolutely to 
the purchaser. 1 Pars. on Con., 527; Farling v. Boxton, 6 Barn. & 
Cress., 360; Russell v. Carrington, 42 N. Y., 124; Blackburn on 
Sales, 152; Benjamin on Sales, § 358; Page v. Carpenter, 10 N. 
H., 77. 

In the last cited case a quantity of goods were constructively de- 
livered to the buyer, with the understanding that, if they were not 
more than he had bargained for, he might keep them all; if they 
were more, the seller was to have the balance. A creditor of the 
vendor attached the remainder of the goods after a small portion of 
those purchased had been set apart by the buyer. The court held 
that the contract was executed, and not executory, and that portion 
of the goods which had been included in the bargain was not liable 
to attachment for the debts of the seller. 

The reason of the general rule seems to be that it is for the benefit 
of the vendor that the property should pass; because the risk of loss is 
thereby transferred to the purchaser, whilst the vendor retains pos- 
session to secure payment of the price. Where the agreement, 
therefore, is that he is to do soinething, before he can compel the 
purchaser to accept the goods, the intention of the parties should be 
taken to be that the vendee was to do this before he obtained the 
benefit of the transfer of the property. Blackburn on Sales, 152. 
Says the above writer in continuation: “The presumption would be 
unreasonable when the acts were to be done by the buyer, who 
would thus be rewarded for his own default.”  Id., 153. 

It is the intention of the parties that the law endeavors to arrive at, 
and when that is ascertained it will generally determine the nature 
of the contract. 

We find in this case that the cattle had been actually delivered 
into the possession of the purchaser. The purchase money was Vir 
tually paid, as the debt for which the cattle were to be taken was 
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in effect extinguished by his agreement to take a portion of them 
in payment of it, and receiving them into his possession under that 
agreement. He had partly performed his part of the contract by 
driving the cattle from Denton county to the place where the selec- 
tion of his portion of them was to be made. Nothing was left for 
the seller to perform in order to complete the sale; and it would be 
unjust to make him liable for loss that might accrue to the property 
thus placed in charge of the buyer, because of any delay or neglect 
on the part of the latter to make the appropriation of his share of 
it, as he was bound to do by the agreement. It would be permit- 
ting the purchaser to take advantage of his own wrong, if, upon a 
destruction of the property in his possession, he could say, I have 
not done what I was bound to do under my contract, and hence the 
seller, who has done all that he agreed to do, must suffer the con- 
sequences. 

This case is a stronger one than that cited from New Hampshire. 
There the goods were not actually but only constructively delivered 
into the keeping of the purchaser. Here they were in his manual 
possession, and the seller had no possible opportunity of exercising 
control over them and should not be charged with responsibility for 
their safety. If not thus chargeable he cannot be entitled to any 
benefit from them. It cannot be allowed that one should reap all 
the benefits of such a condition of things and not be subject to its 
disadvantages. We think that in this case Wells was liable for all 
losses or damages that might occur to the cattle in his possession, to 
the extent of his interest in them, and hence was entitled to all the 
advantages to be derived from their ownership. 

Some stress is laid upon the fact that no bill of sale accompanied 
the delivery of the cattle to the appellant, as required by art. 4562, 
R. 8. The penalty for not taking such a written instrument upon 
receiving possession of cattle is that the possession shall be deemed 
prima facie illegal. Id., art. 4563. It is not made conclusively un- 
lawful, but is open to explanation; and nothing prevents a title to 
such property from passing without a bill of sale if it can be proved 
that it was bona fide made, upon sufficient consideration, and that 
no evasion of the law was intended. 

In this case such proof was clearly made, and Wells was shown to 
be in the possession of the cattle under a just and legal title, holding 
under a delivery to him by the agents of their former owner by vir- 
tue of a written order to them from such owner, and that he had 
paid a full consideration for them. 

Wells being thus in possession of the cattle at the time they were 

Vou. LIX — 36 











562 Wetts v. Lirr.erterp. Austin Term 
> 





Opinion of the court. 





—___—. 


sold to Littlefield, the latter was affected with notice of his rights 
and of everything in regard to Wells’.claim to a knowledge of which 
an inquiry would have led him. Such i inquiry would have informed 
him of all the facts and circumstances which we have detailed as 
showing title in Wells, and appellee can therefore set up no claim as 
an innocent purchaser of the property. 

But there is another view of the transaction between Mosty & 
Wells equally decisive of this case in favor of the appellant. <Ad- 
mitting that there was no complete sale effected by. reason of the 
facts proven on the trial, the agreement between Mosty & Wells 
constituted appellant at least an agent of the former to receive the 
cattle from Knight & Dawson, bring them to Lampasas county, and 
then take out his own share of them, and deliver the balance to 
Mosty. So soon as that contract was completed, and the cattle de- 
livered under it to Wells, and thereby his debt against Mosty became 
extinguished, if not the part owner, he became at least the agent of 
Mosty to do the things his contract bound him to perform. He be- 
came interested in the subject matter of his agency; he was invested 
with a right in the thing about which it was to be exercised; the 
contract resulted i in conferri ng upon Wells a power coupled w ith an 
interest which the subsequent sale by his principal did not revoke. 
Hunt v. Rousmanier, 8 Wheat., 174; Walker v. Dennison, 86 IIL, 
142. 

Chief Justice Wilde, in Smart v. Saunders, 5 C. B., 895, thus 
states the nature and effect of such a transaction: “ When an 
agreement is entered into on a sufficient consideration, whereby an 
authority is given for the purpose of securing some benefit to the 
donee of the authority, such an authority is irrevocable. This is 
what is usually meant by an authority coupled with an interest.” 

Had the very terms of this transaction been expressed in the form 
of a power of attorney, it would have constituted just such a one as 
we have described. Mosty would have acknowledged his indebted- 
ness to Wells; his placing the cattle in his possession with the under- 
standing that he was to have an interest in them commensurate with 
the amount of such debt; that he was to set aside enough of the 
cattle at $16 per head to satisfy that interest, and deliver the balance 
to Mosty. 

Had the power of attorney, after conveying the interest, directed 
Wells to sell the entire herd, and retain $4,300 for himself, and pay 
the balance to Mosty, or to some other person for him, the usual 
examples of a power coupled with an interest would have been com- 
plete. But no difference between the principle upon which the 
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latter power is construed to be coupled with an interest, and that of 
the former, can be perceived, and the right of Mosty to revoke in 
the one case was as completely destroyed as in the other. The 
attempted revocation by the subsequent sales of the cattle did not 
affect the rights of Wells, and no, title passed which could deprive 
him of the benefit of his previous contract. 

These views lead to the conclusion that the judgment below must 
be reversed. As the case was tried before the district judge without 
the intervention of a jury, this court would render such judgment 
as should have been rendered by the district court, were the record 
presented to us in such condition that we could fully dispose of the 
rights of the parties. The judgment below will be reversed and 
the cause remanded, with directions to the court below to enter up 
such judgment in favor of the appellant, Marshall Wells, as under 
the law as announced by this opinion he was entitled to obtain upon 
the former trial of the cause, from the result of which this appeal 
was taken; and to allow him such recovery as he had a right to in 
the state of the record below, had the decision there been in’ his 
favor upon the trial of the right to the property in controversy. 


REVERSED AND REMANDED. 
[Opinion approved June 5, 1883.] 





Tue Guir, C. & Santa Fe R’y Co. v. Isaac Levy. 
(Case No. 4897.) 


1. DamacGes — Neouicence.— A father sued a railway company, which owned and 
operated a telegraph line, for negligence in failing to transmit a message sent to 
him by his son, informing him of the sudden death of the son's wife and child. 
Damage was claimed on account of mental anguish caused by his consequent in- 
abiity to attend the funeral and minister to his son’s comfort and necessities. 
Held, 

(1) The contract between the son and the company cannot be made the basis of 
a recovery by the father. 

(2) The action could only be sustained, under the facts, by showing that the 
plaintiff was injured in his person, property or reputation by the negligence of the 
company. 

2. Damaces.— One who is not deprived of any absolute right for which damages could 
be. given cannot maintain an action for an injury to his feelings alone, which re- 
sults solely from a breach of a contract to which he was not privy, made with and 
for the benefit of another, or which results from a tort committed against another, 
resulting in injury to such other person, except when the right of action is expressly 
given by statute. 
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8. Same.— Even in cases of seduction no action can be maintained by the parent, 
guardian or master on the ground of injury to the feelings, or mental distress, but 
the loss of services is made the basis of the suit, and if there is no such loss there 
can be no recovery, however great the mental suffering resulting from the wrong, 

4. DAMAGES FROM MENTAL SUFFERING.— The cases in which damages have been 
allowed for mental suffering resulting from injury to the person are those in which 
the mental distress is the incident to the bodily injury suffered by the distressed per- 
son, or those where there is injury to the reputation or property, in which pecuniary 
damage is shown, or where the act is such that the law presumes some damage, 
however slight, from the act complained of. 

5. Damaces.— Unless some actual damage can be shown by a plaintiff resulting from 
the wrongful act or omission of another, he is not entitled to exemplary damages, 

6. CASE OVERRULED.— So Relle v. W. U. Tel. Co., 55 Tex., 310, overruled so far as it 
holds that an action for mental suffering alone can be maintained. 


Aprprat from Milam. Tried below before the Hon. W. E. Collard, 
Judgment was rendered for appellee for $1,000. The opinion 
states the facts sufficiently. 


Ballinger & Mott, for appellant, on inability to maintain the 
action for mental suffering alone, cited Greenl. Ev., vol. 2, sec. 267 
and note 2; Sedgw. on Dam., vol. 1 (7th ed.), p. 24 and note a; 
Scott & Jarnagin on Telegraphs, secs. 417, 418; Wilson v. Young, 
31 Wis., 574; Johnson v. Wells, Fargo & Co., 6 Nev., 224; Curtis v. 
R. & 8. R. R. Co., 18 N. Y., 534; Walsh v. C., M. & St. P. R’y Co., 
42 Wis., 23; Brown v. C., M. & St. P. R’y Co., Wis. Leg. News, Feb- 
ruary 2, 1882; Joch v. Dunkwardt, 85 Ili., 331; Hamlin v. G. N. 
R’y Co.,1 H. & N., 408-411; Hobbs v. L. & S. W. R’y Co., 10 
Law Rep. (Q. B.), 111; Blake v. Midland I’y Co., 18 Q. B., 93; 10 
Eng. L. & Eq., 437; Field on Damages, 630. 

Nor could it be maintained by the receiver of the telegram who 
was no agent of the sender, citing Parsons on Contracts (6th ed.), 
vol. 2, p. 300; star p. 257; Addison on Contracts, vol. 2, p. 763, sec. 
1015; Wharton on Contracts, vol. 2, sec. 791; Whart. on Neg, 
sec. 757, p. 642; Playford v. U. K. E. Tel. Co., Law Reps., 4 Q. B., 
706 (also reported in Allen’s Tel. Cases, 437); Dickson v. R. T. Co., 
3 C. P. Div.; 8. C., 2. C. P. Div., 62 (reported in 19 Moak’s Eng. 
Rep., 313). 


Ford & Ford, for appellee, cited Hays v. Railroad, 46 Tex., 273; 
Railroad v. Randall, 50 Tex., 261; So Relle v. W. U. Tel. Co., 55 
Tex., 311. 


Srayton, AssociaTreE Justice— The statement of this cause, as 
made by brief for appellant, which is admitted by the appellee to 
ve correct, is as follows: 

“The plaintiff alleged in substance that appeilee resided in Cam- 
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eron, in Milam county; that appellant operated a telegraph line 
from said town to the town of Cleburne, in Johnson county, trans- 
mitting telegrams for hire; that on September , 1882, appellee’s 
son, J. T. Lesy, and Bettie Levy, the wife of said J. T. Levy, were 
in said Johnson county, nine miles from said town of Cleburne; that 
on said day Bettie Lev y was taken violently sick and gave birth to 
a'child, and that she died on the eve ning of the 30th of September, 
1882, and that the child died on the day of September, 1882; 
that appellee’s son was among strangers, without money, and in 
desperate need of assistance and help from appellee; and that imme- 
diately upon the death of his wife and child he went to Cleburne, 
and about nine or ten o’clock A. M. of October 1, 1882, delivered a 
telegram to appellant, paying the charges thereon, and informing it 
of the importance of its prompt transmission and delivery. The 
following is a copy of said telegram: 
“<¢ Oresurne, October 1, 1882. 

“<«To [. Levy, Cameron, Texas: — Betty and baby died. Come 
to Cleburne to-night train to my help. Wade meet you. Tell her 
mother. J. T. Levy.’ 

“That the transmission and delivery of said telegram was a work 
of great necessity and charity. That appellant undertook to deliver 
the : same in a reasonable time, but negligently failed to deliver the 
same until eleven o’clock of October 2, 1882; that by the delay in 
the delivery of such telegram appellee was prevented from going to 
the assistance of his son, and from supplying him with money; 
that by reason of such delay his son was followed up and harassed 
by his creditors for the expenses of the funeral of his wife and 
child, and had to sell his property at a great sacrifice, and was com- 
pelled to borrow money from strangers, and was deprived of the 
presence of his father and mother in his sore trial, and was com- 
pelled —a stranger in a strange land —to be the only mourner at 
his wife and child’s funeral; that appellee has suffered the keenest 
disap pointment and sorest grief at being deprived of the privilege 
of being present at the burial of his daughter- in-law and grandchild, 
of relieving his son of his wants, of sy mpathizing with “him in his 
sad bereavement and trial, and has been ds imaged in his feelings 
and otherwise in the sum of $5,000.” It will appear from the calen- 
dar that October 1, 1882, the day on which said telegram was deliv- 
ered toappellant, was Sunday. Appellant specially excepted to the 
petition as follows: 1st. Because the petition does not show that 
plaintiff has sustained any damage. 2d. Because the matters stated 
in the petition constitute no cause of action. 3d. Because the 
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petition shows that appellee is not entitled to recover. 4th. Be- 
cause the petition claims damages for the non-delivery of a telegram 
on Sunday, which, under the laws of this state, appellant was for- 
bidden to do. ° 

The demurrers to the petition were overruled, and that is assigned 
as error. 

’ There was no allegation nor proof of any damage to the appellee, 
unless mental suffering alone constitutes such character of injury as 
will entitle a person to damages in an action based upon negligence. 

That a person may enforce a contract made by another for his 
benefit, although the consideration is paid by such other person, is 
true; but such is not the contract set up in the petition or proved. 

Whatever contract was made by the son was made for the benefit 
of himself, with no intent that it should inure in any respect to the 
benefit of the appellee; the contract between the son and the ap- 
pellant, therefore, cannot be considered as the basis of this action. 

To sustain the action it must appear that the appellee has been 
injured in his person, property or reputation by the negligence of 
the appellant. It cannot be pretended that in the latter two he has 
been injured in any respect; and the inquiry remains, has he been 
injured in his person in any such respect as will entitle him to dam- 
ages; to such pecuniary satisfaction as, under the settled rules of law, 
a plaintiff may obtain through an action? 

No deprivation of any absolute right of person has been stated 
which would entitle the appellee at least to nominal damages; and 
we have the naked question, can a person who has not shown him- 
self deprived of any absolute right for which damages, nominal at 
least, would be given, maintain an action for an injury to his feelings 
alone, which results solely from a breach of a contract, to which he is 
not a privy, made with and for the benefit of another, or froma 
tort, through which such other person receives an injury personal to 
himself, for which damages may be given? 

Xecognizing the fact that by reason of the public character of the 
employment which the appellant has assumed, a duty existed upon 
its part to deliver the message to the appellee without unnecessary 
delay, and that a failure to perform such duty, if attended with 
damage to the appellee, gives sufficient ground for an action, even 
in the absence of a contract to which he is a party, it becomes nec- 
essary to inquire whether an injury to the feelings of the appellee, 
unconne¢ted with some other ground for damage, is sufficient to 
maintain this action. 

An act for which the law does not give damages at least nominal 
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cannot in a legal sense be called an injury; and it has therefore been 
truly said, “it may be laid down as a true proposition, that bare 
negligence, unproductiye of damage to another, will not give a right 
of action; negligence causing damage will do so.” 

In many cases where a bodily injury has been inflicted even by 
negligence, the mental suffering resulting therefrom and necessarily 
incident thereto has been considered an element of damage; but 
we know of no case, unless it be one hereafter to be referred to, in 
which it has ever been held sufficient in itself to maintain an ac- 
tion for damages, in the absence of some statute affecting the ques- 
tion. 

In case of the death of an adult child, by the neglect of a corpo- 
ration or person, who had assumed some duty to it which was vio- 
lated by such neglect, in the absence of a statute authorizing it, no 
action could be maintained for such injury to the feelings of a parent 
or other relation; and yet but few causes would be productive of 
deeper mental distress; and even in actions under statutes permit- 
ting recovery in cases where death has resulted, no recovery can be 
had for mental suffering unless the statute permits it in terms or 
authorizes the recovery of exemplary damages. Field on Damages, 
630. This is upon the theory that no cause of action accrues to the 
parent or other relation, unless given by the statute, and when thus 
given it will not extend to embrace elements of damage not given 
by the statute. 

The effect of the acts of the several states, and of the English 
acts, authorizing recovery for the death of persons, is to remove the 
technical difficulty at common law interposed to the maintenance 
of actions in such cases; and they certainly do not withdraw from 
any one any right which could have been asserted, as the law pre- 
viously stood, for an injury to the person bringing an action, 
grounded upon any reason personal to himself, and other than the 
pecuniary loss suffered by the death; yet in actions under statutes 
of the several states and under the English statutes, it has been uni- 
formly held that the injury to the feelings of the person or persons 
entitled to maintain such actions was not an element of damage 
which could be considered. This could not well be held if it had 
ever been true that an action could be maintained for an injury to 
feelings alone, which is a matter personal to the aggrieved party, 
for which an action could not have been denied upon the technical 
ground upon which recovery for the loss of a life was denied. 

In cases of seduction no action is maintainable by the parent, 
guardian or master upon the ground of injury to the feelings or 
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mental distress; but the loss of services is made the basis of the 
suit; and if there was no such loss, there could be no recovery, 
however great the mental suffering induced by the wrong. The 
same principles apply to cases for crintinal conversation. 

In cases for libei or slander, unless the words used be such as in 
law are held to entitle the person against whom. they are used to 
damages at least nominal, special damage must be averred and 
proved, or the action cannot be maintained; and this without refer- 
ence to the degree of mental distress which may be inflicted by the 
language. In all of those classes of cases, where a pecuniary injury 
is shown, mental distress, resulting from the same act which pro- 
duced the pecuniary damage, becomes an element in aggravation for 
which damages may be given. 

The cases in which damages have been allowed for mental dis- 
tress, resulting from injuries to persons, will be found to be cases in 
which the mental distress was the incident to a bodily injury suf- 
fered bv the distressed person, or cases of injury to reputation or 
property in which pecuniary damage was shown, or the act such 
that the law presumes some damage, however slight, from the act 
complained of. They are not cases in which the bodily injury or 
other wrong was suffered by one person and the mental distress by 
another. They are cases in which a direct pecuniary damage had 
been shown, and the element of mental distress had been admitted 
in aggravation of the injury, for the purpose of recovering damages 
other than such as are only compensatory. 

The rule is thus stated in Wood’s Mayne on Damages, 74 (ist 
Am. ed.): “ But we do not apprehend that the rule has any sueh 
force as to enable a person to maintain an action where the only in- 
jury is mental suffering, as might be thought from a reading of the 
loose dicta and statements of the court in some of the cases. So 
far as I have been able to ascertain the force of the rule, the mental 
suffering referred to is that which grows out of the sense of peril 
or the mental agony at the time of the happening of the accident, 
and that which is incident to and blended with the bodily pain in- 
cident to the injury and the apprehension and anxiety thereby 
induced. In no case has it ever been held that mental anguish 
alone, unaccompanied by an injury to the person, afforded a ground 
of action.” 

The following authorities bear upon the question: Canning ». In- 
habitants of Williamstown, 1 Cushing, 452; Joch v. Dankwardt, 85 
Til., 333; Lynch v. Knight, 9 House of Lords Cases, 577, 598; John- 
son v. Wells, Fargo & Oo., 6 Nevada, 225; Shearman & Redfield on 
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Negligence, secs. 606, 6064; Fenze v. Tripp, 70 IIL, 503; Meidel ». 
Anthis, 71 IIl., 241; Blake v. Midland R’y Co., 10 Eng. L. & E., 442. 

No actual damages being shown to sustain the action, evidence 
which, in favor of the plaintiff in this cause, could only bear upon 
the question of exemplary damages and averments of a like kind, 
can be of no avail, for unless some actual damage has been sustained 
by the plaintiff, he is not entitled to exemplary ‘dam ages. Flanagan 
v. Womack & Perry, 54 Tex., 50; Fenze v. Tripp, 70 Ill, 500. 

The English cases hold, substantially, that a person to whom a 
message is sent cannot maintain an action, notwithstanding pecun- 
iary injury may result to him by the failure of a telegraph company 
correctly or within a reasonable time to transmit it, unless the 
sender sustains to the person to whom the message is sent the rela- 
tion of agent, through which privity of contract is established. 
Playford v. The Umted Kingdom Electric Telegraph Co., 4 Q. B., 7 

This doctrine has not been accepted by the courts of this country, 
but none of them have gone to the extent of holding that the per- 
son to whom the message is sent may maintain an action for the 
negligence of a telegraph company in transmitting, without aver- 
ment and proof of some actual pecuniary injury sustained thereby. 

We are referred to the case of So Relle v. W. U. Telegraph Co., 
55 Tex., 310, as an authority for the proposition that an action for 
mental suffering alone may be maintained. 

The opinion in that case does seem to maintain the proposition 
necessary to sustain this action; but we are of the opinion that it 
cannot be sustained upon principle, nor upon the authority of adju- 
dicated cases. 

The other assignments need not be considered, in the view which 
we take of the case. 

The demurrer to the petition in this case should have been sus- 
tained, but as it was overruled, the judgment will be reversed and 
the cause remanded, that an opportunity to amend the petition may 
be given and a case stated, if possible, which appears unlikely from 
the evidence, upon which the action may be sustained. 


REVERSED AND REMANDED. 


[Opinion delivered June 5, 1883.] 
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JAMER Riaas v. E. G. Hanricr. 
(Case No. 3951.) 


1. Deep — ExecuTeD conTRACcT.— Though a deed may recite that unpaid purchase 
money is secured by a note of the purchaser, yet if upon its face it purports to 
convey title, and there be no express reservation of a lien for the payment of the 
note, the contract of purchase is executed, and title passes to the purchaser. 

2. Same.— If the purchaser dies more than four years after the maturity of such note, 
no action of the probate court approving the note as a valid claim against his 
estate can avail to defeat the plea of limitation afterwards set up by a vendee 
of the purchaser against the holder, who seeks the enforcement of a vendor's 
lien. 

3. Same.— When a petition, seeking the enforcement of a vendor's lien, presents such 
a state of facts as is above stated, exceptions thereto should be sustained. ° 


Arrerat from Falls. Tried below before the Hon. L. C. Alex- 
ander. 

On February 23, 1877, Hanrick brought this suit against Wm. D, 
Gaines, administrator of D. Y. Gaines, deceased, and against James 
Riggs, to recover land, or, in the alternative, to foreclose a vendor's 
lien upon the same, ete. Hanrick sold and conveyed to D. Y. 
Gaines in 1869, by deed expressing payment of part of the consid- 
eration, and that two notes of Gaines were taken to secure the bal- 
ance, but retaining no lien in the deed. The last note falling due 
January 1, 1871, recited that it was given for the land. Gaines con- 
veyed the land to Aycock in 1870, Aycock conveyed to Scogin, and 
Scogin sold to Riggs, who went into possession about January 1, 
1874. D. Y. Gaines died in 1876, and Wm. D. Gaines was appointed 
his administrator. November, 1876, Hanrick, through his agent, 
presented his claim, properly authenticated, to Gaines, who allowed 
it, and it was approved by the county judge. The claim, which was 
for a balance after allowing credits on the note, amounted to 
$439.68. The vendor’s lien was set up in the claim as allowed 
and approved. WUanrick, after setting up the facts in his petition, 
claimed that the contract of sale between himself and D. Y. Gaines 
was executory, and the failure of the latter to pay the note gave 
him the right to recover the land, but that if it should be held other- 
wise, then he asked a foreclosure of his vendor's lien. 

tiggs answered by general and special exceptions, and general 
denial, limitation of four years against the note and lien, and other 
defenses not necessary to notice. 

The exceptions were overruled. Verdict and judgment foreclos- 
ing the lien upon the land, ete. 
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Aycock & MV ‘harton, for appellant, cited Pitschki v. Anderson, 49 
Tex., 1; McAlpin v. Burnett, 19 Tex., 497; Perry on Trusts, vol. 1, 
p- 290; Burks v. Watson, 48 Tex., 107; Byler v. Johnson, 45 Tex., 
509; Sample v. Irwin, 45 Tex., 567. 


Goodrich & Clarkson, for appellee. 


Warrs, J. Com. Arp.—So far as the case made by the petition 
could affect the rights of appellant to the land, he could make any 
defense that would defeat the action against him, either by excep- 
tions or answer to the merits. Burks v. Watson, 48 Tex.,111. The 
allegations of the petition showed that the sale of the land by Han- 
rick to David Y. Gaines was an executed contract. That is, not- 
withstanding the deed recited that part of the purchase money was 
secured by the notes of Gaines, yet there was no lien retained in the 
deed. Insuch case it is now settled that the title to the land passed 
by the deed to Gaines, and the transaction is considered as an exe- 
cuted contract. Baker v. Compton, 52 Tex., 261. 

It also appeared from the allegations of the petition that the note 
upon which the suit is brought became due the Ist day of January, 
1871, and that D. Y. Gaines, the maker, died in March, 1876, and 
that subsequently the claim was properly authenticated, including a 
statement of the lien, and allowed by the administrator and ap- 
proved by the county judge, as a valid and subsisting claim against 
the estate of D. Y. Gaines. 

Although the suit was brought for the recovery of the land, and 
in the alternative to secure a foreclosure of the asserted vendor’s 
lien upon the land, there was no ground whatever alleged for the 
recovery of the land, and therefore the suit was in effect upon the 
note to foreclose the lien. It was alleged that Riggs was upon 
the land, claiming under D. Y. Gaines, and in privity with him, 

In this attitude of the case Riggs specially excepted to the peti- 
tion, upon the ground that the note and lien, so far as it was sought 
to affect him by them, were barred by limitation, and that the lien 
was stale and also barred in equity, all of which he claimed ap- 
peared from the face of the petition. These exceptions were ovér- 
ruled; and upon the trial he asked the court to instruct the jury 
upon that issue, which the court refused, giving as a reason therefor 
that the action of the administrator in allowing and the county 
judge in approving the claim revived or rather placed the debt and 
lien in such attitude that the defense of limitation was not available 
to Riggs. 
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Thus the question is presented as to whether the allowance by the 
administrator and approval of the county judge of the claim, which 
was barred by limitation before the death of D. Y. Gaines, would 
preclude Riggs from defending upon the ground that the vendor’s lien 
by which the appellee proposed to affect his right had been lost by 
lapse of time. If thecourt acted upon the idea that, as the approval 
of the claim by the county judge, being a judgment, was not subject 
to collateral attack, then, clearly, he erred. Riggs was no party to 
the proceeding by which that barred debt and lien were revived, and 
therefore would not be concluded by it. He did not occupy the po- 
sition of privy with respect to that proceeding. If he had derived his 
right or claimed by or through that proceeding, it would have been 
otherwise. So far as the question under consideration is concerned, 
the claim occupies no more favorable or unfavorable attitude than 
if D. Y. Gaines had, after the note was barred, removed the same. 

Chief Justice Roberts, in Burks v. Watson, supra, in speaking of 
the rights of Burks, who were subsequent purchasers and in posses- 
sion of the land, and who avere made parties for the purpose of fore- 
closing a vendor’s lien, remarked that they were proper parties and 
could make “ Any defense to the action that would prevent entirely 
or reduce the amount of the recovery upon the draft, or prevent the 
amount recovered from being shown to be a charge on the land asa 
vendor’s lien; for if it could be made to appear in this suit that the 
plaintiff had not alleged or had not proved a good cause of action 
against Hopkins & Hopkins on the draft, or that the draft never 
constituted a lien on the land, or that the lien had been /ost, they 
would thereby relieve the land from the charge sought to be imposed 
upon it in their hands in this suit.” 

In Baker v. Compton, decided at the last Tyler term, it was held 
that Mrs. Baker could avail hers-lf of limitation against a note as- 
serted against her though she was not a party to it. 

In Hodges v. Taylor, 57 Tex., 196, it was held that a creditor 
holding a debt which had been discharged by the bankruptcy of the 
debtor, but upon which the debtor afterwards suffers judgment ina 
state court, is not in an attitude to attack for fraud a conveyance 
made by the procurement of the debtor between the date of the dis- 
charge in bankruptcy and the rendition of the judgment in the 
state court. In that case Chief Justice Gould said: “ So if, the claim 
being barred, the debtor sees fit to revive it by a written acknowl 
edgment of its justice and a written promise to pay it, the debt be- 
comes once more valid as between the creditor and debtor. In each 
case it is the assent or acquiescence of the former debtor which results 
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in a claim capable of enforcement. In the latter case that assent is 
expressed; in the former it is implied. Before the claim was re- 
vived the alleged fraudulent conveyance was binding as between 
the grantor and grantee, and the title of the grantee was good, not 
only as against the grantor, but as against this former creditor of 
the grantor. That title being thus complete against them, it is not 
believed that it could be affected or impaired by any transaction 
between them to which the grantee is not a party.” See, also, 
Schmeltz v. Garey, 49 Tex., 49. 

There is no pretense that the note was not barred by limitation 
long before the death of D. Y. Gaines. In Baker ». Compton, supra, 
it was held that limitation did run against notes like the one sued 
on. See, also, Baker v. Compton, 52 Tex., 252; Pitschki v. Ander- 
son, 49 Tex., 1. 

It has been uniformly held in this state that when a subsequent 
acknowledgment or new promise is relied upon to exempt the claim 
from the operation of the statute, that it is the new promise that 
constitutes the cause of action. Coles v. Kelsey, 2 Tex., 541. 

It would seem that when the bar was complete, the lien, so far as 
could have been made effective against Riggs, was lost, and that 
no subsequent transaction between Hanrick and Gaines during 
the latter’s life, or any proceedings had in the probate court after 
Gaines’ death, to which Riggs was not a party, could have the 
effect of reviving the lien against him. 

This leads to the conclusion that the court erred in overruling the 
exceptions to the petition and in refusing the charge asked. For 
which error the judgment ought to be reversed and the cause 
remanded. 





REVERSED AND REMANDED. 
[Opinion approved June 8, 1883.] 





Joun B. Mrxan v. E. P. Grove. 
(Case No. 3965.) 


1. Jurispictron.— The district court has no jurisdiction to decree the cancellation 
of a deed for the sale of land on the ground of fraud in the vendor, when the 
purchase money, exclusive of interest, the recovery back of which is sought, 
amounts to less than $500, there being no controversy involving the title, a recon- 
veyance of which to the vendor was tendered by the plaintiff. 


Error from McLennan. Tried below before the Hon. L. C. 
Alexander. 
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Suit by defendant in error, alleging that on July 6, 1! 
bought from the defendant below a tract of land situate in Taal 
sas county, for which he paid defendant in personal property, val- 
ued by them both at $250; that plaintiff at that time knew nothing 
of the character or value of the land, and relied solely upon the 
representations of the defendant; that the defendant represented 
that the land was of great value — worth from $3 to $10 per acre, 
and referred plaintiff to certain persons living near said land, and 
owning land adjacent thereto, who had declared that the land so 
sold to plaintiff was worth so much. 

Plaintiff charged that he bought relying upon these representa- , 
tions alone. He charged that the land was utterly worthless, and was 
known by defendant at the time of the sale to be worthless. On 
account of the fraud so practiced upon him, he prayed a rescission 
of the contract of sale, tendered the deed for cancellation, and 
averred that he had proffered to rescind the contract before the suit 
was brought, but defendant had refused. Prayer for judgment for 
$250, the value of the property transferred to defendant; also for, 
$1,000 damages, and for general relief. 

Defendant answered by a general demurrer and general denial. 
Verdict and judgment for the plaintiff that he recover of the de- 
fendant, etc. ; that the title which vested in the plaintiff by the deed be 
divested out of him and reinvested in defendant. 

Motion in arrest of judgment, because, the matter in controversy 
being less than $500 in value, the district court is without jurisdic- 
tion. This motion was overruled. 

The defendant assigned as error: 1st. The overruling of the 
motion in arrest of judgment. 2d. The overruling of his general 
demurrer. 

There was no statement of facts in the record. 


Sleeper, Jones & Kendall and Walton, Green & fill, for plaintiff 
in error. 


Herring & Kelley, for defendant in error. 


Detany, J. Com. Apr.— The only question in this case is whether 
the district court has jurisdiction. The constitution (art. V, sec. 8) 
provides that “the district court shall have original jurisdiction 

of all suits for the trial of title to land, and for the enforce- 
ment of liens thereon; . . . and of all suits, complaints, or 
pleas whatever, without regard to any distinction between law and 



























Mrxan v. Grove. 





Opinion of the court. 





equity, when the matter in controversy shall be valued at or 
amount to $500, exclusive of interest.” 

As the amount in controversy in this suit, exclusive of interest, 
was only $250, and as there was no lien to be enforced, we must 
rest the jurisdiction upon the ground that there is, some how or 
other, involved in this controversy, a trial of the title toland. A 
majority of the commission hold that there was not necessarily in- 
volved in the cause any controversy about the title to land, and 
consequently that the district court had no jurisdiction. It is true 
that the plaintiff tenders the deed in open court and prays that it 
be canceled, but was that necessary to his relief? And if it was 
not necessary, would such an unnecessary prayer give the court juris- 
diction? I should think not. 

Bills in equity for the cancellation and delivery of instruments be- 
long to the class of bills guia timet, and where the instrument to 
be canceled conveys title to real estate, or constitutes an incum- 
brance upon it, it is probable that in most if not in all proper cases 
for cancellation, the jurisdiction would be in the district court. 
Where, for instance, a deed or other instrument of title is outstand- 
ing in the hands of a third person, which may threaten the plaint- 
iff’s title, or may constitute a cloud upon it, he may call such party 
into court and ask that the instrament be delivered up to be can- 
celed. So, also, where the defendant resists a suit for specific 
performance on the ground of failure of title. 

The cases of this kind are numerous and of great variety, and we 
cannot discuss them here. But the case before us is not like any of 
these. Here the plaintiff is in possession of the instrament which 
he asks to have canceled. Certainly it can do him no harm while 
in his possession, and its cancellation could do him no good. The 
gravamen of his complaint is that he has paid to the defendant a large 
amount of money, or at least property representing a large amount 
in value, and that by the fraud of the defendant he has received 
in return property of no value. He makes no complaint about the 
title. That may be very good; but he bargained for something more 
which he did not get. The consideration, then, for which he paid 
his money has w holly failed. He alleges in his amended petition 
that before bringing suit he had tendered back to the defendant his 
deed, and had offered to reconvey to him the land, which had been 
refused. Now if he had upon the trial filed in the cause a recon- 
veyance of the land to the defendant, we see no reason why the 
court might not have rendered a judgment in his favor upon the 
verdict without rescinding the contract or canceling the deed. For 
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when the plaintiff thus deposited in court for the defendant the deed 
of reconveyance, he would have done for the defendant all that a 
decree of cancellation could have accomplished. 

The decree could do no more than revest in the defendant the 
title which he had conveyed to the plaintiff. The reconveyance 
would do exactly the same thing. It is true that, if the plaintiff had 
not proffered such a deed, the defendant might have objected to his 
having judgment; but when the tender is properly made, the decree 
of cancellation and rescission is of no benefit to either party, and is 
entirely superfluous. 

We conclude that upon the facts of this case the district court had 
no jurisdiction, and our opinion is that the judgment should be re- 
versed, and the cause remanded that it may be transferred to the 
county court. 

RevERSED AND REMANDED. 


[Opinion approved June 8, 1883.] 





WirurAm Repvus v. TALurArerro Burnett. 
(Case No. 4786.) 


1. Practice.— When the issues involved in a cause are such as to require explanation 
to a jury, the proper practice is for the court to do this in a general charge, and 
not submit the case to the jury ent:rely on charges asked by the parties and given, 

2. Same.— Instructions asked by counsel should always be signed by them; for though 
it may be ascertained by whom they were asked by reference to bills of excep- 
tion, the judge may, it seems, properly refuse to sign a bill of exceptions based on 
a refusal to give or on the giving of a charge asked, and which is so marked by 
him. 

8. Decrer.—— See statement of case for a decree of a chancery court of Mississippi, 
made the basis of an action in Texas, which was held to be final in its character, 

4. Suit ON JUDGMENT RENDERED IN ANOTHER STATE.— When suit is brought on 
a judgment of asister state, the defendant may show that he was never served with 
process in the former suit, and never appeared either in person or by attorney; 
following Norwood v. Cobb, 15 Tex., 500, and Chunn v. Gray, 51 Tex., 114. 

5. VERDICT NOT SUPPORTED BY EVIDENCE.— See statement of case for facts in evi- 
dence which were held not sufficient to support a verdict. If the verdict finding that 
appellant had authorized counsel to appear for him, was not wholly unsupported 
by the testimony, it was contrary to the weight of evidence, and, for the want of 
sufficient proof to sustain the verdict, a new trial should have been granted, 

6. Evipence.— Evidence of the good or bad character of one who is neither a party or 

a witness in a cause, and whose reputation is not made an issue therein, should be 

excluded as irrelevant; and in this case its improper admission may have created 

a false issue which controlled the verdict of the jury. 
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Arrest from Bexar. Tried below before the Hon. Geo. H. 
Noonan. 

Suit by Talliaferro Burnett against William Redus, filed the 12th 
day of September, 1879, on a decree of the chancery court for Mon- 
roe county, Mississippi, rendered on the 14th day of February, 1873, 
against William Redus and one T. W. Baker, who, it was alleged, 
were the executors of the estate of Aaron Redus, deceased, for the 
sum of $10,456. Judgment against William Redus for the sum of 
8,990. 

The errors assigned were: First. The court erred in overruling 
the objection of the defendant to the introduction in evidence, by 
the plaintiff, of the record of the proceedings of the chancery court 
of Monroe county, Mississippi, in the matter of the settlement of 
the estate of Aaron Redus, deceased, which said record is set out in 
the statement of facts: 

1st. Because the decree embraced therein was rendered without 
first having been set down for hearing, and without the consent of 
all the parties thereto, and without a previous hearing on the part 
of this defendant. 

2d. Because the same does not show affirmatively that said court 
had jurisdiction of the person of this defendant. 

3d. Because it does show affirmatively that the decree sued on 
was not a final decree. 

The decree was as follows: 

“Esrate or Aaron Repvs, dec’d. 
“Deere In the matter of the final settlement by T. W. Baker and 

ecree. er . 

William Redus, Executors, ete. 

“Be it remembered, that on this, the 11th day of February, 1873, 
it being a regular court day of the January term, 1873, of the 
chancery court of Monroe county, Mississippi, came on for further 
hearing and examination the final account of the executors, T. W. 
Baker and Wm. Redus, as restated, and filed November, 1872, under 
former decree of this court, exceptions thereto, proofs, ete.; and the 
court having carefully examined the same, and being fully advised 
thef€on, doth now order, adjudge and decree that exceptions No. 1 
and 2 (filed December 9, 1872) be overruled, and that No. 3 of said 
exceptions be sustained. That said executors charge themselves 
with interest on the balance at eight per cent. per annum, appearing 
due by them in said final account, from July 1, 1861, to date, and 
receive credits in settlement with distributees for sums paid each, 
and interest thereon from date of such payment to the present 


term; whereupon came said executors and charged themselves with 
Vou. LIX—87 
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the further sum of ($17,573.71) seventeen thousand five hundred 
and seventy-three 71-100 dollars, interest on $24,360 admitted to 
be in the hands of executors, making a balance of ($41,933.83) forty- 
one thousand nine hundred and thirty-three 83-100 dollars against 
said executors on their final account for distribution under the last 
will and testament of decedent, after paying all debts, commissions 
and special legacies. And it appearing that all persons interested in 
said estate have been, either by citation regularly served and re- 
turned or publication regularly made and proven, notified to appear 
and show cause why the said final account should not be allowed 
and said executors discharged. And it appearing that no exceptions 
or objections to the said final account, except these herein and here- 
tofore disposed of, have been made, and the said account being now 
in all things properly stated, and the items thereof supported by 
legal vouchers, and, after full investigation, the court being satisfied 
that the same is just and true; it is, therefore, ordered, adjudged 
and decreed that said final account be approved and allowed; it 
further appearing that under the last will and testament said sum, 
$41,933.83, should be divided into fourteen shares, of which Tallia- 
ferro Burnett is entitled to four [viz., his own share and the share of 
Mary, Martha and Thomas, his deceased brother and sisters], and 
that each of said shares is $2,995.27, amounting in the aggregate to 
$11,981.08 for said four shares, but it further appearing that the 
payment of said executors thereon, with interest, leaves still due 
said Talliaferro Burnett the sum of $10,456.40, it is ordered, adjudged 
and decreed that said T. W. Baker and Wm. Redus pay said sum 
to said Talliaferro Burnett, and that execution issue therefor as at 
common law, to be levied of the goods and chattels, lands and 
tenements of the said T. W. Baker and Wm. Redus; it further ap- 
pearing that said executors have fully paid off the shares due to 
Sarah C. Turner, Elizabeth O. Hines and George Redus, it is further 
ordered, adjudged and decreed that they recover nothing, and that 
said execution be discharged as to them; it further appearing that 
payment has been made by said executors on the shares of the 
other distributees, but the same not being fully shown, it is ordered 
that as to said shares it be referred to the clerk and master to take 
and state an account between said executors and each of said dis- 
tributees, to wit, Luther W. Redus, James W. Redus, John Redus, 
Mary Crawford, Wm. Redus and Lula Redus, in which account the 
said clerk and master shall charge the executors with the sum due 
on said shares, and allow them credit for all the proper payments 
and interest thereon at eight per cent. per annum from the date of 
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such payment (not prior to July 1, 1861) to the present time; that 
he make report thereof to this court of his actings and doings in 
this regard, and that this cause stand over till the coming in of said 
report. O. H. Wurrrrecp, 
“Chancellor.” 

(Then follows in the transcript the report of the clerk and master, 
as directed by the court in the foregoing decree.) 

It being claimed that W. DeB. Hooper represented appellant 
in the chancery court which rendered the decree, the evidence 
was as follows: 

William Redus, the defendant, testified: “I never filed an in- 
ventory of the estate, or any other paper that I have any recollec- 
tion of, and never authorized any person to represent me, or file any 
exhibit or account or any other paper with my name. I never 
knew or heard of the proceeding resulting in the judgment sued on 
in this cause until after the judgment was rendered. I was not pres- 
ent during the pendency of such proceedings, and was not during 
the time said proceedings were had in the state of Mississippi. I 
was never served with any paper, citation, or writ of any kind, and 
I never gave T. W. Baker, or any other person, any authority to 
employ attorneys to represent me. I corresponded with T. W. 
Baker, but I never knew of this proceeding, and never wrote to him. 
to have me represented. I never employed any attorneys. Ghol- 
son & Hooper were not my attorneys. I have known Gen. Ghol- 
son all my life, but never saw or knew Mr. Hooper. I never 
employed them or either of them to represent me in the matter in 
question, and do not know that they ever did so. If they did so, 
it was without my knowledge or consent.” : 

Robert Houston, after testifying that the law firm of which he 
was a member were the attorneys ‘of the heirs and Talliaferro Bur- 
nett in the matter of the final settlement of the estate of Aaron 
Redus, deceased, continued as follows: “Ido know Sam’l J. Ghol- 
son; he is my present partner in the practice of law. He was 
practicing law on the 14th day of February, 1873, and he, together 
with his partner, Capt. W. DeB. Hooper, were the attorneys of T. 
W. Baker and William Redus, executors of the last will and testa- 
ment of Aaron Redus, deceased. . . . Houston & Houghton 
were the attorneys who represented Talliaferro Burnett. Gholson 
& Hooper represented William Redus, and were also the attornevs 
of T. W. Baker.” 

Lafayette Houghton testified: “Houston & Houghton repre- 
sented Talliaferro Burnett, and Gholson & Hooper represented 
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Baker and Redus in the litigation pertaining to the settlement of 
the estate of Aaron Redus.” 

S. J. Gholson testified: “I am acquainted with the parties to this 
suit. Iam a practicing lawyer, and have been since 1830. Ghol- 
son & Hooper were attorneys for T. W. Baker, one of the execu- 
tors, and Houston & Houghton were the attorneys for some of the 
heirs of Aaron Redus in the litigation which was had in 1872 and 
1873 in the settlement of the estate of said Aaron Redus. William 
Redus had no attorney to represent him in the case that I know of, 
and was not present at any time during the pendency of the pro- 
ceedings that I have any knowledge of. Gholson & Hooper, being 
myself and my partner W. Deb. Hooper, represented T. W. Baker, 
and were employed by him and paid by him. No attorney repre- 
sented Wm. Redus that I have any personal knowledge of.” 

On cross-examination, 8. J. Gholson says: “ W. DeB. Hooper was 
my law partner in 1873. The firm of Gholson & Hooper did not 
appear for or represent William Redus in anything in connection 
with the estate of Aaron Redus, deceased. In restating the final 
account the name of William Redus was used by Mr. Hooper, who 
restated the account. The firm of Gholson & Hooper had no au- 
thority to represent William Redus, and never did so to my knowl- 
edge.” 


NV. O. Green, A. W. Houston and L. N. Walthall, for appellant, 
cited on finality of decree, Rose v. Woodruff, 4 Johns. Ch., 547; Nor- 
wood v. Cobb, 24 Tex., 551; Pennoyer v. Neff, 95 U.S. (5 Otto), 
714; Starbeck v. Murray, 5 Wend. (N. Y.), 148; Mitchell v. Runkle, 
25 Tex. Sup., 132; Gwin v. McCarroll, 1 8S. & M. (Miss.), 351 (see 
p- 368); Edwards v. Toomer, 14 8S. & N., 76; Story Conf. Laws, 
-sec. 592; Linn v. Aramboul, Tex. L. J., February 8, 1882; Free- 
man on Judg., sec. 29. 


Simpson & James and I. L. Gosling, cited for appellee, Dunman 
v. Hartwell, 9 Tex., 495; Cook v. Thornhill, 13 Tex., 297; Norwood 
v. Cobb, 15 Tex., 504; 17 Tex., 128; 11 Amer. Dec., 383, 389. 


West, Assocrate Justice.— The court in this case gave no charge 
‘of its own to the jury, but contented itself with giving and refus- 
ing such instructions as were asked by the respective parties. 

The main issues on which they were to pass, owing to this ab- 
sence of a general charge from the court, were not fully and clearly 
set forth and explained to the jury, as they ought always to be in 
cases of this character. 
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The instructions asked by each party are wanting in the signature 
of counsel to them. The statute (R. S., art. 1319), it is true, 
does not in so many words say that the instructions asked by each 
party shall be signed by the party asking them, or his counsel, but 
such is the obvious meaning of the law, and they should, in every 
instance, be signed by the party or his counsel. In the absence of 
this precaution, it must be frequently difficult to determine by 
whom the instructions offered were prepared and tendered. 

In the case before us, it is only by a reference to a bill of excep- 
tions, contained in the record, that we learn that certain instruc- 
tions were given that were asked by the appellee. This bill the 
judge might, it seems, have refused to sign, as the statute appears 
to provide that no bill of exceptions is required to bring up for re- 
view instructions that are given or refused and so marked by the 
judge. R.S., art. 1320. 

The assignments of error are eighteen in number, and some of 
these are subdivided into five or six minor heads. It is not deemed 
necessary to notice them in detail. 

All those assignments which bring in question the legality of 
the original appointment and qualification of appellant as exec- 
utor, as well as those that bring in question the action of the 
chancery court in rendering a decree without first setting the cause 
down for hearing at a regular term of the court, and those that ques- 
tion the form of the decree and deny its finality, will be passed by. 
We regard the decree as one final in its character. Johnson ». 
Davis, 7 Tex., 173; Cannon v. Hemphill, 7 Tex., 184; Merle ». An- 
drews, 4 Tex., 200; Whiting. v. Bank of U. S., 13 Pet., 523; 
Weatherford v. James, 2 Ala., 175; Forgay v. Conrad, 6 How. 
(U. 8.), 202. 

The other matters may be considered as perhaps errors or irregu- 
larities, but not of such a nature as to render the decree void, or 
subject to attack on this ground in this proceeding. 

It is well settled as the law of this state, that where an action in 
our courts is based on a judgment of a sister state, that the party 
can show by way of defense that he was never served with process, 
or that he never appeared either in person or by attorney. In 
short, he may show that he has never had his day incourt. Norwood 
v. Cobb, 15 Tex., 500; S. C., 24 Tex., 551; Chunn v. Gray, 51 Tex., 
114; Drinkard v. Ingram, 21 Tex., 650. 

In this case this defense was set up, and on this point the charge 
of the court cannot be said to be entirely incorrect. It did not, how- 
ever, present this matter quite as fully and as clearly to the jury as 
ought to have been done. The court contented itself, it appears, 
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with giving the views of the law on this point as suggested by the 
appellee, and possibly may also have given some instruction on the 
same subject asked by appellant. Of this matter, however, we are 
not sure. The court gave no instructions of its own on the point. 

Had, however, the charge been much more full and complete on 
this point than it was, we are of the opinion that the verdict of the 
jury finding that the appellant had authorized counsel to appear for 
him, if not wholly unsupported by the testimony, was contrary to 
the weight of evidence, and on this account, for the want of suffi- 
cient proof to support the verdict, a new trial should have been 
granted. We do not deem it proper, as there will be a new trial of 
the case, to discuss the evidence further than to say that the testi- 
mony in support of the verdict on this point was of a very unsatis- 
factory character. 

We are also of the opinion that the court committed an error in 
not excluding the fourth cross-interrogatory and answer of the wit- 
ness Gholson. This witness was asked to detail to the jury the 
character and reputation of his deceased partner, Mr. Hooper, for 
honesty, truth, veracity and fair dealing; to which he responded by 
passing an encomium on the character of the deceased as a man 
possessed of all the virtues named above. The deceased was not a 
witness in the case, nor a party to the suit. His reputation was not 
in issue. The fact that he was a person of good or bad character 
was not relevant to any inquiry in the case, and a proper objection 
being raised to the question and answer as irrelevant, the evidence 
should have been excluded. Gibson v. Amer. Mut. Life Ins. Co., 37 
N. Y., 580; Stephen’s Digest of the Law of Evidence, Little, 
Brown & Co.’s edition, edited by Mr. J. Wilder May, p. 111; 1 
Greenl. Ev., secs. 54, 55; Sheffil! » Van Deusen, 15 Gray, 485. 

If this case had been tried by the court without a jury, this ruling 
might have been immaterial; but in view of the fact that the verdict 
was manifestly against the weight of evidence, it may fairly be in- 
ferred that it was the result, in part, of the failure of the court to 
exclude from the consideration of the jury this irrelevant testimony. 
It may be possible that the jury concluded from the fact that the 
court refused to exclude evidence as to the character of Mr. Hooper, 
that his reputation and standing in the community during his hfe- 
time was an issue’en which it was their duty to pass in deciding the 
case, and that their finding would affect that question. 

The judgment is reversed and the cause remanded. 


REVERSED AND REMANDED. 


fOpinion delivered June 8, 1883.] 
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Exmtivne McNatty er at. v. W. D. Haynes. 
(Case No. 3750.) 


RESUMPTION — PROBATE SALE.— When the record of the proceedings of a pro- 
bate court discloses that the court, in ordering the sale of land of an estate, has 
transcended its power under the statute, the purchaser is chargeable with notice 
thereof, and is not protected by the presumption generally indulged in favor of 
such orders. But the purchaser is not chargeable with notice of all proceedings 
in administering the estate. In such case the record of which he is charged with 
notice is the application for the sale, the sale, with accompanying exhibits, if any, 
and the order of sale; beyond these he is not bound to look. 


Apprat from Navarro. Tried below before the Hon. D. M. Pren- 
dergast. 

Suit in trespass to try title against appellee. Mrs. McNally claimed 

as the surviving wife, and the other appellants as children of W. A. 
Langham, deceased. Appellee claimed the land as purchaser at a 
sale made by McNair as administrator of the estate of W. A. Lang- 
ham, deceased, made by virtue of an order of the probate court of 
Navarro county. The sale duly reported and confirmed, and deed 
executed by the administrator. 

Appellants alleged that the administrator’s sale under which 
appellee claimed was void, on two grounds: Ist. On account of 
fraud and combination between the administrator and appellee in 
procuring the order and having the sale made. 2d. Because there 
were no debts against the estate at the time the order was made, 
and that appellee knew the fact at the time and before the sale. 

Judgment for appellee. 


Wm. Croft, for appellants, cited Pasch. Dig., arts. 978, 979, 980, 
981, 1314, 1318; Withers v. Patterson, 27 Tex., 497, 501; Carter ». 
Carter, 5 Tex., 93; McMahan »v. Rice, 16 Tex., 337. 


S. 2. Frost, for appellee. 


Varrs, J. Com. Apr.—It is insisted that the evidence clearly 
A esical a combination between the appellee and McNair, the 
administrator of the estate, which resulted in fraudulently procuring 
an order of sale of the land in controversy, and the sale and purchase 
of the same by appellee; and that in this respect the finding of the 
court is against the evidence. The principle that fraud will vitiate 
any and all instruments, and even the judgments and decrees of any 
and all courts, is, so far as we are informed, of universal application. 
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And beyond question, if fraud by appellee and McNair in procuring 
the order and causing the sale to be made is clearly established, 
then the sale must be held fraudulent and void. 

The evidence relied upon to establish the fraud is the testimony 
of appellant, Mrs. McNally, to the effect that she told appellee 
before the sale that there were no debts against the estate, and that 
appellee and McNair were seen talking together between that time 
and the sale. Appellee, on the other band, testified that he never 
had any conversations or understanding with McNair about or con- 
cerning the sale of the land; that the attorney representing the 
estate told him that there were debts against the estate, and that he 
paid the full value of the land. Upon this state of the evidence, the 
court below, with the witnesses before it, when their manner of tes- 
tifying could be fully observed, gave credit to the evidence of appel- 
lee, and in this particular the record does not show that the finding 
was clearly wrong. Therefore the question of fraud will be consid- 
ered as eliminated from the case in the consideration of the remain- 
ing question presented by the record. 

Appellants claim that there were no debts against the estate at 
the time the order of sale was made, and for that reason the sale 
was a nullity, and that the appellee secured no title to the land by 
reason of his pretended purchase. This sale was made under the 
probate act of 1848. And it must be borne in mind that this is not 
a direct proceeding to set aside and vacate the sale, but that the sale is 
attacked as a nullity in a collateral proceeding, and, as is well known, 
the rules applicable to the one case are wholly inapplicable to the 
other. For instance, in a direct proceeding the sale might be va- 
cated for irregularities rendering it voidable only, whereas in a 
collateral proceeding it can only be successfully attacked when abso- 
Jutely nuli and void. 

Upon the subject of the jurisdiction of the probate courts, and the 
effect to be accorded to their orders, judgments and decrees, there is 
a great diversity of decision. Thisarises from the fact that in many 
of the states it is held that these are courts of limited jurisdiction, 
while in others they are held to be courts of general jurisdiction in 
matters relating to the administration of the estates of deceased 
persons. Some confusion has grown out of the fact that oecasion- 
ally the rules applicable to courts of limited jurisdiction have been 
at least partially applied in states where they are considered courts 
of general jurisdiction. After some controversy and contrariety 
of opinion, the doctrine has become firmly settled in this state that 
our probate courts have general jurisdiction in matters relating to 
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the administration of the estates of deceased persons. Guilford v. 
Love, 49 Tex., 715, and authorities cited; Williams v. Ball, 52 Tex., 
608; Murchison v. White, 54 Tex., 83. Therefore, when an admin- 
istration is properly opened in the probate court upon the estate of 
a deceased person, then the jurisdiction of the court attaches for 
the purposes of that administration, to the extent and within the 
scope and limits prescribed by the constitution and laws of the state. 
And whatever the court might do within these limits is entitled to 
and will be accorded the general presumption that the act was regu- 
larly done in accordance with law. In respect to such matters the 
inquiry is not strictly one of jurisdiction as to the subject matter, 
but as to whether or not the court has exceeded its legal authority 
in dealing with a subject matter over which it has jurisdiction. To 
illustrate the doctrine, after administration is properly opened, the 
jurisdiction attaches to all matters pertaining to that administration. 
In the exercise of that jurisdiction the court is authorized to order 
the sale of land for the payment of debts, and its orders for the sale 
of lands belonging to the estate are entitled to and will be pro- 
tected by the presumption that the court rightfully exercised its 
admitted jurisdfction, and the sale was ordered and made for the 
payment of debts. 

In the thoroughly considered case of Alexander v. Maverick, 15 
Tex., 196, which involved the legality of an administrator’s sale 
made in pursuance of an order of the probate court, it was held, in 
effect, that as the court had the power to determine the matter and 
make the order, the purchaser was not bound to go behind, but 
might rely upon the order. And the same thing has been held in 
subsequent cases, which it is not necessary to cite. 

This general proposition is subject to this qualification: that the 
regularity of these orders will not be presumed against the record; 
that is, if the record discloses the fact that the court, in the exer- 
cise of its jurisdiction over the subject matter, has transcended the 
limits prescribed, that then the presumption is repelled, and the 
order is no protection to the purchaser. As, for instance, if the ap- 
plication which calls into exercise the power of the court to order 
the sale of lands, should disclose the fact that the purposes and 
objects for which the sale is asked are wholly foreign to that for 
which the court is authorized to make the order, then the purchaser 
would be chargeable with notice of the vice in the sale, and would 
not be protected by the presumption of the regularity of the order. 
Any other doctrine would result in overcoming the record by pre 
sumption, or rather indulging in presumptions against the record 
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which would have no foundation in reason or law. Withers v. Pat- 
terson, 27 Tex., 491; Guilford v. Love, supra. 

In the application of this limitation upon the general doctrine 
that the purchaser is protected by the judgment, the difficulty arises 
in determining what constitutes *the record against which the pre- 
sumption cannot be indulged of the regularity of the order. Is it 
the entire records or papers of the administration, including exhib- 
its, orders, accounts and reports, or is it the particular application 
and accompanying exhibits, if any, that calls into exercise the power 
of the court, which constitutes the record for that purpose? Or, pre- 
senting the question by illustration, suppose the application states 
that there are debts, and asks that the land be ordered sold for the 
purpose of their payment, and the order is made and the sale con- 
summated. But in fact, in the mass of exhibits, accounts and re- 
ports on file among the papers of the administration, it is shown 
that all the debts of the estate have been paid and settled. Under 
such circumstances, would the purchaser be chargeable with notice 
of that fact, shown by these exhibits, accounts and reports, and his 
title held void and subject to collateral attacks? Or does the 
term “record,” as used in this connection, include Only the applica- 
tion for the sale with the accompanying exhibits, if any, and the 
order of sale? 

If the purchaser at an administrator’s sale is chargeable with no- 
tice of everything shown by the entire record pertaining to the ad- 
ministration, then, notwithstanding the application for, and the 
order of sale, may both state that “debts do exist and the sale is 
made to provide for their payment, still it would be held that the 
sale is void and his title subject to collateral attack. Such a doe- 
trine, as was remarked in another connection in Murchison v. White, 
supra, “would virtually destroy the validity and sanctity due the 
proceedings of a court of probate, and beget interminable confusion 
and litigation in regard to our land titles.” For if the purchaser at 
the administrator’ s sale is chargeable with matters disclosed by other 
portions of what might be termed the record in the administration, 
so, also, all subsequent purchasers under him would be chargeable 
with notice of the same defect in the title. Such a doctrine would 
indicate a want of confidence or trust in the integrity of these 
courts, such as ought not to be tolerated, and such as would destroy 
to a great extent their usefulness and defeat the objects of their 
creation. <A large portion of the lands of the country pass through 
the probate court, and the titles to the same are dependent upon the 
conclusive force to be attached to the orders of these courts, and 
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especially where lands are sold by an administrator. Now if the 
purchaser at such sale is required to purchase at his peril, then land 
will cease to be the means of paying the debts of deceased persons. 

Justice Bonner, in the case of Murchison v. White, said: “It is 
believed that a careful analysis of the cases on this subject will show 
that, in a collateral pr oceeding, the only contingency in which the 
judgment of a domestic court of general jurisdiction, which has 
assumed to act in a case over which it might by law take jarisdic- 
tion of the subject matter and the person, can be questioned, 
when the record shows affirmatively that its jurisdiction did not 
attach in the particular case.” 

It seems to us that the record to which the purchaser at adminis- 
trator’s sale must look, and with the recitals of which he is charge- 
able, is the application for the sale with the accompanying exhibits, 
if any, and the order of sale. 

In the case before the court the application for the sale states 
that there are debts against the estate, and the order recites that it 
appeared to the satisfaction of the court that a necessity existed for 
the sale. This would, as a general rule, protect the purchaser. Be- 
sides, it does not affirmatively appear, from any part ofthe entire 
record of the administration, that there were not debts against the 
estate. 

We conclude that there is no error in the judgment and that it 
ought to be affirmed. 

3 AFFIRMED. 

[Opinion approved June 8, 1883 





Austixn & N. W. R. R. Co. v. Rucker & Montgomery. 
(Case No. 4782.) 


. JUDGMENT IN PERSONAM.— A judgment against a railway company in favor of 
an assignee of claims for labor performed for a sub-contractor, which forecloses 
a statutory lien on the property of the company for debt, and orders a sale of the 
property, cannot be construed as a judgment in personam. 

2. Partres.— Ina suit against a railway company by such assignee, the contractor 
and sub-contractor are necessary parties. If they are not made parties, a judg- 
ment rendered against the company would be no bar to a subsequent suit by the 
sub-contractor against the contractor or the railway company. In all such actions 
the judgment rendered should be binding upon the company, the contractor, the 
sub-contractor and the laborer alike. 

ASSIGNMENT OF LiEN.— The lien secured to laborers on a railway passes by as- 
signment of properly certified evidences of the debt for labor performed for the 
corporation, and may be enforced by the assignee. 
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Apprat from Williamson. Tried below before the Hon. A. §. 
Walker. 

Suit by Rucker & Montgomery in their own right and for the use 
of Marshall, Vaughn and Vicars, based upon about forty certified due 
bills which had been executed by G. G. Anderson to certain persons 
named for labor in constructing defendants’ line of railroad from 
Austin to Burnet. Anderson was alleged to be a sub-contractor 
under Sanford & Son, who were original contractors of appellants 
to furnish cross-ties in constructing its road. Appellees claimed to 
be the legal and equitable owners of said bills, by purchase and 
assignment, except a few named, which were indorsed to appellees 
for collection. The bills were due, and the contractors and sub- 
contractor had failed and refused to pay them. Appellees claimed 
a judgment and an order of sale enforcing the right guarantied by 
art. X VI, sec. 35, Const. of 1875, and to foreclose the lien provided 
by the act of February 18, 1879. 

After hearing the evidence and argument, the court presented its 
conclusions of fact and of law, and gave a judgment against the 
defendants’ railroad and its equipments. These findings and the 
judgment were as follows: 

“The court finds from the testimony the following facts: 

“1. That Sanford & Son had a contract with the defendant for 
delivery of cross-ties for use in construction of the said road of 
defendant. 

“9. That, under Sanford & Son, G. G. Anderson was a sub- 
contractor for one hundred thousand cross-ties for use in making 
said railroad. 

“3. That the road was constructed between October 15, 1881, 
from Austin to Burnet, and May 1, 1882, and that all the wages 
sued for was performed in Williamson county, Texas, after October 
15, 1881, and before the filing of the suit herein; that the road was 
built into and through Williamson county, Texas. 

“4. That the accounts hereinafter set out were for wages for 
laborers in cutting, hewing, and in hauling cross-ties to the right of 
way of said railroad, and said ties so cut sand hauled were used in 
the construction of said road, and that all of the said labor was 
performed at the instance of G. G. Anderson, who was a sub-con- 
tractor of said company. The bills show the character of labor, 
whether cutting and hewing or in hauling. By hauling is meant 
labor of the individual in loading upon wagons, driving teams and 
unloading the ties. The hire for the wagons and teams is excluded 
from the account. 
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“5. The accounts as set out in the petition, and which include 
each and all of the said items of wages, were indorsed by the origi- 
nal laborers to the plaintiffs, and the plaintiffs by purchase were the 
legal and equitable owners of all of. the said wages accounts, except 
the last three (Marshall $132, Vaughn $47.15, and J. 8. Vickers 
$25.80); of these the plaintiffs were legal-owners by assignment for 
coliection. 

“6. The said accounts are due and unpaid and were so at the filing 
of this suit. 

“7, The items as follows were for wages for labor performed in 
furnishing ties used in the construction of the railroad of the de- 
fendant, from Austin to Burnet, through Williamson county, Texas, 
viz. : 

Wages of J. D. Smith (for labor hauling cross-ties)..........+..- - $32 90 


Cap Prater (for labor hauling cross-ties).....+20.+++-eee. ee 3 60 
T. J. Asherbranner (cutting and hauling cross-ties) 


“The individual wages allowed each laborer, and what sort of 
labor he did, are all set out as the above three items are, making a 
total of $2,035.94. 

“On matter of law the court found: 

“1, That the assignment to plaintiffs of the wages accounts car- 
ried with them the statutory lien. 

“2. That the lien exists upon the railroad of the defendant from 
Austin to Burnet for the amount of said wages. 

“3. In excluding from the judgment parts of the claims, the court 
held that hire for wagons and teams used in hauling ties was not 
wages for labor as contemplated by the statute, and that for such 
hire no lien is allowed. 

“4. That plaintiffs are not entitled to a personal judgment 
against the defendant, but only for foreclosure of the lien for said 
wages. Judgment will be rendered for $2,035.94, to be paid out of 
sale of road; foreclosure by sale to make said amount, and costs 
of suit. A. 8S. Water, Judge 16th Dist., 

“Exchanging with Judge of 17th District, Texas.” 

Upon facts so found, and as decree thereon in accordance with 
conclusions of law, the court adjudged: 

1. That the plaintiffs do have and recover (for the purpose of en- 
forcing the lien upon the railroad of defendant company as prayed 
for) the sum of $2,035.94, the amount of wages shown to be due 
and unpaid, for which a lien exists upon the railroad; and 

2. That the lien existing by statute for said wages be enforced to 
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the extent of said sum of $2,035.94, against the railroad of the de- 
fendant built and constructed from Austin, Travis county, to Bur. 
net, in Burnet county, Texas; and ¢ 

3. That an order of sale do issue requiring the sheriff of William- 
son county, Texas, to sell as under execution said railroad and 
equipments to satisfy the said sum of $2,035.94, and all costs of 
suit. 


Maxey, Fisher & Wooldridge, on absence of necessary parties, 
cited Daniel’s Ch. Prac., vol. 1, pp. 282, 283; Phil. on Mech. Liens, 
§ 397; Sullivan wv. Decker, 1 E. D. Smith (N. Y.), 704, 712; Web- 
bing v. Powers, 25 Mo., 600; Sinnickson v. Lynch, 1 Dutch. (N. J.), 
318, 319; Emmett v. Rotary Mill Co., 2 Minn., 290; Carney v. La 
Crosse & M. R. R. Co., 15 Wis., 505. 

That no judgment in personam could be rendered, Act of Febru- 
ary 18, 1879, R. S. App., 4; Phil. on Mech. Liens, $$ 307, 447, 448; 
Grant ». Vandercook, 57 Barb. (N. Y.), 165; Doeller v. Rogers, 16 
Mo., 340. 

That the lien was not assignable, Phil. on Mech.- Liens, sec. 54; 
Cairo, etc., R. R. v. Fackenay, 78 IIl., 116. 


T. P. Hughes and Chessher & Belcher, for appellees, on the prop- 
osition that the judgment was in rem, cited Const. of 1875, art. 
XVI, sec. 35; Act of February 18, 1879, R. 8. App.. 4; Texas & Pa- 
cific R’y Co. v. McMullen, vol. 1, No. 1, Texas Law Rep., p. 17; 
Jones on Mortgages, vol. 2, sec. 1404; Jones v. Lapham, 15 Kans., 
543; Craddock v. Goodwin, 54 Tex., 582; Atcheson v. Troy & Bos- 
ton R. R. Co., vol. 6, Abboti’s Practice Reports (new ed.), p. 330; 
Balch v. N. Y. & Oswego Midland R. R. Co., 46 N. Y., 523; Warner 
v. The Hudson River R. R. Co., 5 How. Pr., 455. 

The laborer’s lien was assignable. Jones on Mortgages, vol. 1. 
sec. 813; Murphy v. Adams, 71 Me., 113; 36 Am. Rep., 299. 


Srarron, Assoctate Justice.— The judgment rendered cannot be 
construed as a judgment én personam against the appellant, without 
doing so upon some other ground than a fair construction of the 
language in which it is written. The statute regulating the enforce. 
ment of liens given to mechanics, laborers and operatives upon rail- 
roads, to secure the payment of their wages, does not declare who 
shall be made defendants in suits brought to foreclose such liens. 
It is claimed in this cause that the contractor and sub-contractor, 
under contract with whom the labor was performed, were necessary 
parties to the action. 
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This question, under the terms of the statute, is not entirely free 
from difficulty; but we are of the opinion that the contractor and 
sub-contractor should have been made parties. 

The right of the appellees, who hold by assignments, which we 
deem valid, the several claims for labor which are made the basis of 
the action, depends upon two facts: 1st. That the persons through 
whom appellees claim performed the labor for the railroad under a 
contract with the contractor or sub-contractor. 2d. That they have 
never been paid for that labor. The sub-contractor is the principal 
debtor in this case, and the person to whom the facts necessary to be 
established to support or defeat the claims must be known, and of 
which the appellant is not presumed to have knowledge; and if the 
cause can be tried without making him a party, it may be that the 
appellant, for want of knowledge of the facts of the case, may have 
a lien foreclosed upon its property, when in fact ne indebtedness, 
such as would give the lien, existed; and at the same time such judg- 
ment and the payment thereof wouid be no bar to a suit by the 
sub-contractor against the contractor or the appellant. 

It would seem that such parties should be before the court, in ac- 
tions of this character, as would enable the court to render a judg- 
ment binding upon the contractor, sub-contractor, railway company 
and the laborer alike. If the indebtedness is established as between 
the contractor and sub-contractor, as well as between those persons 
and the railway company and the laborer, this gives protection to 
all when the judgment is paid. This should be done in an action 
in which they are all parties, unless the claim of the laborer has 
been established as against the other parties by suit prior to the in- 
stitution of suit to foreclose the lien given by the statute. If all 
the parties are before the court, all equities between'them may be 
adjusted, and a judgment binding upon them all rendered. 

A payment under a judgment so rendered would, to its extent, 
protect a railway company against further demand by the con- 
tractor or sub-contractor, as fully as would a payment by a person 
against whom a judgment im garnishment has been rendered pro- 
tect him against his creditor whose debt he has paid. If the con- 
tractor and sub-contractor are not made parties, such jydgment 
would afford no protection against either of them, for they could 
not be bound by a judgment rendered in a cause to which they 
were not parties; and they would be permitted to show that the 
judgment against the railway company in favor of the laborer was 
erroneous, either for the reason that the services upon which the 
claim was based had never been rendered, or that, if rendered, they 
had been paid for. 
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In such case a railway company could protect itself only by 
showing that the laborer’s claim was well founded. Such burden 
should not be imposed, and multiplicity of actions encouraged, 
when the whole matter could be so easily settled in one suit in 
which all parties in interest are before the court. 

It could never have been intended that judgments against railway 
companies, by which their property may be subjected to sale for 
debts for which others are primarily liable, shouid be rendered until 
the liability of such persons has been established in a suit to which 
they are parties. Phillips on Mechanics’ Liens, 397; Sullivan », 
Decker, 1 E. D. Smith, 704: Emmett and Keifer v. Rotary Mill Co., 
2 Minn., 290; Carney v. La Crosse & M. R. R. Co., 15 Wis., 503; 
Sinnickson v. Lynch, 1 Dutch., 318; Webbing v. Powers, 25 Mo, 600. 

We see no reason to doubt that the lien held by the laborers 
passed to the appellees by the assignments mad@to them. Phillips 
on Mechanics’ Liens, 55. 

The several objections made to the testimony of the witness An- 
derson go rather to its weight than to its admissibility, and the fact 
that all of the claims were not proved to be for labor would not af- 
fect the right of the appellees to recover upon them in so far as they 
were shown to be for such services as under the statute are secured 
by lien. 

The claims which were withdrawn during the trial, in so far as they 
were separate and distinct from those upon which the judgment was 
rendered, went out of the case, and the appellant was not in any 
manner prejudiced thereby. It was not necessary to bring them 
into the case in the first instance, and the cause could proceed after 
they were withdrawn. 

If any claim, entire in its character, was secured and a judgment 
recovered for a part of it, that might raise a question as to the right 
of the holder of the claim to institute another suit upon that part of 
the claim so withdrawn, but it could not affect the right of the ap- 
pellees to recover upon that part of the claim which remained as a 
part of the cause of action sued upon. , The court did not take into 
consideration, in determining the amount for which the judgment 
should be rendered, any matter not, under the statute, secured by 
lien. @ 

The exception to the petition for the want of necessary parties 
should have been sustained, and for the error of the court in over- 
ruling it the judgment is reversed and the cause is remanded. 


REVERSED AND REMANDED. 
[Opinion delivered June 8, 1833.] 
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Garrett L. Scorr v. Lyons, Soromon & Co. er AL 


(Case No. 4012.) 


1. Execution — Presumption.— An execution under which land was sold, which 
was formal in other respects, recited that the plaintiff in whose favor the judgment 
was rendered was dead, and gave the name of one who it stated had admin- 
istered on his estate. In a collateral attack upon the title acquired by a purchaser 
at asale under the execution, held, 

(1) There being but one mode recognized by statute by which information on 
which he could act could be communicated to a clerk, informing him of the death 
of a judgment creditor and of administration on his estate, it will be presumed 
that he obtained his knowledge of the facts in that mode. 

(2) There is no statutory requirement that the clerk shall recite in the writ the 
source of his information on the subject. 

(3) The writ was sufficient, and the seal of court attached thereto raises a pre- 
sumption of authority for its issuance. 


Arreat from Falls. Tried below before the Hon. L. OC. Alex- 
ander. 

Scott brought this suit against Lyons, Solomon & Co. in trespass 
to try title to a lot in the town of Marlin. By amendment, he 
claimed through a judgment recovered by Wm. 8. Fridge against 
Elizabeth Johnson and others for $1,000 and costs, rendered in the 
district court of Guadalupe county November 13, 1860, the issuance 
of several executions thereon, Iridge’s death, and the appointment 
of Scott as administrator; the issuance of an execution in the name 
of Scott as such administrator, levy, sale, and sheriff’s deed to him, 
Also setting forth the fact which he claimed constituted the prop- 
erty that of Mrs. E. Johnson at the time of the sale, and that the 
apparent legal title was in John D. Johnson. Among other things 
he prayed that the apparent legal title be divested out of Johnson, 
and that it be vested in him. 

John D. Johnson made himself defendant, claiming to be the real 
owner, and that the other defendants were his tenants. He an- 
swered by general demurrer and not guilty. 

On the trial the court, upon the objections of appellee, excluded 
as evidence a certified copy of the execution under which appellant 
claimed, because it did not recite that the affidavit of Fridge’s-death, 
and the certificate of the appointment of Scott as his administrator, 
had been filed with the clerk before the execution issued, and then 
charged the jury to find for the appellee. Verdict and judgment 
for appellee. 

The execution, among other things, recited, “and whereas, the 
said William S. Fridge and J. M. Anderson (one of the defendants) 
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are dead, and that Garrett L. Scott is the administrator of the estate 
of William S. Fridge, deceased, and this execution is issued for use 
and benefit of said Scott as administrator of said Fridge, deceased,” ; 
etc. 

The only question presented was as to the correctness of the 
ruling of the court in excluding from evidence the certified copy of 
the execution. 


J. M. Maxey, for appellant. 


No briefs for appellees. 





Warts, J. Com. App.— After the death of the sole plaintiff an ex- 
ecution could issue on the judgment in behalf of his administrator 
only upon his complying with the statute. It is the settled law of 
this state that the filing with the clerk of the affidavit of the death 
of the plaintiff, and the certificate of the appointment of an admin- 
istrator, are conditions precedent to the authority of the clerk to 
issue an execution upon the judgment in the name of the adminis- 
trator. Holman v. Chevaillier, 14 Tex., 338; Fowler ». Burdett, 20 
Tex., 34. And, as there are conditions precedent to authorize the 
clerk to issue the execution, if the statute is not complied with in 
this respect, the clerk would have no authority for issuing the writ, 
and it would be held invalid. That, however, is not the question 
presented in this case. Here the attack upon the writ is made in a 
collateral proceeding, and by astranger to that suit. And the point 
made is that the execution is void, not because the required affidavit 
and certificate were not filed with the clerk, but for the reason that 
the writ does not state the fact that such affidavit and certificate 

a were on file. The execution states that the plaintiff was dead, and 
that the appellant Scott had been appointed administrator of his es- 
tate. It does not appear from the writ or otherwise in what manner 
or by what means these facts were made known tothe clerk. There 
is but one mode by which these facts can be ascertained by the clerk, 
that would authorize him to act upon them in issuing the writ, and that 
is in the manner prescribed by the statute. While the fact of filing 
of the affidavit and certificate are made essential to the exercise of 
the authority by him, still there is no statutory requirement that he 
shall state this fact in the writ. I*, as a matter of fact, the provis- 
ions of the statute in this respect were not complied with, the writ 
would be invalid, and the appellant could secure no right under it;. 

but that would constitute defensive matter, the establishment of 
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which would devolve upon the appellee. The statement in the writ 
of the facts required to be shown by the affidavit and certificate 
was sufficient, and especially when the question is presented as in 
this case. The presumption that the clerk acted in accordance 
with, rather than without, the statute, will be indulged when there 
is nothing in the record to repel that presumption. 

In Bryant v. Johnson, 24 Me., 307, it was held that where the law 
required an order of court for the issuance of a second execution, the 
fact that the writ was signed by the clerk, and tested by the seal of 
the court, was sufficient; Chief Justice Whitman remarking: “ When 
an execution is issued under the seal of the court, the presumption 
is that it was issued by order of the court.” 

We conclude that the court erred in excluding the certified copy 
of the execution as evidence, and that the judgment ought to be ; 
reversed and the cause remanded. ! 

ReveRsED AND REMANDED. 
[Opinion approved June 8, 1883. } 
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1. SALE OF CATTLE— CONSTRUCTION OF CONTRACT.— Contract November 29th, 
whereby M. sold D. certain marks and brands of cattle, containing ten thousand 
head, ‘‘ more or less,"’ to be delivered August Ist, tnuereafter, at a designated place, 
at $9.50 per head for the cattle actually delivered; those not delivered to remain 
the property of M., the seller. Only five thousand and sixty-one head were deliv- 
ered. Action for balance due upon the cattle delivered. No fraud was alleged. 
Held, 

(1) That the contract was for the sale of the marks and brands without refer- 
ence to the estimated number. 

(2) That the only question was whether the vendors had used due diligence in 
the collection and delivery of the cattle in the designated marks and brands. 

(3) That in the absence of any stipulated degree of care and diligence, the law 
imposes upon the vendors reasonable care; th.t is, such skill, energy and diligence 
in delivering the cattle, so to be delivered, as a good business man would use to 
collect said stock of cattle within the time and at the place stipulated. 

2. Tenper—Errect or.— The tender of cattle of the stipulated stocks (marks and 
brands), and the refusal to receive them by the purchaser, would have the effect 
of taking those so tendered out of the covtracf, so far as the right to recover for 
their non-delivery. 

3. MEASURE OF DAMAGES,— In a contract for delivery of cattle, the purchase money 

not being paid, the measure of damages is the difference between the contract 

price and the market price at the time and place of delivery, with interest thereon 
to time of trial. 
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4. Practice — WRITING NOT IN IssuE.—A suit on a contract in writing for the 
purchase money on such stock of cattle, the contract reserving a lien, the contract 
being recognized in the pleadings of both parties, held, 

(1) Not necessary that the lien be passed upon by the jury. 
(2) That upon a finding of amount due on the contract, the court may decree 
foreclosure upon the property. 

5. Testrmony.— Admissions of one of the vendors, made before or after the execu- 
tion of the contract, were irrelevant, such admissions only tending to show the 
number of the cattle in the stocks sold. 


Apprat from Travis. Tried below before Hon. A. S. Walker. - 

Suit in the district court of Travis county, begun the 26th day of 
December, 1881, by R. Y. Cross, William Mullins, Charles Mullins 
and Julia Barron (the latter being joined by her husband, 
Barron), the last-named two as the heirs of Isaac Mullins, deceased, 
against J. L. Driskill, as administrator of the estate of William H, 
Day, deceased, to establish a claim against said estate for the sum 
of $18,079.50, and interest from the Ist day of April, 1851, at the 
rate of ten per cent. per annum, claimed to be owing on a contract 
of sale and for delivery of .certain cattle, and also to establish a lien 
on the cattle delivered, alleged to exist to secure the payment of the 
claim sought to be established. Pending the suit Driskill resigned, 
and Mabel Day was appointed administratrix, etc. 

The contract was as follows: 

“Tue Srate or Texas, County of Concho. 

“This agreement, this day entered into by and between Isaae 
Mallins, William Mullins, Charles Mullins and Riley Cross, of Tom 
Green county, parties of the first part, and William HH. Day, of 
Coleman county, Texas, by his agent and attorney in fact, S. R. 
Goodrum, parties of the second part, witnessetb : 

“1st. That said parties of the first part do hereby bargain and 
sell unto party of the second part, all of the cattle in the following 
marks and brands, viz. : : 
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ten thousand head, more or less, save and except one hun'lred head 
of she cattle of each of the following brands: \S% and \N\\; also 
fifty in the \* brand; said party of the second part to pay to said 
parties of the first part, at the rate of $9.50 per head, for each and 
every head of said cattle delivered on or before the 1st day of 
August, 1881. 

“2d. Said parties of the first part do hereby agree and bind them- 
selves to deliver all of said cattle at the chute in Day’s pasture, at 
Day’s ranch, in the county of Coleman, and state of Texas, by the 
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1st day of August, 1881; and they do further agree and bind them- 
selves to deliver to said party of the second part, five thousand head 
_of said cattle at said chute before the 1st day of April, 1881. 

“3d. It is expressly understood that only the cattle of the afore- 
mentioned marks and brands, which are actually delivered to the 
party of the second part by parties of the first part, are sold to said 
party of the first part; and that all the cattle in said brands left on 
the range atter the Ist day of August, 1881, are not embraced in 
this sale, but reinain the property of the parties of the first part. 

“4th. Said party of the second part hereby agrees and binds him- 
self to pay to parties of the first part the sum of $9.50 per head for 
each and every head of cattle in said marks and brands delivered to 
him at his pasture, as above set out, on or before the Ist day of 
August, 1881. Increase of the cattle, born after the Ist’ day of 
January, 1881, are to be delivered, but not to be counted or paid for. 

“5th. Said party of the second part hereby binds himself to make 
the payment for said cattle as follows: Twenty thousand dollars to 
be paid to parties of the second part on the Ist day of April, 1881, 
at Coleman City, in the county of Coleman, provided there should 
have been a sufficient number of the cattle delivered to amount to 
$30,000. The balance of the purchase money to be paid in two 
equal payments, as follows: the first payable on the 1st day of April, 
1882, and the second to be made on the Ist day of April, 1883. And 
it is hereby agreed that party of the second part shall execute his 
promissory notes to parties of the first part for said two deferred 
payments, when the delivery of said cattle is completed on the Ist 
of August, 1881, and that said notes shall bear interest from the 1st 
day of April, 1881, at the rate of ten per cent. per annum until paid. 

“6th. Party of the second part hereby binds himself to pay to 
parties of the first part the sum of $10,000 at the banking house of 
J.H. Raymond & Co., in the city of Austin, on or before the 15th 
day of December, 1880, and is to be and constitute a cash payment 
on said cattle in addition to the $20,000 to be paid on the Ist day of 
April, 1881; said $10,000 to be placed to the credit of parties of the 
first part at said bank of J. H. Raymond & Co. 

“7th. And it is hereby agreed and understood by all the parties 
to this instrument of writing that there is hereby retained a lien or 
mortgage upon said cattle to secure parties of the first part in the 
payments above stipulated for. 

“Sth. And it is hereby agreed by parties of the first part that 
party of the second part may relieve himself from the liewretained 
in article seven of this agreement at any time by executing to parties 
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of the first part a mortgage or trust deed upon other good and suff- 
cient property to secure them in the payment stipulated for in thig 
instrument or agreement, said parties of the first part to be the judges 
-of the value of the property upon which lien is proposed to be given 
as mentioned in this article. 

“Tn testimony whereof witness our hands, this 29th day of No. 
vember, A. D. 1880.” (Signed by the parties.) 

After the contract Isaac Mullins died, leaving Charles Mullins and 
Julia Barron as his only heirs. There was no administration on the 
estate of Isaac Mullins, and the right existed in Charles Mullins and 
-Julia Barron to assert the rights cf Isaac Mullins under the contraet, 

There was delivered to W. I. Day under the contract, at various 
times, cattle to the aggregate number of five thousand and sixty-one 
head, and no more, the last delivery being made on the 27th day of 
May, 1881. 

The aggregate contract price of the cattle delivered amounted to 
$48,079.50. Day paid the advance cash payment of $10,000 by 
placing that sum to the credit of the vendors of the cattle in the 
bank of Jas. H. Raymond & Co., at Austin, Texas, and he also made 
the second payment of $20,000 at Coleman City on the Ist day of 
‘April, 1881. This left a balance unpaid on the contract price of 
$18,079.50, being amount sued for. 

The charge of the court, approved by the opinion, was as follows: 

“Tn this case the plaintiffs sue for the purchase money of five 
thousand and sixty-one head of stock cattle delivered upon a con- 
tra between them and William H. Day, deceased, at $9.50 per 
head, less $30,000 credits. 

“The defendant, after pleading a general denial, specially pleads 
the contract sued on; admits the delivery of five thousand and sixty- 
one head of cattle upon the contract, but claims damages for an al 
Jeged breach of the contract, charging that the plaintiffs failed to 
use proper and reasonable care, diliger nce and energy in gathering 
said cattle, and negligent and wilful failure to comply with said con-* 
tract, in that they could have delivered a large number more than 
they did, and that the price and value of said cattle had increased 
largely between November 29, 1880, the date of the contract of 
sale, and August 1, 1881, the date of final delivery under it; the dif- 
ference in value is asked upon all not so delivered by the plaintiffs 
as damages for breach of said contract. The contract, which is in 
evidence, and the basis of this litigation, is a contract for the sale, 
by IsaaceMullins (deceased, and represented in this suit by his beirs, 
Charles Mullins and Mrs. Julia Darron), William Mullins, Charles 
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Mullins and J. R. (or Riley) Cross to Wm. Day, of all of the cattle 
in the following marks and brands, viz.: (same as in contract), for 
$9.50 per head for each and every head of cattle so delivered on or 
before August 1, 1881. 

“The parties, Mullins and others, contracted to deliver all of said 
cattle at the chute in Day’s pasture, in Coleman county, Texas, by 
August 1, 1881 —five thousand head to be delivered by April 1, 
1881. In the contract it was expressly understood that only the cat- 
tle in said marks and brands, which should be actually delivered to 
Wm. H. Day by the said Mullins and others, were sold to said Day, 
and that all of said marks and brands left in the range after Au- 
gust 1, 1881, were not sold but remained the property of the said 
Mullins e¢ al. There is no litigation upon the other parts of the 
contract. 

“The jury are instructed: 

“}. That said contract contained no guaranty as to the number of 
the cattle in said mark and brands. 

“9. Thatit was not a sale of said cattle, but was a contract for the 
sale (to be perfected by delivery) of said mark and brands, and an 
undertaking by the sellers (or vendors) to deliver said stock within 
the specified time, limited to August 1, 1881. 

“3. Only such as were actually delivered by the 1st day of August, 
1881, passed by said sale to Day. The remainder of said stock of 
cattle remained unaffected by said contract. 

“4, Under said contract the vendors had the right to reserve the 
two hundred and fifty head of she cattle out of any of said marks 
and brands, at whatever time gathered. 

“5. Mullins and merit (the vendors) having contracted to deliver 
said cattle by the Ist August, 1881, they were obliged to use, to ef- 
fect such delive ry, chia care, skill and energy W hich a good business 
man engaged in the stock business would use to collect said stock 
of cattle and deliver them at the chute in Day’s pasture between 
November 29, 1880, and August 1, 1881, taking them from the range 
where they were accustomed to run at the making of the contract, 
up to August 1, 1881. 

“6. If any of said stocks were sold by Mullins (acting for plaint- 
iffs) by or with the consent of Day, such cattle so sold, if any, were 
thereby taken out of the said contract. 

If any of said stocks of cattle were tendered to Driskill (ad- 
ministrator of Day) upon said contract, and were without cause re- 
jected, then such cattle so rejected, if any, were by such tender and 
rejection taken out of said contract. Touching this subject of ten- 
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der the court charges that neither Mullins (for plaintiffs) nor Drisk- 
ill (Day’s administrator) had the power to add to the conditions of 
the contract. If the cattle tendered were of the mark and brands 
specified in the contract, it was the duty of Mullins to deliver them, 
and of Driskill to receive them on the contract. That cattle of 
said mark and brands were of inferior quality would be no reason 
for their rejection. Nor had Driskill the right to insist upon the 
additional delivery of any definite number of cattle conditional to 
his receiving any cattle in the mark and brands specified, if shown 
to have been tendered upon the contract. If it appear from 
the testimony that Mullins (for plaintiffs) had delivered the said 
stocks of cattle (including in the delivery those tendered), or if 
Mullins had used such due diligence to deliver them as before de- 
fined in paragraph No.5 of this charge, then it would not have been 
an addition to the contract (nor a cause for rejection of the cattle) 
for Mullins to insist upon such delivery as a satisfaction or com- 
pliance with the obligation of Mullins (for plaintiffs) to gather and 
deliver said cattle. Under such conditions the legal effect of such 
final delivery would be a discharge. If, however, it appear from 
the testimony that there was a tender by Mullins (for plaintiffs) of 
said cattle, upon condition that they be received in full satisfaction, 
or as a discharge of their obligation to deliver the cattle, when it 
was not true, or shown by the testimony, that Mullins had either de- 
livered (including those tendered in the delivery) all said stocks, or 
had used due diligence, as defined above in paragraph No. 5, then 
Driskill (Day’s administrator) was authorized to reject said c: ittle so 
tendered, and the plaintiffs would be liable for damages for not 
delivering them. 

«8. The plaintiffs are entitled to the purchase money at the con- 
tract price, $9.50 each, for all the cattle the testimony shows to 
have been delivered on the contract, with interest at ten per cent. 
per annum from April 1, 1881. This finding to be subject to alter- 
ation or control by the jury upon the issues tendered by the de 
fendants. 

“9. If, from the testimony, it is shown that the plaintiffs (or 
those they represented) failed to deliver said stocks of cattle by 
August 1, 1881, and failed to use such diligence as is defined in 
paragraph No. 5 of this charge, for the collection and delivery 
thereof, then the jury will allow defendant damages; and the 
measure of damages is the difference, if any, shown by the testi- 
mony between the contract price ($9.50 per head) and the market 
price or value of such cattle at the time and place of final delivery, 
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for all of said cattle of said mark and brands which were not so 
delivered, and which, by the use of diligence, as above defined, the 
laintiffs could have delivered at the said time and place. 

“10. If, from the testimony, it be shown that Mullins and others 
(the plaintiffs) complied with their obligation to gather and deliver 
said stocks, or used the diligence to effect the gathering and delivery, 
of said stock as defined in paragraph 5 of this charge, then the 
jury cannot find any damages for the defendant against the 
plaintiffs. 

“11. If the jury do not find damages under paragraph 9 of 
this charge, they will then find the amount of purchase money for 
such cattle, if any, the testimony may show were delivered upon 
said contract at $9.50 per head, and interest at ten per cent. upon 
such sum from April 1, 1881, to this date. 

“12. If the jury do find damages under paragraph No. 9 of this 
charge, then they will find the difference in favor of the party in 
whose favor such difference, between the purchase money and the 
damages, may be, and if such balance is in favor of plaintiffs the 
jury will compute interest thereon at ten per cent. from April 1, 
ie « eter 

The testimony was conflicting as to the number of cattle in the 
several brands sold ; as tothe degree of diligence used by the vendors 
in the collection of the cattle; as to the difference in the price 
of cattle August 1, 1881. There being testimony of some cattle 
dealers and many cow-boys that the ruling price at Day’s pen at 
that time was $15 per head; while a great amount of testimony by 
cattie men and dealers showed that, at the same time and place, the 
price was from ten to ten and a half dollars per head. 

Testimony was offered and excluded of the declarations of Charles 
Mullins, one of the plaintiffs, touching the number of cattle in the 
several brands, made before and after the sale to Day. The testi- 
mony was excluded. The opinion sufficiently shows the nature of 
the excluded testimony. 

The defendant asked charges as to measure of damages that the 
rule was the difference between the contract price and the highest 
market price subsequent to that date. The instruction was refused. 
Other instructions were refused because substantially given in the 
general charge of the court. 

The jury returned a verdict, November 10, 1882, as follows: 

“We, the jury, . . . find for the plaintiff the sum of twenty 
thousand nine hundred and eighty-seven #8; dollars. And we fur- 
ther find that the said plaintiffs, by failure to comply with the con- 
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tract, have damaged the said estate of W. H. Day, deceased, the sum 
of fifteen hundred dollars.” 

Upon this verdict the court deducted the damages from the amount 
found for the plaintiffs, and set against the same as a credit at the 
date at which the debt found due the plaintiffs began to bear interest 
(April 1, 1881); judgment being for the excess of the debt over 


the damages, viz., for $19,246, for costs of suit; decree estab- 
lishing same as a secured claim against the estate of W. H. Day; 
and a valid subsisting lien upon all the cattle in the marks and brand 
specified in the contract delivered under said contract, and now in 
possession of defendant; and certifying the judgment and decree 
to the probate court for observance. 





Sheets & Sneed, John Hancock and Smith & Trigg, for appellant. 

The charge of the court ignores the terms of the contract, the 
effect of the contract being a bargain and sale of all the cattle in 
the specified marks and brands, “ ten thousand head, more or less” 
{except the two hundred and fifty reserved), and an absolute agree- 
ment to deliver a// the catile so bargained, the obligation to deliver 
all the cattle not being qualified by the use of the words “ more or 
less.” 

As to effect of words “ more or less,” they cited Caldwell v. Moore, 
3 Dana, 346; Hurt v. Stull, 3 Md. Ch., 28; Noble v. Googin, 99 
Mass., 235; Tilden ef a/. v. Rosenthal e a/., 41 Tll., 386; Cabot , 
Winson, 1 Allen, 551; Brawley v. U. S., 6 Otto, 170. 

The words “more or less,” used in the contract, in connection 
with the number of cattle (ten thousand head), did not relieve the 
appellees from the obligation to deliver to appellant a number of the 
cattle approximating the number of ten thousand; the words more 
or less being intended to relieve appellees for non-delivery of such 
trifling number of the cattle as they might be prevented from deliv- 
ering by causes which they could not anticipate and provide against. 
Pembroke Iron Co. v. Parsons, 5 Gray, 591; Bourne v. Seymour, 16 
C. B., 337; Weart v. Rose, 1 C. E. Green, 290; Smith v. Fly, 24 
Tex., 345; O’Connell v. Duke, 29 Tex., 309; Rich v.’ Ferguson, 45 
Tex., 396. 

The discrepancy between the number of cattle delivered (five 
thousand and sixty-one) and offered for delivery (five hundred) com- 
bined, and the number contracted to be delivered (ten thousand), is 
‘so great as to raise the presumption of fraud, imposition or gross 
mistake on the part of appellees, and render them liable for a breach 
of the contract as though they could have delivered the entire num- 
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ber of ten thousand. Noble v. Googin, 99 Mass., 235; Hurt v. Stull, 
3 Md. Ch., 28. 

If there were in fact not ten thousand head of cattie in the speci- 
fied marks and brands, and for this reason it was impossible for 
appellees to deliver that number, there being no fraud on the part of 
Day in obtaining the agreement to deliver, and the contract, on its 
face, not appearing to be one which was impossible to perform, ap- 
pellees were liable, in not delivering the number of cattle specified, 
for breach of the contract. Pollock’s Principles of Contract, p. 356 
et seq., and authorities there cited; Hills v. Sughrue, 15 M. & W., 
253; Parsons on Contract, 2d vol., p. 184 et seg., and authorities 
thereunder; Add. on Con. (Morgan’s ed.), vol. 1, p. 478, § 327. 

The court erred in that part of the main charge to the jury which 
laid down the rule as to the extent and measure of damages to be 
recovered by the defendant. This assignment is the proposition. 

In the fifth paragraph, or division, of the charge of the court, the 
jury were instructed in substance: That in the fulfilment of the 
contract to deliver the cattle, appellees were obliged to use, to effect 
such delivery, that care, skill and energy which a good business 
man engaged in the stock business would use to collect said stock 
and deliver them between November 29, 1880, and August 1, 1831, 
taking them from the range where they were accustomed to run at 
‘date of making of the contract, up to August 1, 1881. By the ninth 
paragraph of the charge the right of appellant to recover damages 
is limited to such cattle as were not delivered and which appelleés 
could have delivered by the use of the diligence defined in para- 
graph fifth of the charge. 

The appellant was entitled, as damages, to the difference between 
the contract price of the cattle ($9.50 per bead) and the highest 
market value per head between August 1, 18381, and date of the 
trial (November, 1882). a 

As to measure of damages, Randon v. Barton, 4 Tex., 289; Cal- 
vit vw. McFadden, 13 Tex., 324; Cartwright v. McCook, 33 Tex., 
612; Gregg v. Fitzhugh, 36 Tex., 127; Brasher v. Davidson, 31 Tex., 
190; Flake v. Nuse, 51 Tex., 98; Parsons on Contracts, vol. 2, p. 155, 
and authorities there cited; Add. on Contracts, sec. 357; Chitty on 
Contracts, pp. 1194-5; Brock v. Jones, 16 Tex., 467; Draper v. Lill, 
43 Vt., 439. > 


Walton & Till, for appellees.— The charge of the court was cor- 
rect. Weir v. McGehee, 25 Tex. Sup., 30, 31; O’Connell v. Duke, 
29 Tex., 309-314; Rich v. Ferguson, 25 Tex., 398; Sparks v. Daw- 
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son, 47 Tex., 147-8; Brawley vw. U. S., 96 U. S., 171-3; Robinson », 
Noble’s Adm’ rs, 8 Pet. (U. S.), 195-198; Young v. Craig, 2 Bibb 
(Ky.), 272; Benjamin on Sales, 3d Am. ed., 690, 691. 


Witure, Cuter Justice.— The decision of this cause depends in a 
great measure upon the true construction of the contract on which 
the suit is brought as to the number of cattle the appellees were 
bound to deliver to Day or his representatives. If, by the terms of 
that contract, they were absolutely bound to deliver by the Ist of 
August, 1881, ten thousand head, or reasonably near that quantity, 
then, as they delivered and tendered but little over half that amount, 
their contract was violated and they should not have recovered the 
verdict they did. If, on the other hand, the number to be delivered 
depended upon what they could, with the proper use of skill, care 
and diligence, collect and turn over to appellant at the place and by 
the time appointed, then the turning point in the case is as to the 
amount and degree of such care, skill and diligence exercised by 
the appellees in making such delivery. Contracts for the sale of 
goods, in which the quantity to be delivered is qualified by the words 
more or less, and the purchase money is to be determined by the 
number of articles delivered, are thus classified by the supreme 
court of the United States in Brawley v. U. 8., 6 Otto, 171: 

1. When the contract is to furnish goods of a certain quality or 
character to a certain amount. 

2. When the contract is to furnish or sell certain goods identified 
by reference to independent circumstances, such as an entire lot de- 
posited in a certain warehouse, ete. 

3. When other qualifying words are added, the more clearly to 
explain what the intention of the parties was in naming the quan- 
tity, and allowing the contract to be performed by delivering more 
or less ofgit. For instance, when some future act on the part of the 
seller or purchaser is to fix the quantity of goods which is to be 
delivered. 

These qualifications may be added to either of the first two 
classes, and in that event will limit and explain the meaning of the 
quantity as restricted by the expression more or less. 

In the first of these cases, if the goods delivered vary materially 
in quantity from the amount bargained for, the contract will be 
violated. In the second, “the naming of the quantity is regarded 
only as an estimate of the probable amount, in reference to which 
good faith is all that is required of the party making it.” Brawley 
vw. U.S., supra. 
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In the third case, the seller is bound to deliver the quantity, 
determined by the future action on the part of the seller or buyer, 
as the contract provides. For instance, in the case cited the agree- 
ment was to deliver “eight hundred and eighty cords of wood, 
more or less, as should be determined to be necessary by the post 
commander,” etc., and it was held that, the post commander having 
determined that only forty cords were needed, it was held that the 
United States was not liable for any number of cords beyond the 
forty cords delivered. See, also, Guillim v. Daniel, 2 Cromp., M. 
& R., 61; Robinson v. Noble’s Adm’rs, 8 Pet., 181; Pembroke Iron 
o. v. Parsons, 5 Gray, 589. 

Applying these principles to the present contract, we find that it 
does not in the least assimilate itself to the first class, as before 
defined. Disregarding the provisions of the third section of the 
agreement, we have a contract of the second class, in which there 
is merely an estimate that the number in the brands and marks 
mentioned is about ten thousand, and the seller will not be liable if 
it is less, provided he has acted in good faith in making the esti- 
mate. Ilis contract is in effect to deliver all the cattle in the 
named brands, with certain exceptions, be the same ten thousand, 
or more or less; and, unless he has committed a fraud in making 
his estimate, his contract is fulfilled when he furnishes the entire 
stock in those brands, less the exceptions. 

But the third section explains and qualifies the meaning of this 
stipulation of the parties, and shows that the quantity sold was only 
so much as should be actually delivered by the 1st of August, 1881. 
This section adds, by way of giving greater strength and clearness 
to the meaning of the parties, that all the cattle in said brands, 
meaning the said supposed ten thousand head, left on the range 
after the ist of August, 1881, are not embraced in the sale, but 
remain the property of the vendors. Words could not be plainer 
nor more explicit to guard the sellers against any conveyance of, or 
obligation to convey, ten thousand cattle or thereabouts; or all in 
the brands mentioned, but only such of them as they should deliver 
by a certain time. The only question left open was as to what dili- 
gence the vendors were to use in gathering and delivering the 
cattle. This might have been the subject of a stipulation, and then 
the vendors would have been in default and liable to damages, if the 
failure to deliver was in consequence of a neglect to comply with 
such stipulation. But there was no agreement on this subject, and 
in its absence the law says that the parties intended that reasonable 
care, skill, energy and diligence must be used by the person charged 
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with that duty in collecting the cattle, and placing at the proper 
place of delivery within the stipulated time, and this was a ques- 
tion for the jury, under proper instructions from the court; there. 
being no allegation in appellant’s pleadings that the appellees had 
falsely or fraudulently represented that there were ten thousand 
cattle in the brands named at the date of the contract, but the 
averment being to the contrary, 7. e., that there were that many, 
but that they were not all delivered. 

Thus the question at issue between the parties was in effect nar- 
rowed down to this: Did the sellers deliver all the cattle, subject. 
to the contract, which, by the use of proper diligence, they could 
have delivered at the time and place at which they contracted to 
make the delivery? An examination of the charge of the court, 
shows that it was entirely in accordance with the views of the law 
announced in this opinion, and submitted them to the jury in a: 
clear, concise and able manner. 

After briefly stating the pleadings, the court charged that the 
contract contained no guaranty as to the number of cattle in the 
marks and brands. That it was a mere contract of sale of said 
marks and brands, and an undertaking by the sellers to deliver said 
stock by August 1, IS8i, and that such only as were actually deliv- 
ered by that time passed to the vendee, the balance remaining un- 
affected by said contract. He also charged that the vendors were» 
obliged to use, to effect such delivery, that care, skill and energy 
which a good business man engaged in the stock business would use 
to collect said stock of cattle and deliver them at the place where 
these vendors were bound to furnish them to the vendee, and at the 
time mentioned in the contract. If the vendors did this, it amounted 
to reasonable diligence, and hence the charge fulfilled the require- 
ments of the law in all these respects. 

This left to the jury the power to determine as to the diligence 
used by appellees in collecting and delivering the cattle, and, as the 
evidence an that subject was conflicting, and, to say the least, not very. 
unequally balanced, the finding of the jury cannot be disturbed on 

that account. Mullins proved the employment of sufficient hands 
for the purpose; their constant work at gathering and delivering; 
the delays caused by the death of his father and of the purchaser of 
the stock; the fact that the cattle were scattered over a country for 
hundreds of miles, and that they were faithfully searched for in 
every place where they ranged, and that there were not more than 
six thousand one hundred or six thousand two hundred, all told, sub- 
ject tothe contract, after deducting those excepted. Of these he had 
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actually delivered five thousand and sixty-one and tendered five hun- 
dred more, leaving from four to six hundred undelivered. If this was 
the evidence credited by the jury, it was certainly sufficient to show 
reasonable diligence in collecting and delivering all but the four or 
six hundred head; and as damages were allowed for failure to de- 
liver, to the extent of $1,500, and there was no culpable failure in 
reference to any other portion, we must conclude that the allowance 
was made in reference to them. 

It is further said by appellant that the charge of the court as 
to the tender of the five hundred head of cattle on 27th July, 1881, 
was erroneous. The court charged that a!l cattle tendered and re- 
fused were taken out of the contract, which was correct law unless 
the tender was attended with some circumstance that prevented it 
from being equivalent to a delivery. The only circumstance of this 
character which the evidence justified the court in submitting to the 
jury was stated in the charge. The appellant claims that the tender 
was coupled with a condition that Driskill should receive this 
herd of five hundred in full satisfaction of the balance due on the 
contract. This is the testimony of Driskill; but the evidence of 
Mullins shows that when he offered the cattle he told Day on 
27th July, 1881, that, as far as delivering more cattle was concerned, 
he did not have time to deliver them before the contract would ex- 
pire, and if he should deliver any more he would have to take Dris- 
kill’s word for the pay. He offered to deliver the cattle that he had 
brought with him in accordance with the contract, and notified the 
men to deliver as they had done with all before in Day’s life-time. 
Now, it is evident that up to this time there was no condition asked 
in reference to the tender, and none was asked until Driskill refused 
to receive the drove because they were of inferior quality, about 
which the contract did not provide; and unless he would, for that 
reason, deliver one thousand five hundred more. It was in reply to 
this demand that Mullins told Driskill that he did not have time to 
collect more before the expiration of the contract, and that, if he 
took the cattle, he (Mullins) would consider the contract at an end 
whether Driskill did or not. The jury evidently gave credit to this 
testimony; and, if they did, they believed that Mullins originally 
annexed no conditions to his tender, and afterwards only refused to 
submit to an unreasonable demand on the part of Driskill, viz., that 
he should do a thing which it was out of his power to do, and which 
his contract did not demand of him. It was Driskill that imposed 
unreasonable conditions as to the tender, and it was his refusal to . 
receive the cattle unless these conditions were complied with that. 
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rendered the tender ineffectual. If the cattle offered had been re. 
ceived without anything passing upon the subject, it is clear that the 
contract would have been complied with on the part of Mullins, ex- 
cept, perhaps, as to the four hundred or six hundred head before 
mentioned. The demand; therefore, for fifteen hundred more im. 
posed new burdens and conditions on appellees, which they were not 
bound to submit to in order to secure an acceptance of the cattle 
tendered. 

The court did not err in refusing to give the instructions asked 
by defendants’ counsel, because the correct law upon the subject of 
these charges had already been placed before the jury in the gen- 
eral instructions submitted to them. The measure of damages 
asked by this charge is, in effect, what the court had already given. 
It was not what is contended in the twelfth assignment of error, 
the difference between the contract price and the highest market 
value between the date when to be delivered and the time of trial, 
for the undelivered cattle had not been paid for. Randon v. Bar- 
ton, 4 Tex., 289. 

It is complained that the court should not have rendered a judg- 
ment foreclosing the lien provided for in the contract upon a verdict 
which does not find that such lien existed. The contract was 
pleaded by both parties and put in evidence without objection, and 
this showed that if the plaintiffs were entitled to recover they were 
entitled to have the lien enforced. By failing to deny this in their 
pleadings, the defendants admitted the lien, and there was no proof 
about it necessary, and nothing in reference to it for the jury to 
determine. Hence the lien was properly foreclosed without a ver- 
dict establishing it.. Pearce v. Bell, 21 Tex., 691. 

As to the numerous objections taken to the ruling of the court 
excluding appellee’s evidence, it will be found, upon an examination 
of it in connection with the principles upon which this opinion is 
based, that all of this testimony was irrelevant and unimportant, 
and tended to raise issues foreign to the cause. 

The evidence of Wm. Day, mentioned in second assignment, was 
offered, it is said, because it proved an implied admission of Maul- 
lins that there were other cattle undelivered and which could have 
been delivered under the contract; and that it would have shown a 
purpose not to deliver more cattle unless “for a better price. It 
might have shown that he expected that some cattle would be un- 
delivered at the expiration of the contract. This was a contingency 
contemplated by the parties as likely to happen without fault on the 
pars of the sellers, and hence they made provision for it. For fear 
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that the jury might put the very construction upon it which appel- 
lant thinks they would have done, the evidence should not have 
gone to them. 

The fact proposed to be proved by Driskill in his answer to the 
twentieth interrogatory, and excluded by the court, was irrelevant 
and incompetent. The utmost that it would have proven was that 
Mullins supposed or knew that there were cattle subject to the con- 
tract in his possession after its expiration. This was admitted; 
moreover, it did not tend to prove the only issue on that subject, 
viz., that they were there because he had not used due diligence to 
collect and deliver them in time. 

The other evidence ruled out tended to show what was Chas. 
Mullins’ estimation of the number of cattle in the brands conveyed 
before and subsequent to the date of the contract. What they were 
before was not important, because they might have been increased 
or diminished by purchase or sale between that time and the date of 
the contract. Besides, the contract estimated them at ten thousand ; 
and whether this estimate was right or wrong could make no differ- 
ence. The point was, did the sellers use diligence to deliver the 
cattle in time? and this testimony would have thrown no light upon 
that subject. 

Upon the whole we see no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered June 8, 1883.] 


Associate Justice Wesr did not sit in this case. 





Watrer J. Jones v. Samvurt Patrres. 
(Case No. 4155.) 


1, Evipencr.— While a patent may, like other evidences of title, be recorded in the 
county where the land lies, that fact does not affect its admissibility in evidence, 
and either it or a duly certified copy thereof from the general land office may be 
real in evidence without registration in the county, and without the notice pre- 
scribed in art. 2257, R. 8. 

2. Bonp ror trtL".— Where a bond which evidences an executory contract binds-a: 
vendor of land to make to the purchaser “‘a deed,’ upon payment of purchase - 
money notes, the vendor is thereby bound to make to the vendee on such payment 
a valid conveyance transferring title to the land. An understanding on the part 
of the vendor that he would make a quitclaim deed, when not communicated at 
the time to the vendee, cannot alter the case, 

Vou. LIX — 39 
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3. Fraup.— While fraud upon the part of a vendor of land will entitle the vendee to 
a rescission of an executory contract for its conveyance, yet where the vendee has 
gone into possession and claims on a rescission pay for improvements made in good 
faith, he should, as a general rule, be required to account for use and occupation, 
and this even though the alleged fraud consisted in misrepresentations as to the 
sufficiency of title. 


Arreat from Jack. Tried below before the Hon. A. J. Hood. 

Suit by appellant upon two promissory notes alleged to have 
been for a tract of land in Jack county. Plaintiff filed his first 
amendment, setting out the notes, amounting together to $375.99, 
alleging their making and delivery, describing the land for which they 
were given, praying judgment for the amount, and foreclosure, ete. 
Defendant denied generally, pleaded failure of title, and fraudulent 
representations by plaintiff that he had a good title, which were 
relied on by defendant; that plaintiff had given a bond for title to 
defendant, at the date of the notes, binding himself to make a deed 
to defendant upon the payment of the notes; that, relying upon 
plaintiff's representations as to his title, defendant had placed per- 
manent improvements upon the land worth $500. Ile prayed fora 
rescission of the contract, judgment for the purchase money already 
paid, being $100, and for the value of his improvements, $500, and 
for general relief. Defendant filed a trial amendment, in which he 
alleged that the land in question belonged to one Louis Bouillett, 
and referred to a patent on file as evidence of the title of Bouillett; 
alleged that he knew nothing of this when he purchased, restating 
his improvements and his prayer for relief. Plaintiff replied, ex- 
cepting specially to the answer, and claiming $150 per annum for 
defendant’s use and occupation. 

Verdict for defendant for $583.20 for purchase money paid, and for 
improvements placed by him upon the land, and that the notes sued 
on be canceled. Judgment accordingly, and awarding to plaintiff 
a writ of possession upon the payment of said sum to the defendant. 
The defendant remitted $13.20, thus reducing the judgment to $570. 


y 
om 


MeCall & MeCall, for appellant, cited Cooper v. Singleton, 19 
Tex., 267; Jackson v. Stockbridge, 29 Tex., 304. 


Samuel Philips, for himself, cited Pasch. Dig., art. 3716; Green 
v. Chandler, 25 Tex., 156; 7 Tex., 244; Brown ». Half, 5 Paige, 235; 
Littlefield v. Tinsley, 22 Tex., 259; 26 Tex., 354; Rawle, Cov. of 
Title, 566, and Briscoe v. Bronaugh, 1 Tex., 339. 


Detany, J. Com. Apr.—The defendant below resisted the pay- 
ment of the notes upon the ground that the plaintiff had no title to 
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the land. To prove this he introduced a patent from the state for 
the same land to one Louis Bouillett. Appellant, in his segond as- 
signment of error, insists that the patent should not have been ad- 
mitted, because the defendant had given no notice of his intention 
to introduce it; and he refers us to art. 4329, R. S., as follows: 
“ Letters patent from the state of Texas, or any grant from the gov- 
ernment, executed and authenticated pursuant to existing law, may 
be recorded without further acknowledgment or proof.” 

Appellant seems to suppose that this article introduces a new feat- 
ure into the law, and that it places patents in the same class with 
those private instruments of writing which are recorded “after 
being proven or acknowledged,” and when so recorded are admitted 
in evidence after notice. R. S., art. 2257. The article first above 
quoted (4329) is found in the registry act of May 12, 1846 (Pasch. 
Dig., art. 5006), as follows: “Each recorder shall record all titles 
issued by the commissioner of the general land office presented for 
record, provided such titles or copies are attested with the seal of 
the general land office.” 

The record of the patent in the county where the land lies may, 
from prudential considerations, be a matter of importance to the 
owner, but it does not affect its admissibility in evidence. See 

syrne vw. Fagan, 16 Tex., 392. The patent, therefore, or a duly cer- 

tified copy from the land office, is admissible in evidence without 
registration in the county, and without the notice prescribed in art. 
2257 of the Revised Statutes. 

The fourth assignment of error questions the correctness of the 
following clause in the charge: “The legal effect of the bond . . . 
is this: By the terms of the bond, the plaintiff, on payment of the 
notes by the defendant, has to make and deliver to the defendant 
‘a deed’ to the land for which the notes were given. The term 
‘deed,’ as used in the bond, meant a valid conveyance of the land 
from plaintiff to defendant.” It is not necessary for us to decide 
whether this would be correct in its application to all classes of 
cases arising under executed as well as executory contracts. But 
upon the facts of this case, we think it was not error. The contract 
was executory. The plaintiff does not allege or prove that the de- 
fendant knew of the defects of the title, or intended to take the 
risks of the title when he bought. While the contract is executory, 
its inherent nature recognizes the right of the purchaser to insist 
upon a title clear of defects and incumbrances; and this right does 
not depend upon the terms of the contract, but is given by the law 
itself. Rawle on Cov. Titles (4th ed.), p. 565; id., p. 42; Cooper vw. 
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Singleton, 19 Tex., 260. The plaintiff says in his testimony that he 
intended by the word “deed” a quitclaim deed; but he does not 
pretend that the defendant so understood him. 

The fifth assignment presents that portion of the charge which 
instructed the jury that if, at the time of the sale, the plaintiff 
falsely represented his title to be good, and did so to deceive the de- 
fendant, he could not recover anything for the notes. This should 
not have been given. There is nothing in the record that shows a 
fraudulent intent on the part of the plaintiff, unless it is to be in- 
ferred from the defendant’s statement that the plaintiff represented 
his title as good, and that he (the defendant) took possession and 
made the improvements. The general rule,is, that fraud upon the 
part of the vendor will entitle the vendee to rescission in any state 
of case. Green v. Chandler, 25 Tex., 148. But the rule is almost 
universal that the rights of the parties shonld be adjusted with ref- 
erence to improvements made in good faith, as well as rents. 
Cooper v. Singleton, 19 Tex., 260. 

Upon this part of the case the defendant’s pleading and proofs 
are very defective. He does not show when he first ascertained 
the defects in his title, or whether his improvements were made 
before that time. The proof relating to the question of good faith 
is meagre and hardly satisfactory. 

It is not necessary to notice the remaining assignments, as the 
supposed errors complained of are not likely to occur upon another 
trial. 

Our opinion is that the judgment should be reversed and the 
cause remanded. 

ReveRsED AND REMANDED. 

[Opinion approved June 8, 1883.] 





A. Day v. Isaac Srone ET AL. 
(Case No. 4202.) 


1. Practice.— In order to authorize the reversal of a judgment for error committed 
in the court below, the error must be one prejudicial to the party complaining. 
Rulings upon the pleadings, when of a character that could not have affected the 
result, will be regarded as immaterial. 

2. Evipencr.— On the trial of an issue of fraud, charged to have been committed by 

the defendant in procuring the title to land purchased by him to be conveyed to 

his brother, and afterwards conveyed by the brother to defendant in trust with 
power to sell, evidence that a similar disposition of the title to other lands bought 
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by defendant was made a month previous, in connection with other testimony 
tending to show defendant’s effort to p'ace his property beyond the reach of his 
creditors, was admissible; following Heath v. Page, 63 Penn. St., 108, and other 
cases cited in opinion. 


Arrrat from Johnson. Tried below before the Hon. Jo Abbott. 

This suit was brought by Day to recover a small lot of ground in 
Cleburne, Texas. The plaintiff charged that Isaac Stone, being in- 
solvent, with a view to defraud his creditors, after purchasing the 
ground, caused the title to be conveyed to his brother, Simon Stone, 
who lived with him; and with like purpose to defraud, that he in- 
duced his brother to convey the ground to him for a nominal con- 
sideration, in trust for appellee’s children, with absolute power in 
Isaac Stone to rent, manage, sell or otherwise dispose of it. The 
plaintiff claimed under a purchase at execution sale under a judg- 
ment against Isaac Stone. The pleadings were quite lengthy, and 
embraced several issues not noticed in the opinion. The errors re- 
ferred to in the opinion are explained by it. 


L. B. Davis and D. T. Bledsoe, for appellant. 
Briefs on file by appellee are not signed by counsel. 


Warrs, J. Com. Apr.— Appellant assigns as error the overruling 
of his exceptions to the answer of appellees. It does not become 
necessary in this case to determine whether or not these exceptions 
were well taken, for the issues sought to be presented by the por- 
tions of the answer to which the exceptions were directed were not 
submitted by the court as issues in the case. _ Therefore, if the court 
erred in the ruling under consideration, it must be considered as an 
immaterial error; and especially when considered in connection with 
the charge of the court as to the validity of the judgments, execu- 
tions and sheriff's sales under which appellant claims the land, it “is 
clear that no injury could have resulted to appellant from the rulings 
of the court assigned as error. 

The rule is well stated in Johnson vw. Blount, 48 Tex., 38, to the 
effect that an error, to be material, so as to require a reversal of the 
judgment, must be one that is prejudicial to the party complaining. 
Rulings of the court with respect to the pleadings, which did not 
affect the ultimate rights of the party, is not ground for the reversal 
of the judgment. Hardy v. De Leon, 5 Tex., 211. 

It is claimed that the court erred in excluding the evidence of 
Owen Brown to the effect that in November, 1877, Isaac Stone pur- 
chased at sheriff’s sale other lands, paid the purchase money, and 
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caused the deed to be made to Simon Stone, who immediately there- 
after conveyed the same to Isaac Stone in trust for his children, the 
deed being in all respects similar to that under consideration. That 
transaction was about one month prior to the conveyance by 
Lorance to Simon Stone of the land in controversy. This was 
offered, in connection with other evidence, to show that Isaac Stone 
was endeavoring to place his property beyond the reach of his 
creditors. 

In cases involving fraud, a wide range is necessarily given in 
proving circumstances which tend to establish or repel the fraud. 
Often it is only by collecting and grouping together numerous cir- 
cumstances tending to show the fraud that it can be established. 
Parties usually, when engaged in committing a fraud, do their work 
in secret; hence, in a great majority of cases, no positive evidence 
of the fraud is attainable, but those who are affected by it must 
rely upon circumstances to establish the fraud and avoid its results. 

It seems to be the settled doctrine, sustained by numerous ad judi- 

cated cases, that where the issue involves the fraudulent sale or 
conveyance of property, that evidence of other like conveyances by 
the same parties, at or about the same time, are admissible. The 
ground for the admission of such evidence is, that where transac- 
tions of a similar character, executed by the same parties, are closely 
connected in time, the reasonable inference is that they proceed from 
the same motive. Heath v. Page, 63 Pa. St., 108; Hovey v. Grant, 
52 N. H., 580; Battle & Webster v. Landenslager, 84 Pa. St., 452; 
Hall v. Naylor, 18 N. Y., 588; Simons v. Vulcan Oil, ete., Co., 61 
Pa. St., 218. 
_ In Green v. Banks, 24 Tex., 508, it was in effect said that the va- 
lidity of the deed depended upon the intention with which it was 
made, and the creditor who attacks it for fraud may prove the 
amount of the debtor’s property, where it was, its character, accessi- 
bility to creditors, and contemporaneous disposition of it. While 
the supreme court of Pennsylvania in Heath v. Page, supra, said: 
“Tn cases of fraud much latitude in the evidence is allowed. The 
only true test is, whether the evidence can threw light on the trans- 
action, or whether it is totaily irrelevant.” 

If the evidence offered would tend to throw light upon the ques- 
tion at issue, then, however slight, it should have been admitted. 
The attack upon the deed was upon the ground that in fact the 
money paid to Lorance belonged to Isaac and not to Simon Stone, 
and the title was placed in Simon and by him conveyed to Isaac in 
trust for the latter’s children, and that this was done with the in- 
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tent and for the purpose of placing Isaac’s property beyond the 
reach of his creditors. The evidence offered and excluded is to the 
effect that, a short time previous to this transaction, Isaac did pur- 
chase and pay for certain land and have the same conveyed to 
Simon Stone, who soon thereafter conveyed the same to Isaac in 
trust for his children, by a deed similar in all respects to the one now 
under consideration. 

Considering that evidence in connection with the facts and cir- 
cumstances developed on the trial, and especially in connection with 
the unusual and unrestricted powers conferred by the deed upon 
Isaac Stone, and it would seem that the excluded evidence would 
tend to throw light upon the transaction then undergoing investiga- 
tion. At least that it was not so entirely irrelevant as authorized 
its exclusion. 

We conclude that for the error in excluding the proposed evidence 
of Owen Brown, the judgment ought to be reversed and the cause 
remanded. 

In view of another trial, it may be remarked that the section of 
the charge objected to might well have been omitted; the other por- 
tions of the charge clearly present the law applicable to the case. 

There was no error in refusing to submit the issue as to the im- 
provements upon the land. If in fact the land belongs to the 
children, and the improvements were placed upon the same in whole 
or in part with or by the means of Isaac Stone, such improve- 
ments would not be subject to seizure and sale, but might be reached 
in a proceeding for that purpose by the creditors of Isaac Stone, as 
an equitable charge upon the land. Rice v. Rice, 21 Tex., 66; Hen- 
dricks v. Snediker, 30 Tex., 307, 308. 

REVERSED AND REMANDED. 

[Opinion approved June 12, 1883.] 





A. J. Roperson v. McItuenny, Hurenms & Co. 
(Case No. 3683.) 


1. Preapinc.— When, in an action by a partnership, the name of one of the mem- 
bers is omitted from the petition as a party plaintiff, he may be made a party 
plaintiff by amendment, without the necessity of further service on the defendant; 
the cause of action remaining the same. 

. Limrration.— Limitation would not, in such case, run against the cause of action 

up to the date of such amendment. 

3. Evipence.— See statement of case for answers to interrogatories, which were not 

liable to the objection that they were not responsive. 
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Argument for the defendants in error. 





————_—__.. 


Error from Washington. Tried below before the Hon. E. B, 
Turner. 

A report of this case will be found in 43 Tex., 205, to which ref- 
erence is here made. After the case was remanded, the plaintiff in 
error renewed the exceptions to the petition and amendments 
which had been passed upon by the supreme court. These were 
overruled by the court. He then made a motion to require defend- 
ants in error to select which of the causes of action they would 
prosecute, whether the note or the account. This was also overruled, 
The case was then tried without a jary, and judgment was ren- 
dered against plaintiff in error for $736. That judgment is now 
before the court on writ of error. 

Upon the trial plaintiff in error objected to the admission of cer- 
tain evidence as follows: “The answers of the witnesses, MclIl- 
henny and Terrell, to the third and fourth interrogatories, are not 
responsive to the interrogatories.” 

The third interrogatory was as follows: 

“State whether McIibenny & Hutchins ever sold and delivered 
any goods and merchandise to M. C. Lee & Co. 

“ Answer: The firm of McIlhenny, Hutchins & Co. did sell goods 
to M. C. Lee & Co. on the 27th December, 1871, for which you will 
find a bill of particulars attached.” 

The fourth interrogatory is as follows: 

“State if McIihenny & Hutchins ever delivered the goods named 
in said bill to defendants M. C. Lee & Co. 

“ Answer: Mcllhenny, Hutchins & Co. delivered said goods to 
the Houston & Texas Central Railroad Company, for which they 
took a bill of lading insuring their safe delivery to Messrs. M. C. 
Lee & Co.” 

The objections were overruled and the answers read in evidence. 

The errors relied on are these: First, overruling the exceptions. 
Second. Overruling the motions, etc. Third. Admitting the evidence 
over objections. Fourth. That the judgment was not supported by 
the evidence. 


Sayles & Bassett, for plaintiff in error, cited on limitation, Kosch- 
witz v. Healy, 36 Tex., 666; Pridgen v. McLean, 12 Tex., 420; 
Whitehead v. Herron, 15 Tex., 127; Guichard v. Superveile, 11 
Tex., 522; Judd v. Sampson, 13 Tex., 19; Whittlesey v. Spofford, 
47 Tex., 13. 


T. W. Morris, for defendant in error, cited 43 Tex., 205. 
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Warts, J. Com. Arpr.— When this case was before the supreme 
court in 1875, the questions presented by the first assignment of error 
in this record were passed upon and decided. It was then held that 
the amended petition filed April 7, 1874, did not set up a new cause 
of action. If that decision is to be adhered to, then the assignment 
of error presenting the question as to the court’s overruling. the ex- 
ceptions to that amended petition is not well taken. 

Since that decision it has not been considered an open question, 
that, under the circumstances developed by the pleadings in this case, 
the addition of another name as party plaintiff is not the assertion 
of a new cause of action; for the causes of action remain the 
same. Prior to that amendment, the note, and in the alternative the 
account for the goods sold and delivered, was the basis upon which 
the recovery was sought. After that amendment the recovery was 
sought upon the same causes of action. 

It seems that the original firm of McIlhenny, Hutchins & Co. was 
composed of McIlhenny, Hutchins and Terrell, and that it was from 
this firm that the goods were purchased by M. C. Lee & Co.; that 
afterwards Terrell withdrew, and the name of the firm was changed 
to that of McIlhenny & Hutchins, and it was to this latter firm 
that the note upon which the suit was brought was made payable, 
and that firm brought the suit, after Roberson denied the authority 
of Lee to sign the note. An amended petition was filed Septem- 
ber 20, 1573, asserting that the note was given for a bill of mer- 
chandise purchased by M. C. Lee & Co., and attached an itemized 
account showing that the goods had been. purchased from Mcll- 
henny, Hutchins & Co. The purpose of the last amendment was to 
add Terrell as a party plaintiff, as a member of the former firm. 

As before remarked, the causes of action upon which a recovery 
is sought in the alternatiye remained the same. It would not be in 
keeping with the spirit of our very liberal law of amendment, to 
hold that such changes in the names of the parties set up a new 
cause of action, and subject it to the operation of the statute of 
limitations. 

An entire change in the names of the parties to either side of the 
controversy, or of the capacity in which the plaintiffs have com- 
menced the proceeding, would in effect be a new suit; and such an 
amendment, if not pleaded to, would have to be served upon the 
other party. But the mere addition of the name of Terrell, the other 
plaintiffs remaining as before, with the causes of action the same, 
would not, as we think, have to be served upon the other party. Nor 
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would limitation run against the cause of action to the date of filing 
such amendment. 

It seems to be the general rule that in actions by a firm, where 
there is a partnership, it should be in the name of all the ostensible 
members. Wilson v. Wilson, 8S. & R., 53; Pensley v. Ramsay, 31 
Ga., 403; Tilford v. Ramsey, 37 Mo., 563. 

As Judge Cooley says: “A partnership is also, for all the legiti- 
mate purposes of its business, a legal entity, though it is taken notice 
of and reached by legal process only through the personality of its 
members.” Cooley on Torts, 150. 

It is claimed that the former judgment of the district court pre. 
cluded the assertion of the note as an alternative cause of action. 
That judgment was reversed by the supreme court as to all parties, 
and remanded for another trial. There must be a final judgment to 
support res adjudicata. The plaintiffs below had the right to 
recover either upon the note or the account if they could establish 
such right by the evidence. There is no reason why they should be 
required to abandon either the one or the other. These were not 
inconsistent but alternative causes of action. If the evidence sup- 
ported either, the plaintiffs would be entitled to a judgment, although 
the evidence might fail to sustain the other. 

In view of the circumstances of this case, it was not error to admit 
the evidence objected to by plaintiff in error. The answers of the 
witnesses, while not technically responsive to the questions, are sub- 
stantially responsive, and for all practical purposes sufficiently so to 
authorize their admission. Besides, the change in the firm name, 
and membership of the same, is fully explained by these witnesses. 

Another objection to the judgment is that it is not sustained by 
the evidence, in this, that it is not shown that the merchandise was 
purchased by and delivered to M.C. Lee & Co. The witnesses testify 
that the goods were purchased by the firm of M. C. Lee & Co., and 
shipped to them over the H. & T. C. R. R. Co. Plaintiff in error, 
when this claim was demanded of him, did not deny the purchase of 
the goods, but tacitly admitted the purchase by making payments 
upon the claim. 

We conclude that there is no error in the judgment, and that it 
ought to be affirmed. 

AFFIRMED. 

[Opinion approved June 12, 1883.] 
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Puiu S. & E. Woopwarp v. Wm. Suaaerr Er AL. 
(Case No. 4639.) 


1. INNOCENT PURCHASER —COMMUNITY PROPERTY.— Land conveyed by deed to 
the surviving husband after his wife’s death, was sold by him, and against his 
vendee the heirs of his deceased wife asserted title in right of a community inter- 
est claimed to have been inherited from their mother. The date of the deed to 
the surviving husband had been erased and a date written in lieu thereof. Held, 

(1) The purchaser from the surviving husband having paid value for the land, 
was not charged with notice that his vendor asserted by pardl his right to the 
land before the death of his wife, no notice of such assertion of claim being 
brought home to the purchaser. 


(2) The payment of taxes on the land by the vendor before his wife's death did 
not charge the purchaser with notice of the community character of the title, in 
the absence of notice brought home to him of that fact. 

(3) The title was not affected by suspicion on account of an erasure in the date 
of the deed to the surviving husband, when it was shown that the date, as it ap- 
peared last written in the deed, was the real date of its execution. 

(4) There being nothing to put a purchaser for value on notice of the existence 
of a community interest of the deceased wife in the land purchased, and the title 
appearing from the record of deeds for the county to have vested in the surviving 
husband, the title passed by his deed to his vendee for value. 


Error from Coryell. Tried below before the Hon. Thos. L. 
Nugent. 

Suit brought by William Suggett, as the next friend of George 
Suggett and Mary Suggett, minors, against S. Woodward and 
Eleanor L. Woodward, alleging that plaintiffs were minor children 
of Wm. Suggett, who died in 1867 possessed of one thousand four 
hundred and seventy-six acres of land; that it was the separate prop- 
erty of William Suggett; asking for judgment for two-fifths of the 
land, that commissioners of partition be appointed, and cancellation 
of deeds. They alleged that Mary Suggett and George Suggett, by 
their next friend, William Suggett, together with Henry Suggett, 
Jane E. Lowe, joined pro forma by her husband, Frank R. Lowe, and 
Suggett were the only children and heirs at law of Wm. Sug- 
gett, who died in 1867 possessed of the land; that the same was 
his separate property; that Catherine E. Suggett was the wife of 
Wm. Suggett, deceased; that she died in 1876; that Catherine E. 
and Wim. Suggett were the father and mother of petitioners. They 
asked for judgment for all the land, less three-fifths interest con- 
veyed by William Suggett, Henry Suggett and Jane E. Lowe, nee 
Suggett, joined by her husband, Frank Lowe, to Abner Womack, by 
deed dated October 20, 1874, and that said deed be canceled and re- 
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formed ; for judgment and decree partitioning the land between 
plaintiffs and defendants, and appointment of commissioners. 

The first portion of the opinion applies to facts, which it would 
consume much space to state, and of which the statute of descents 
is decisive, while the testimony affecting title under the deed of 
October 20, 1874, to Abner Womack, and under his deed to Mrs, 
Woodward, is stated sufficiently in the opinion. 


Thos. Rock, for plaintiff in error. 


No briefs for defendants in error on file. 


Wii, Curer Justice.— Under the pleadings and evidence in 
this cause it is clear that so much of the judgment as finds in favor 
of the minors George Suggett and Mary Suggett four hundred and 
thirty-two and two-thirds ‘acres of the land in controversy is correct 
and must be affirmed. The land was proved to have been the sep- 
arate property of the father of these minors; that they, as his heirs, 
were entitled to two-fifths of it, and as heirs of their deceased 
brother (James) to one-twelfth more. The deed of their mother, 
made after the death of their father, conveyed to Womack only her 
life estate in one-third of the land, and the one-twelfth inherited by 
her from James, her deceased child. She having died, and her life 
estate having become thereby extinguished, and three of ber chil- 
dren being adults, having conveyed to Womack their interest in the 
land, and making no claim to it, Womack became invested with 
three-fifths and one-twelfth of the land. This was the condition of 
the title on the day that Womack conveyed to Mrs. Woodward, 7. e., 
the minor plaintiffs held an interest in it of two-fifths and one- 
twelfth, or four hundred and thirty-two and two-thirds acres, and 
Womack an interest of three-fifths added to one-twelfth, or seven 
hundred and forty-seven and one-third acres. As Mrs. Suggett had 
warranted the title to the land sold by her, 7. ¢., one-half of the 
tract in controversy, which warranty had failed, and her heirs had 
received from her estate property to the value of $160, they were 
therefore bound to make good the warranty to that extent, and 
hence the judgment finding for appellants as against plaintiffs that 
amount of money was also correct. 

The only remaining question arises between the heirs of Womack 
and the appellees. The evidence shows that Womack’s first wife 
died March 24, 1874, and that he received his deeds from the Sug- 
getts October 20, 1874, seven months thereafter. These deeds were 
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duly acknowledged on the same day they were made, and were 
shortly thereafter placed upon record, and were on record at the time 
Mrs. Woodward purchased and received her deed from Womack. 

In this state of facts there can be no doubt but that Mrs. Wood- 
ward obtained a good title to all of the tract Womack was 
authorized to convey, viz., seven hundred and forty-seven and 
one-third acres, unless she had notice, actual or constructive, that 
Womack had no authority to convey the land or some portion of 
it, for there is no question made as to her having paid for the land 
a valuable consideration. 

It was claimed by the intervencrs below that the land was not 
Womack’s separate property, but the community estate of himself 
and his first wife (of which latter they were heirs), and hence that 
he could convey but one-half of it. The proof strongly tends to 
show, and perhaps makes it sufficiently appear, that this land was 
the community property of Womack and wife; but does it establish 
that Mrs. Woodward was charged with notice of that fact? 

The proof on the subject amounted to about this: That Womack 
frequently stated that the land was community property; that he 


paid taxes on it for several years before he received his deeds from 


the Suggetts, and during the life-time of his wife; and in those 
deeds it appears that the original dates had been erased and the 
20th of October inserted in their places. 

These declarations as to title were not shown to have been made 
to Woodward or wife, or to have ever been communicated to them 
inany way. They certainly cannot be affected by any statements 
us to Womack’s interest in the land, made by him to third parties, 
of which they had no knowledge, or else the necessity for the 
registration laws would be suspended, and their advantages wholly 
destroyed. No case has carried the doctrine of notice this far, dnd 
no reason can be urged why it should be so extended. 

Nor did the payment of the taxes by Womack affect the pur- 
chaser with notice that he had title to the land previous to the date 
of his deed. No purchaser is bound to examine the tax rolls of the 
county in quest of the true state of the title of land which he is 
about to purchase. They are not made records for that purpose. 
The books of the county clerk are the ones which he must examine, 
and the party in whom they show the title to exist is the one from 
whom he must purchase, unless he has notice from other sources to 
the contrary. The law requires him to examine these books, and 
charges him with notice of their contents whether he does or not. 
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As to other books or papers it makes no such requirement, and he 
is chargeable with notice of their contents only in the event he 
actually makes an examination of them or has information which 
should lead him to search their contents. It was not shown that 
appellees had ever examined as to who paid taxes on the land, or 
had been put upon inquiry as to that fact. 

The evidence does not inform us what dates were erased from the 
deeds in lieu of which “ 20th of October, 1874,” was inserted. The 
general rule of law seems to be that, where nothing appears to 
the contrary, the alteration will be presumed to be contemporane- 
ous with the execution of the instrument. 1 Greenl. on Ev., 564, 

There were other facts in the record which strengthen this pre- 
sumption in the present case, but we need not resort to them, as it 
appears from the statement of facts that the plaintiff below proved 
that the conveyances in which the erasures occurred were actually 
executed on the 20th day of October, 1874. This fact was not con- 
tradicted in any way whatever, and fully overcame and destroyed 
all suspicion arising from an alteration in the date of the conveyances, 

We think that the evidence showed no notice whatever to the ap- 
pellants of the fact that the land conveyed to Mrs. Woodward was 
community property of Womack and wife, and that she obtained 
by the deed from Abner Womack a good title to seven hundred 
and forty-three and two-thirds acres of the land in controversy, and 
the judgment of the court below was erroneous in awarding her 
only one-half that amount. The judgment will therefore be re 
versed and so reformed as to decree a recovery to George and Mary 
Suggett of four hundred and thirty-two and two-thirds acres of the 
land, against the intervenors and defendants below; and to P.S. 
and Eleanor Woodward seven hundred and forty-three and one- 
third acres of the land as against both the plaintiffs and intervenors, 
and $160 in money against the plaintiffs alone; and that the inter- 
venors take nothing by their intervention, but pay all costs accruing 
by reason thereof in the court below; that the commissioners ap- 
pointed in the judgment heretofore, or, in case of their inability or 
refusal to act, others to be selected by the court, partitioning the 
land between the plaintiffs, George and Mary Suggett of the one 
part, and the appellants of the other part, in proportion as fixed by 
this judgment, but in all other respects conforming to the decree 
from which this appeal was taken; and that all costs accruing in 
the court below, except such as have already been decreed against 
the intervenors, as well as the future costs of partitioning the land, 
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be assessed against the plaintiffs and defendants in proportion to 
the amount of land partitioned to each of them. 

It is further ordered that the costs of this court be equally de- 
vided between the appellants and the said intervenors. 


REVERSED AND REFORMED. 


(Opinion delivered June 12, 1883.] 





Joun Acres v. Exiza Moyne et At. 
(Case No. 4878.) 


1. Writ or ERROR.— The doctrine announced in Stephenson v. T. & P. R'y Co., 42 
Tex., 163, to the effect that the supreme court, with a view to determine its own 
jurisdiction, would inquire into the facts bearing on a succession and merger of 
two railroad companies, approved, with citation of authorities to be found in the 
opinion. 

. RarLway compantres.— The purchasers of a sold-out railway corporation succeed 
to all its rights, powers and privileges, and may continue business in its name. 
No change of name is required; there need be no notice given of the purchase and 
merger; nor in its future dealing with strangers is it compelled to show by what 
special action or authority it claims succession. 

8. Same — Evipence.— If, by special act of the legislature, the name of the corpora- 
tion is changed, one suing in trespass to try title for land conveyed to him by the 
new company under its new name, and which was patented to the old sold-out com- 
pany in its old name, may introduce such special act in evidence, to show the 
identity of the corporations. The preamble of such an act, like that of any other 
act. general or special, is only competent to show that the legislature, in passing 
the act, took into consideration the matters recited in tae preamble. 


rn 


Arrrat from Clay. Tried below before the Hon. B. F. Williams. 

Suit against appellees in the nature of a suit in trespass to try 
title to six hundred and forty acres of land, and for damages. 
Plaintiff and appellant also sued out a writ of sequestration for the 
premises, by virtue of which appellees were ejected from the prem- 
ises. 

Appellees answered by general denial, plea of not guilty, sug- 
gested improvements by Wm. Moyne, deceased, during his life-time, 
made in good faith, and pleaded in reconvention for damages caused 
by their being ejected under appellant’s writ of sequestration, and 
for the rents, fruits and revenues of the premises. The administra- 
tors and the other appellees filed separate answers setting up in 
substance the same defense; the latter claiming homestead and 
exemption rights under Wm. Moyne, deceased. 
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Verdict for defendants, with a finding of damages to the amount 
of $850. Judgment was rendered in favor of appellees for that 
amount, and a writ of restitution awarded. 

Appellant, claiming the land in controversy as assignee of the 
G., H. & 8. A. R. R. Co., offered in evidence a patent dated May 
30, 1877, by virtue of a certificate issued to the B. B., B. & C. R. 
R. Co. in Texas, in 1860, which patent was issued to the B. B., B. & 
C. R. R. Co. for the land in controversy. He then offered in evi- 
dence as a muniment of title, and for the purpose of proving a 
transfer from the B. B., B. & C. R. R. Co. to the G., H. & 8. A, 
R’y Co., or to prove that the name of the former company was 
changed to that of the latter, the special acts of the legislature of 
Texas, passed July 27, 1870, to the introduction of which appellees 
objected, for the reason that the act was not admissible to prove a 
transfer of the certificate, by virtue of which the land in controversy 
passed from one company to another, or that they were one and the 
same company, and because that act did not purport to convey prop- 
erty from one company to another; which objection was overruled 
and the act admitted. 

Afterwards appellees renewed their objections to the special act, 
and moved the court to withdraw it as evidence from the jury, 
which motion was granted. 

The special act of the legislature recited in its preamble the facts 
that in 1868 and 1870 the road-bed, track and branches, and char- 
tered rights and privileges of the B. B., B. & C. R. R. Co., were sold 
under execution and deed of trust, all of which appears of record; 
and that the purchasers at said sales, and their associates, had formed 
a new company under said old name, and that they desired to be 
distinguished by name from said sold-out company, etc.; and after 
some further preamble, it was enacted that the new company’s 
name should be changed to that of the G., H. & 8, A. Rt. R. Co. 
See first section of said act. 


L. C. Barrett, for appellant. 
A. EK. Swan, for appellees. 


West, Associate Justice.—In Stephenson v. Texas & Pacific R. 
W. Co., 42 Tex., 163, it was held that the defendant in error in that 
case, which was by purchase and otherwise the successor of the 
Southern Pacific R. R. Co., whose existence was merged in that of the 
Texas & Pacific R. R. Co., was a proper sole party defendant ina 
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proceeding by writ of error to bring in review before this court the 
correctness of a judgment rendered in favor of the Southern Pacific 
R. R. Co., whose purchaser and successor it had become. This court 
in that case, with a view to determine its own jurisdiction (Const., 
art. V, sec. 3), inquired into the facts of the succession and merger 
of the two companies, and held that the writ of error would lie 
against the Texas & Pacific R. R. Co. as the successor of the South- 
ern Pacific R. R. Co. In support of that view, the court in that 
case cited the following authorities: Paine v. Lake Erie & Louisville 
R. R. Co., 31 Ind., 283; The Indianapolis, Cincinnati & La Fayette 
R. R. Co. v. Jones, 29 Ind., 465; Racine & Miss. R. R. Co. v. The 
Farmers’ Loan & Trust Co., 49 IIL, 331; Ohio & Miss. R. R. Co. vw. 
Wheeler, 1 Black, 286; Commonwealth v. Atlantic & Gt. West. R. 
R. Co., 53 Pa. St., 9; 21 Ill, 451; 25 Ill., 353; Philadelphia, etc., R. 
R. Co. v. Howard, 13 How., 309; Mosier v. Hilton, 15 Barb., 657. 
See, also, Redfield on Railways, vol. 2, ch. 38, “On the consolida- 
tion of railroad companies.” 

In that case (42 Tex., 163), this court held that while the facts be- 
fore it do not disclose the exact terms and conditions under which 
the merger or consolidation of the two corporations was effected, 
yet from the provisions of the general railroad law of the state on 
the subject, as well as to the special acts of the legislature as to these 
corporations that were introduced in evidence before them, they are 
authorized to draw the conclusion that the Texas & Pacific Rail- 
road Co. had as a matter of fact succeeded to the charter, privileges 
and rights of the Southern Pacific Railroad Co., and hence a cita- 
tion in error served on them was sufficient to give the court juris- 
diction to revise a judgment rendered in favor of its predecessor. 

In the present case, we are of opinion that the district court 
erred in finally excluding from the consideration of the jury the 
appellant’s chain of title to the land in suit, derived through the B. 
B., B. & C. R. R. Co., and the Gal. Har. & S. A. R. R. Co., as its 
successor. 

The general laws of the state provide, when a railroad corpora- 
tion is sold out, that the purchasers succeed to all the rights, powers, 
etc., etc., of the sold-out corporation, and such purchasers can still 
continue to exist and do business as a corporate body under the 
name of the sold-out company. Pasch. Dig., vol. 1, art. 4912; R.S., 
art. 4260. They can proceed, after such purchase, to transact busi- 
ness, as fully as the sold-out corporation could do before that event. 
No change of name is required by the general law on the subject. 


No notice or publication of the purchase or merger is necessary ; 
Vou. LIX —<0 
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nor is there any more reason for such notice than there is that the 
public at large should know the various changes annually made in 
the personnel of a corporation by the transfer in the course of busi- 
ness of its stock to strangers, or the changes made by death or 
affected by the withdrawal of an old, or the issue of a new, series 
of stock certificates, or any like official action of the corporation. 

The new company, by operation of the general laws of the state, 
becomes the successor of the sold-out corporation, and occupies to 
the public, in the future, the same relation the sold-out company 
did in the past. As to the creditors and the general liabilities of the 
old company, for that the general law makes special provision, 
Pasch. Dig., vol. 1, art. 4916; R.S., art. 4264. 

In its future dealings with strange rs, the new organization is not 
compelled, on every occasion, to show by what special action or 
authority it has succeeded to the rights of the old company. The 
court, by virtue of the general laws of the state on the subject, takes 
judicial cognizance of the legal effect in general of such sale and par- 
chase upon the status of the sold-out company and of its purchasers, 
without inquiring into the character or nature of the purchase or 
transfer. Hence, in the present case, had not the purchasers of the 
sold-out company deemed it best to change the name of the corpo- 
ration, there would have been no necessity for the purchaser of the 
land to have proceeded further, in de veloping his right of action, 
than to have exhibited a legal title to the land in suit in the corpo- 
ration by name, and a conveyance from such corporation, or from the 
lawful and recognized successor of such sold-out corporation by its 
original name to himself. All the particulars of that purchase and 
succession, the minute details of it, and the legal consequences flow- 
ing from it, and the facts as to whether such purchase was made 
under execution or at a trustee’s sale, or by order of court, or all the 
particulars as to what exact property was acquired by the purchase, 
are matters not in issue in this case. 

It would be sufficient, in order to enable a purchaser from such 
corporation to maintain an action of trespass to try title, to show 
title to the locus in quo in the original corporation, and to prove 
that he held by deed from that corporation, or its lawful successor 
or assigns, and produce a grant to them from the government, and 
a deed from such corporation to himself vesting in him the fee. 

From this exhibition of title the court would presume that the 
land certificate on which the patent in question is based passed by 
the purchase to the new company, who retained and had the right. 
in their dealings to use the name of the sold-out company. The 
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fact that there had been, ten years before the date of the suit, a sale 
of the entire road-bed, rolling-stock, franchises and charter rights of 
the company, coupled with the production by the purchaser of the 
patent, and a conveyance to him from the new company of the 
Jand granted and described in it, would be strong proof that 
the land certificate in question had long before passed into the pos- 
session of the new company, and had become their property. If it 
is sought to resist a recovery by one in possession against such a 
title, then it becomes the duty of the person so resisting, by way of 
defense, to show the secret vice or defect in the title which is not 
apparent on its face. 

Let it be shown, for instance, that the corporation had previously 
parted with its title to some one else, or that in some other legal 
mode the title of the purchaser from the corporation was defective. 
There was no effort made to establish any such defense. And as 
the patent issued to the original corporation as late as 1877, many 
years after the change of ownership, and is found in the possession 
of the new company, the presumption of ownership in the new 
company becomes very strong. The patent inures to their benefit, 
and a purchaser from them obtains a legal title to the land so pur- 
chased, that would be good against any one who could not by evi- 
dence disclose a right superior to that acquired by the purchase. 

In this case, but for the fact that the purchasers of the sold-out 
corporation, by authority of a special act of the legislature, had 
changed the name of the sold-out company, the apparent legal title 
of appellant to the land in question would have been complete upon 
its face, upon his simply showing a patent from the state to the orig- 
inal corporation and a deed from such corporation to himself, as 
would have been done by the evidence in this case but for the sub- 
sequent change in the name of the company. 

As, however, the name of the corporation had been changed by a 
special act of the legislature, it became necessary to produce such 
act for the purpose of identifying the corporation. The sole object 
of its production was to show that the new corporation, under 
whom the appellant held, was, in fact, the same as the one to whom 
the patent to the land in suit had issued. For that purpose, the spe- 
cial act of the legislature of the date of 27th of July, 1870, was 
proper evidence. 

The preamble to that act, like the preamble to any other act of 
the legislature, general or special, is only competent to show that the 
legislature, in passing the law in question, took into consideration 
the matters recited in the preamble. Sedgwick on Statutory Con- 
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struction, p. 42 (Pomeroy’s ed.). It furnishes no proof of the exist. 
ence of the facts therein recited, and it is so expressly declared in 
the twelfth section of the special act under consideration. 

When that act was introduced in evidence, and the identity of the 
corporation conveying to the appellant with the company to whom 
the land was granted by the state was established, the appellant 
showed a good legal title in himself to the land in suit. 

If there were 3 really matters growing out of the dealings of the 
purchasers of the sold-out corporation with its affairs or with its 
creditors, or with others, that vitiated the title conveyed by such 
purchasers and successors in the hands of the appe llant, they were 
matters of defense and should have been made the subject of proof 
by the parties relying on them to defeat the legal title. The court, 
then, erred, under the circumstances, in excluding the title of the 
_ appellant. 

There are other matters in the record which would seem to indi- 
cate that, even if the appellant’s title was not perfect, that the ap- 
pellees did not sustain such an attitude to the case as would enable 
them to take advantage of its defects. As, however, the relation of 
the respective parties to each other, under the admitted facts in the 
case, in reference to the amgueree of the land, have not been dis- 
cussed by either party, we refrain from expressing any opinion 
whatever upon that branch of the case. 

Ella Moyne appears to be a minor. The case seems to have pro- 
ceeded, as to her, without the appointment of a guardian ad litem. 
On the reversal of the cause a guardian ad litem should be ap- 
pointed for this minor, so that her rights can be protected and she 
be bound by the judgment of the court. 


REVERSED AND REMANDED. 
[Opinion delivered June 12, 1883.] 





R. S. Wiiurs v. Lewis Moore er At. 
(Case No. 4919.) 


1. Morteace — Growine crops.— The purchaser at foreclosure sale of mortgaged 
land is not entitled by virtue of his purchase to crops ungathered and remaining 
on the land at the time of his purchase, as against a purchaser of said crops from 
the mortgagor before sale. 

2. Morteace.— In Texas a mortgage is but a security for debt, the mortgagor remain- 

‘ing in possession, and the title remaining in him; hence, the foundation for many 
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rights of the mortgagee in England, and several American states (which are enu- 
merated in the opinion), does not exist in Texas. 

8. Same.— A mortgage being simply a lien to secure the payment of a debt, it cannot 
be held to give a mortgagee, or person purchasing under it, any greater right to 
ungathered crops standing upon the mortgaged land, than one would have who 
purchased under a lien acquired in any other manner prior to the time the crop was 
planted, or the right to plant it accrued. 

4, SameE— GrowinoG crops.— Crops, whether growing or standing in the field ready 
to be harvested, are, when produced by annual cultivation, no part of the realty; 
they are liable to voluntary transfer as chattels, and may be seized and sold under 
execution. 

5. Same.— The mortgagor is entitled to sever, in law or fact, the crops which stand on 
the land at any time prior to the divestiture of his title by sale, under the mort- 
gage, and whenever such severance occurs, title thereto will not pass by the pur- 
chase of title to the land under the mortgage. 


Apprat from Falls. Tried below before the Hon. B. W. Rimes. 

J. ‘A. Gill and Lewis Moore were farming in partnership, or to- 
gether, on Moore’s plantation, under a contract to divide equally the 
net proceeds of the crop. 

Before their contract, Moore had mortgaged his plantation, and 
when Gill had on the place, ungathered, a crop of 1881, the land 
was sold under this mortgage; and the plaintiff Willis bought, and 
he and J. A. Gill made a contract to divide the proceeds of the crop 
according to the contract with Moore. Before the fund was paid 
over to Willis, A. J. Gill claimed it under a contract with Moore of 
date after the mortgage, but before the sale thereunder; and by 
agreement the money was deposited with H. G. Carter for whoever 
was entitled to it. 

To recover this money, on the 18th day of February, 1882, Willis, 
the appellant, brought this suit against Carter, A. J. and J. A. Gill, 
Lewis Moore and Ransom Moore. 

The cause was tried August 26, 1882, without a jury, and re- 
sulted in a judgment for the defendants, by which A. J. Gill recov- 
ered from Carter this fund. 

The following were the findings and conclusions of fact and law 
of the court: 

That on February 1, 1875, the defendant Lewis Moore was the 
owner and in possession of the land described in plaintiff's petition, 
and had thereon a cotton plantation consisting of about one thousand 
and eight hundred acres of land in cultivation. 

On Ist of February, 1875, said Lewis Moore executed to Reed & 
Smith, of New York, his several promissory notes, amounting in 
the aggregate to $27,000, and at the same time executed his deed 
in trust to E. H. Graham to secure said notes, and authorized Gra- 
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ham to sell said land and premises at public auction for cash, in the 
failure of Moore to pay his notes at maturity, and to apply the pro. 
ceeds arising from said sale tothe payment of said notes, and con- 
vey said lands, by deed, to the purchaser and bind him in covenants 
of general warranty; and said trust deed also authorized the holder 
of said notes to appoint a substitute trustee in the failure of said 
Graham to act, or in event of his becoming unable to execute said 
trust, and gave to said substitute trustee full and ample power to 
sell said land, and convey the same to the purchaser, in all respects 
as said Graham was empowered. 

This trust deed contained a provision “that said Moore or his as- 
signs having possession of said land, will, from and after said sale 
under said trust deed, attorn to the purchaser or landlord, and hold 
as tenant at sufferance.” This trust deed was duly recorded in Falls 
county (where said land and plantation was situated), immediately 
after its date. It authorized the holder of said note to purchase at 
said sale. 

From before the 12th of August, 1881, until after the Sth of Septem- 
ber, 1881, said Graham was absent from the state, and unable to 
execute said trust. And on the 12th of August, 1881, the plaintiff, 
R. S. Willis, the then holder of said notes (Reed & Smith having 
transferred to him), in accordance with the provisions of said trust 
deed, appointed Thomas F’. Lawson substitute trustee therein, in place 
of said Graham. 

That on the 8th of September, 1881, said debt being due and un- 
paid, said Thomas F. Lawson acting in all things in accordance with 
the provisions of said trust deed, sold said land at public auction, for 
cash, and the plaintiff Willis became the purchaser, and Lawson, by 
his deed of conveyance of that date, conveyed said land, together 
with all the improvements thereon, to the plaintiff R. S. Willis. 

On the 24th day of December, 1877, the defendant Lewis Moore 
and John A. Gill entered into a contract in writing, in and by which 
it was agreed that said Moore should turn over to said Gill fifteen 
head of mules, two thousand bushels of corn, all farming imple 
ments, wagons, plows, axes, gear, etc., on said farm and s: Lid planta- 
tion, for a period of four years beginning on the Ist of January, 
1878; and said Gill was for said time to have said plantation culti- 
vated in good and farmer-like manner, furnishing himself four head 
of work stock, and keep the account of expenses of the same, and 
have said crop grown on the land gathered, and after paying all 
expense of making and gathering said crop, the balance of the pro- 
ceeds of said crop or the net profits arising therefrom should be 
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equally divided between said two parties. This contract was made 
in the name of Ransom Moore, son of Lewis Moore, but it was in 
fact the contract of Lewis Moore. Under this contract Gill went 
into possession of said land, and each year thereafter raised on and 
gathered from said land ¢rops of corn and cotton, which was man- 
aged and disposed of according to said contract, except the crop of 
1881. This crop of corn and cotton was standing in the field, 
ungathered, when said land was sold under said trust deed; the crop 
consisting of some eighty bales of cotton, and a crop of corn (said 
Jobn A. Gill having said land and crop in his custody, under said 
contract of December 24, 1877). This contract was duly recorded 
in the records of Falls county, immediately after its date. 

After said sale, to wit, on the 14th day of September, 1881, the 
defendant John A. Gill, and the plaintiff Willis, entered into the 
following contract in writing, viz.: 

“It is understood and agreed by John A. Gill, present occupant, 
and R. 8. Willis, that the present crop of. 1881 shall stand as it was 
with Mr. Gill and Ransom Moore, as per lease of record. That Mr. 
Hi. G. Carter will represent Mr. Willis in the distribution of the crop. 
That all debts of the place shall be paid as under the lease, and the 
overplus equally divided between said Gill and Willis. 

“September 14, 1881. 

“Tos. F. Lawson, 
“For R. 8. Wixi, 
“ Joun A. Grint. 

“The above refers to the Moore place, on the Morgan headright, in 
Falls county.” 

After the making of said contract of September 14, 1881, be- 
tween said Willis and Gill, the defendant Alex. J. Gill, brother of 
the defendant John A. Gill, claimed to have purchased said Moore’s 
interest in said crop, and said Gill refused to pay over to the plaint- 
iff the one-half of the proceeds of said crop, but after some nego- 
tiations it was agreed that Gill should gather said crop of cotton 
and deposit the same with the defendant H. G. Carter, and sell said 
cotton, and after paying all expenses incurred by him in making 
and gathering said crop, he should take out one-half of the balance 
or profits, and the other half he should deposit with said Carter, to 
be paid over to the plaintiff on his establishing his right thereto by 
suit; and said John A. Gill did so gather, deposit and sell said cot- 
ton, and after paying said expenses there were left as profits for 
division $2,603.40, one-half of which, $1,301.70, he deposited with 
Garier, with the agreement before stated, in December, 1881. 
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On the Ist of August, 1881, while said crop was ungathered and 
before the land was advertised for sale, said Lewis Moore, in con- 
sideration of $1,500, sold his interest in said crop to said Alex. J. 
Gill, and executed and delivered to said Gill his instrument in writ- 
ing as follows, viz.: 

“Srare or Texas, County of McLennan. 

“ Know all men by these presents, that I, Lewis Moore, have this 
day bargained and sold to A. J. Gill my entire interest in the crop 
on my Falls county place for the consideration of $1,500 paid to me 
in hand. 

“Witness my hand this August Ist, 1881. 

(Signed) “Lewis Moore. 
Wa. Moore, 
Sam’, Campsett.” 

Said sale was made in good faith and fora valuable consideration. 
Some years before, said Alex. J. Gill was informed that said Moore 
had executed said trust deed to Reed & Smith, but at the time of 
the purchase of the crop did not know*whether the debt to Reed 
& Smith had been paid or not. 

Upon said facts the conclusions of the court below, as to the law, 
were as follows, viz. : 

The deed of trust being in the nature of a mortgage and only an 
incident of the debt, the paramount title to the land remaining in 
the mortgagor, Moore, I conclude that Lewis Moore had the right 
to dispose of the emblements at any time before said land was ad- 
vertised and sold, and said sale of the interest of said Moore, in the 
crop raised on said land, having been sold by him to A. J. Gill, and 
said Gill having paid a full and fair consideration therefor, in good 
faith, the title and right thereto passed to A. J. Gill on the Ist of 
August, 1881, before said land was advertised to be sold under the 
trust deed; and the plaintiff acquired no right to said crop, or the 
proceeds thereof, by reason of his purchase of said land at the sale 
made by the trustee. 


“ Attest: 


Goodrich & Clarkson, for appellant, cited Jones on Mort., sec. 
780; Washb. Real Prop., marg. p. 106; Lane v. King, 24 Am. Dee., 
106; 8 Wend.; Jones v. Thomas, 8 Blackf., 428; Creeve v. Pendle- 
ton, 19 Am. Dec., 750; Rankin v. Kinsey, 7 Bradwell, 215; Shepard ® 
v. Phelbrick, 2 Denio, 175; Jewett v. Kenholtz, 16 Barb., 321; Gil- 
lett v. Balcem, 6 Barb., 370; Aldrech v. Reynolds, 1 Barb. Ch., 615; 
Sherman v. Willet, 42 N. Y., 150; Harris v. Frink, 49 N. Y., 31; 
Combs v. Jordan, 22 Am. Dec., 478; “oote v. Coloin, 3 Am. Dee. 
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478; Butt v. Ellett, 19 Wall., 544; Price v. Hill, 24 Am. R., 542; 
Raysor v. Quail, 3 Am. Dec., 660; Bayer v. Williams, 32 Am. Dec., 
324. 


Clark & Dyer, for appellees, contending that crops were no part 
of the realty, and were subject to sale by the mortgagor before 
foreclosure, cited Hallam v. Focke & Wilkins, 1 Tex. Law Review, 
No. 15, p. 231 (April 24, 1883); Wright ». Henderson, 12 Tex., 
44; Duty v. Graham, id., 427; Wootton v. Wheeler, 22 Tex., 338; 
Freeman on Executions, § 113; Benjamin on Sales, § 120 ef seg.; 
1 Powell on Mortgages, top pp. 161, 162, and note pp. 161, 162. 


Srayton, Assocrate Justice.— The deed in trust made by Lewis 
Moore to secure the notes executed by him to Reed & Smith, hav- 
ing been duly recorded, it must be held that A. J. Gill bought the 
interest of Lewis Moore in the crop upon the land on the Ist of 
August, 1881, with notice of whatever right the appellant, by virtue 
of the transfer of the notes, which carried with them as an incident 
the security evidenced by the trust deed, had in the crops then stand- 
ing ungathered upon the land. 

There might be some difficulty in determining the true relation 
which existed between Lewis Moore and J. A. Gill, under the agree- 
ment of date December 24, 1877; but it is treated by appeliant’s 
counsel as a partnership, in which, for their mutual benefit, the land 
was cultivated by the latter, the material for that purpose being in 
part furnished by each, the net proceeds to be equally divided be- 
tween them. This is probably the true relationship of the parties, 
rather than that they were landlord and tenant, and we will so con- 
sider them in disposing cf the case. - It does not appear when the 
notes to Reed & Smith matured, but it is found that they were 
due and unpaid on the 8th of September, 1881, at which time the 
substituted trustee sold the land, and thereby the appellant became 
the owner thereof. 

The question for our decision then is, is the purchaser of mort- 
gaged lands, as against the mortgagor or any person claiming under 
him by a purchase of the crops, entitled to such crops as were stand- 
ing ungathered upon the land at the time of his purchase? A. J. 
Gill does not necessarily stand in the same relation to this question 
as would Lewis Moore were he the claimant. 

That in England and in many states of this Union, the mort- 
gagee is deemed the holder of the legal title, cannot be questioned ; 
and that upon such title he may maintain ejectment against the 
mortgagor. Where such is the rule, many decisions are to be found 
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in which it is held that neither the mortgagor, nor a tenant under 
him claiming through a lease made after the execution of the mort- 
gage, is entitled to carry away the crops growing upon the mortgaged 
land at the time of foreclosure or actual entry by the mortgagee; 
and this upon the theory that, from the date of the mortgage, the 
mortgagor is but a tenant at sufferance; and that a lease made by 
him, ‘being unauthorized, works a disseizin. 

le the case of Lane vw. King, 8 Wend., 585, which is a leading case 
in America, the rule and reasons therefor are thus illustrated: 
“In Keech v. Hall, Doug., 21, already referred to, the mortgagee 
brought an action of ejectment against a tenant, who claimed under 
a lease from the mortgagor, given after the mortgage, without the 
privity of the mortgagee. Lord Mansfield, in delivering the opinion 
of the court, said: ‘On full consideration, we are all clearly of 
opinion that there is no inference of fraud or concert against the mort- 
gagee to prevent him from considering the lessee of the mortgagor 
as a wrong-doer. The question turns upon the agrecman between 
the mortgagor and mortgagee; when the mortgagor is left-in pos- 
session the true inference to be drawn is an agreement that he shall 
possess the premises, at will, in the strictest sense, and therefore no 
notice is ever given to quit; and heis not even entitled to reap the 
crop as other tenants at will are, because all are liable to the debt, on 
payment of which the mortgagee’s title ceases. Zhe mortgagor has 
no power, express or implied, to let leases not subject to every cireum- 


stance of the mortgage; the tenant stands exactly in the situation of 


the mortgagor. This court, in McKercher v. Hanley, 16 Johns. 
292, also held that the relation subsisting between the mortgagor 
and mortgagee did not imply a right on the part of the mortgagor 
to lease. “?, he mortgagor, therefore, in giving a lease becomes as to 
the mortgagee a disseizor. . . . The mortgagee undoubtedly, 
as against the mortgagor and his grantees, has the paramount right. 
Mr. Powell considers the right of mortgagee to emblements, as 
against the lessee of the mortgagor, as necessarily resulting from 
the doctrine established by Lord Mansfield in Keech v. Hall, Doug., 
21, and that a mortgagor has no right to lease; he observes that he 
ean see no ground on which the case of such lessee, as to emble- 
ments, can be distinguished from any other tenant under a fortious 
title; for if he be considered a wrong-doer as to his occupation of 
the premises, he cannot be considered in a different character as to 
emblements, nor can there be any ground to imply a consent to eul- 
tivate the property, when no implication is admitted to a consent to 
occupy it.” 
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In the case of Keech v. Hall, 1 Doug., 23, in reply to a suggestion 
that the tenant of a mortgagor was entitled to emblements, Lord 
Mansfield said: “I give no opinion upon that point; but there 
may be a distinction, for the mortgagor may be considered as re- 
ceiving the rents in ‘order to pay t the i interest by an implied author- 
ity from the mortgagee, till he determine his will. As to the 
lessee’s right to make the crop which he may have sown previous 
to the determination of the will of the mortgagee, that point does 
not arise in this case, the ejectment being for a warehouse; but 
however that may be, it would be no bar to the mortgagee’s recov- 
ering in ejectment. It would only give the lessee a right of ingress 
and egress to take the crop; as to which, with regard to tenants at 
will, the text of Littleton is clear.” 

In this state it has been held, from an early day, that a mortgage 
is but a security for a debt; that the title to property mortgaged 
remains in the mortgagor, and with it the right of possession, w hich 
is one of the ordinary incidents of title. Duty v. Graham, 12 Tex., 
427; Wright v. Ilenderson, 12 Tex., 44; Wootton v. W heeler, 29 
Tex., 338. 

Such being the legal effect of a mortgage in this state, it will be 
readily seen that the foundation upon which the rights of mort- 
gagees is based in England and in some of the states wholly fails: 

ist. There the paramount title is held to be in the mortgagee; 
here the paramount title remains in the mortgagor, and no estate 
passes to the mortgagee unless through foreclosure 

2d. There the right to the immediate possession of the mort- 
gaged property vests in the mortgagee, with the consequent right to 
appropriate the fruits and revenues without liability to account, un- 
less called upon to do so in a proceeding to enforce the equity of 
redemption; here no right to the possession, nor to the fruits and 
revenues so long as the mortgage stands unforeclosed, unless under 
some proceeding peculiarly equitable. 

3d. There the mortgagor, under the conflict of authority, is held 
to be either a tenant at sufferance or a tenant at will, with no power 
to do aught else than, under the strict rules of the common law, a 
tenant with the feeblest tenure may do, a lease by him operating as 
a disseizin of the mortgagee, and making himself and his lessee tort- 
feasors; here he is the owner of the fee, if such be his estate in 
the land which he mortgages, recognizing no landlord, neither a 
tenant at will nor a tenant at sufferance, in any sense in which 
these terms can be legitimately applied — for the owner cannot be, 
in the nature of things, the tenant of -any one; he has power to 
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lease without disloyalty to any one, his lease, if made after mort- 
gage, subject, however, to be terminated in case of foreclosure before 
its expiration. 

The reason sometimes given, why a mortgagor should not be per- 
mitted to have the crops still standing upon the land at time of fore- 
closure, is, that he may obtain their “value in account upon bill to 
redeem; with us this reason can have no effect, for there is no such 
thing in our practice as the right to redeem after foreclosure, which 
is made by sale. 

The crops were planted, cultivated, and, in fact, must have been 


almost, if not quite, matured before the sale in September, and while. 


the paramount title to the land upon which they grew was still in 
Moore, the vendor of Gill, Moore sold them. The element of uncer- 
tainty, in so far as Gill was concerned, as to the continuance of title 
in his vendor, was very nearly as great as though he had held as 
tenant at will. The direction of the creditor to sell under the deed 
of trust and thereby place in himself or some other person the title 
to the land, was an act of will, without the exercise of which the 
paramount title to the land would continue in Moore; and even 
such exercise of the will would not necessarily affect that result; 
for Moore might be able to pay the indebtedness and thereby effect- 
ually prevent the divestiture of his title. 

Where the mortgage is held to vest the title in the mortgagee, no 
such elements of uncertainty exist; he may enter whenever he 
pleases. 

The right of a person purchasing under a foreclosure of a mort- 
gage, where it is held that the mortgage passes no estate, but is a 
mere security to have the crops on the land at time of foreclosure, is 
questioned by Mr. Washburn. 1 Washburn on Real Property, 124. 
The reasons for the rule in question not existing here, it seems to us. 
the rule must be held not to exist. 

The deed of trust seems to evidence the fact that the parties con- 
templated, even if sale was made under it, that Moore and those 
claiming under him should not at once surrender the land to the 
purchaser, but from the time of the sale should attorn to the pur- 
chaser, which carries with it, by implication, at least an agreement 
that, from such time, Moore or his assigns should, as tenants, recog- 
nize the purchaser as the landlord and. pay rent for the land from 
the time of foreclosure. 

By attornment is meant “the act of recognition of a new landlord, 
implying an engagement to pay rent and perform covenants to him. 
The word is taken from the feudal law, where it signifies the trans- 
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fer, by act of the lord and consent of the tenant, of the homage, 
service, fealty, etc., of the tenant to a new lord who had acquired 
the estate.” Abbott’s Law Dictionary. 

It is true that the trust deed provides that the holding shall be as 
tenant at sufferance; but there can be no such thing as tenant by 
sufferance when the tenancy is the result of agreement such as is 
found in the trust deed, with reference to which the purchaser must 
be presumed to have bought, and by which he is as much bound as 
though he had been a party to that instrument; and in the absence 
of something in the agreement evidencing that it was the intention of 
the parties, after the foreclosure, to have their rights to stand strictly 
upon the relation of landlord and tenant at sufferance, the parties 
should be held to have intended that such a tenancy should exist as 
is created by agreement; at least a tenancy at will, which would 
carry with it the right to the crops then nearly or quite matured, but 
ungathered at time of foreclosure. 

A tenancy by sufferance “is of such a nature as necessarily implies 
an absence of any agreement between the owner and the tenant, and 
if express assent is given by the owner to such possession the tenancy 
is thereby cnstanter converted into a tenancy at will or from year to 
year, according to the circumstances.” Wood’s Landlord and Ten- 
ant, 15. It matters not what parties may designate such a tenancy. 

This view of the case would be conclusive of the question, but 
there is another view of the case which is equally so. 

A mortgage being simply a lien to secure the payment of a debt, 
it cannot be held to give to a mortgagee or person purchasing 
under it any greater right to ungathered crops standing upon the 
mortgaged land than would a person have who purchased under a 
lien acquired in any other manner prior to the time the crop was 
planted, or the right to plant it accrued. Hogsett v. Ellis, 17 
Mich., 363. 

“Crops, whether growing or standing in the field ready to be 
harvested, are, when produced by annual cultivation, no part of the 
realty. They are, therefore, liable to voluntary transfer as chattels. 
It is equally well settled that they may be seized and sold under 
execution.” Freeman on Executions, i13, and citations; Benjamin 
on Sales, 120. Such being the case, if there be nothing in the 
contract of the parties by which land is conveyed, nor in the cir 
cumstances attending the sale, evidencing the intention of the 
parties that crops nearly or quite matured should pass with land 
sold, it is difficult to see upon what principle it can be held that 
property strictly personal in its character should pass by an instru- 
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ment which upon its face purports only to convey land. The 
weight of authority, however, is to the effect that such crops will 
pass by the sale of the land if they belong to the owner of the 
land at time of sale. The application of this rule to sales made 
under mortgages, having only such effects as mortgages here are 
held to have, upon crops produced many years after the mortgage 
was given, need not further be: considered. As, however, the crops 
are separate and distinct in their nature from the land upon which 
they grow, the ownership of the one, even on mortgaged property, 

may be in one person, and the title to the other in another; and 
whenever crops growing or standing upon land covered by a lien 
given by the owner of the land, or acquired by law, have in law or 
in fact been severed in ownership, or actually severed from the land 
prior to sale of the land under the lien, title thereto will not pass by 
the foreclosure of the lien 

A mortgagor is entitled to sever in law or fact the crops which 
stand upon his land at any time prior to the destruction of his title 
by sale under the mortgage; this results from his ownership and 
consequent right to the use and profits of the land, and the mort- 
gage is taken with knowledge of that fact. 

In the case of Meyers’ Assignees ». White, 1 Rawle, 355, it ap- 
peared that Meyers had executed a mortgage upon a tract of land, 
subsequent to which he had a crop upon the land, which, with the 
land, he assigned for the benefit of his creditors. There was subse- 
quently a sale under a foreclosure of the mortgage, and the purchaser 
at that sale of the land claimed the crop, and it was held that the 
crop passed to the assignees, and not to the purchaser under the 
foreclosure of the mortgage; and this upon the ground that the crop, 
by conveyance to the assignees, had been severed. The court said: 
“As there is no difference | in this respect between a judgment and 
a mortgage creditor, this case has been virtually decided in Hambach 
v. Yeates, not yet reported,in which it was held that grain growing 
in the ground is personal property, and might be levied upon and 
sold as such, and that it did not pass by a sale to the sheriff’s vendee. 
Peter Meyers, before judgment on the seire facias, had parted with 
his interest in the crop. At the time of the sale, all his right was 
vested in his assignees for the benefit of his creditors.” 

In the case of Stambaugh v. Yeates, 2 Rawle, 161, Yeates had 
recovered a judgment against Kyrm and caused a fev Jacias to - 
be levied upon his land and returned, after which the land was sown 
in grain, and another creditor caused a levy to be made upon the 
grain under a judgment which he had obtained, and the grain was. 
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sold; afterwards the land was sold under a venditioni exponas, and 
it was held that the creditor who levied on the grain was entitled to 
the proceeds. 

These cases are approved and applied in Bear v. Bitzer, 16 Pa. St., 
178, and in Groff v. Levan, id., 179. 

All of these cases, as well as the case of Bittinger v. Baker, 29 Pa. 
St., 79, were considered in the case-of Metzgar & Crugg v. Hershey, 
90 Pa. St., 218, and were reviewed and approved; and referring. to the 
case of Bear v. Bitzer, the court say: “ The latter case rules that a 
purchaser of land at sheriff's sale is entitled to the growing grain 
thereon, which had not been severed before the sale. There the 
owner of the land which was sold owned the crop, and there had 
been no act of separation. The test is, whether there has been a 
severance of the growing grain; if so, it does not pass to him who 
purchases the land subsequent to the severance; if not, it goes with 
the land.” Allthese cases recognize a sale by the owner or by judi- 
cial process, if made before the sale of the land, as a severance. 

The court of appeals of Maryland, in Purner »v. Piercy, 40 Md., 
223, in speaking of what constitutes sewerance, say: “There is 
nothing in the vegetable or fruit which is an interest in or concern- 
ing land, when severed from the soil, . . . whether grain, vege- 
tables, or any kind of crop (fructus industriales), the product of 
periodical planting and culture; they are alike mere chattels, and 
the severance may be in fact, as where they are cut and removed 
from the ground, or in law, as when they are growing, the owner 
in fee of the land, by a valid conveyance, sells them to another 
person, or when he sells the land, reserving them by an express pro- 
vision.” To the same effect is the case of Titus v. Whitney, 1 Har- 
rison, 85. 

In Buckout v. Swift, 27 Cal., 443, it was held that a house which 
stood on mortgaged land, but which was severed from the land sub- 
sequently by a storm, did not pass by the sale under foreclosure. 

There is no error in the judgment, and it is affirmed. 


AFFIRMED. 
[Opinion delivered June 15, 1883.] 
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Racnet Mutuer v. Joun M. Riviere. 
(Case No. 3941.) 


1. Srarure or FRAUDS.— In consideration of plaintiff's promise not to foreclose a 
deed of trust (which he held upon a stock of goods), executed by the deceased 
husband of defendant, and of his promise to continue to furn sh her goods, to be 
covered, as in the case of her husband, by the deed of trust, she, the defendant, 
promised verbally to pay off the amount due from her husband out of the proceeds 
of an insurance policy on her husband's life. Held, that the defendant's promige 
to pay the debt of her husband was not within the statute of frauds. 

2. Same.— The consideration of the new promise of the defendant springing, as it 
did, out of a new transaction, and moving to her upon a fresh and substantial 
ground of personal benefit to herself, the statute of frauds did not apply to that 
promise to pay the debt once due from her husband; but she made the debt her 
own by an original promise supported by a sufficient consideration. 


-Appeat from McLennan. Tried below before the Hon. L. 0, 
Alexander. 

The plaintiff in error sued in the district court of McLennan 
county for the sum of $3,450, due for moneys collected by defendant 
on two life insurance policies upon her deceased husband, George A. 
Muller, in favor of plaintiff in error as beneficiary, which sum, she 
alleged, had been collected by him, and that he had failed to account 
for the same. 

Answer, admitting the fact of collection, but pleading that at the 
time of George A. Muller's death, on June 10, 1876, he, the said 
George A. Muller, was indebted to defendant in the sum of $1,784.53 
for merchandise sold him; that on the 28th day of July, 1875, 
George A., who was quite poor, and then clerking for defendant, 
wanted to open an independent drug business on his own account, 
and that at his instance defendant made an engagement to furnish 
him with drugs, etc., on a credit, to the amount of $1,500, a portion of 
which was then and there delivered to him, and a deed of trust 
thereon (and covering future purchases) was then and there exe. 
cuted by him to secure defendant; that defendant continued to sell 
drugs to said George A. until he died, on June 10, 1876, at which 
time there was a balance due defendant from him to the amount of 
$1,784.53; that upon the death of said George A., plaintiff, his wife, 
desiring to continue his business on the same terms, promised de: 
fendant, in consideration of forbearance in the execution of his 
said trust deed, and in further consideration of future sales to her 
on credit, to pay to defendant the debt of her deceased husband 
out of the proceeds of the insurance policies on his life, when col- 
lected, which was accepted by defendant. This occurred about 
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June 20, 1876, and on August 22, 1876, defendant collected the 
policies, placed the money to plaintiff’s credit on the account against 
George A. Muller, and entered satisfaction on the note for $1,500, 
secured by the mortgage; that about September 1, 1876, itemized 
accounts were rendered plaintiff, showing this application of her 
funds, to which plaintiff made no objection, and that about Febru- 
ary 1, 1877, plaintiff's money in his hands gave out by reason of 
payments made by him on her account, and that plaintiff owed 
him, defendant, a balance on account, which he set up by way of 
set-off, and asked judgment. 

Defendant filed an original answer, and an amended answer to 
plaintiff's petition, and in defendant’s original answer it was averred 
that plaintiff not only acquiesced in the appropriation by defendant 
of the insurance money when collected, but with a full knowledge 
of the fact thereafter that she ratified and confirmed the same. Also, 
it was alleged in defendant’s amended answer that the placing of 
the insurance money to the account of George A. Muller on the 
books of defendant was placing the same to the credit of plaintiffs 
account; and in another part of the answer the allegation was made 
that the defendant, after the promise made by plaintiff to pay the 
indebtedness of her husband to him, she doing business in the name 
of George A. Muller, he charged all items afterwards chargeable to 
her on said account, and in continuation of said account of Geo. A. 
Muller and in the name of Geo. A. Muller. 

Judgment in favor of defendant on his plea in set-off for the sum 
of $294.72. Plaintiff assigned as errors: 

1. The action of the court in overruling objections to defendant’s 
testimony as to the parol promise of plaintiff to pay the debt of her 
husband. 

. The refusal of the court to exclude said testimony on motion. 
. The refusal of an instruction asked upon the same point. 

. Error in the charge of the court. 

. The overruling plaintiffs motion for new trial. 


bo 


or #H CoO 


Clark & Dyer, for plaintiff in error, on the statute of frauds as ap- 
plicable to the facts, cited 1 Pasch. Dig., art. 3875; Warren v. Smith, 
24 Tex., 484; Bason v. Hughart, 2 Tex., 476; Thwaits v. Curl, 6 B. 
Mon., 472; Kingsley v. Balcome, 4 Barb., 131; Watson v. Randall, 
20 Wend., 201; Campbell v. Findley, 3 Humph., 330, 


Charles Jennings and Herring & Kelly, for defendant in error, on 
statute of frauds, cited Lemmon v. Box, 20 Tex., 329; McCreary v. 
Vou. LIX—4l 
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Van Hook, 35 Tex., 639; Townsley v. Sumrall, 2 Pet. (U. S.), 182; 
Emerson v. Slater, 22 How. (U. 8.), 44; 3 Parsons on Contracts (6th 
ed.), 24; Nelson v. Boynton, 3 Met., 400; Leonard v. Vredenburg, 
Johns., 39; Farley v. Cleveland, 4 Cow., 432. 


Warker, P. J. Com. Aprp.— The charge of the court and the 
ruling upon the admissibility of evidence present the question 
whether such a contract, verbally made, as that which the defend 
ant’s answer alleges was made with him by the plaintiff for the 
payment of the debt of the plaintiff's deceased husband, was or not 
within the statute of frauds. It is insisted in the brief of appel- 
lant’s counsel that the plaintiff's verbal promise was not made upon 
a sufficient consideration to create a liability for the payment of 
said debt, and was, therefore, within the statute; and also that, to 
constitute it a valid contract, it was essential that the original lia- 
bility should have been extinguished by virtue of plaintiffs promise 
to pay it. 

Neither of these propositions are maintainable. It is laid down in 
Emerson v. Slater, 22 How. (U. S.), 43, and in the text-books, that 
“whenever the main purpose and object of the promisor is not to 
answer for another, but to subserve some pecuniary or business pur- 
pose of his own, involving either a benefit to himself or damage to 
the other contracting party, his promise is not within the statute, 
although it may be in form a promise to pay the debt of another, 
and although the performance of it may incidentally have the effect 
of extinguishing that liability.” Nelson v. Boynton, 3 Met., 400; 
Leonard v. Vredenburg, 8 Johns., 39; Farley v. Cleveland, 4 Cow., 4382; 
Alger v. Scoville, 1 Gray, 391; Williams v. Leper, 3 Burr., 1886; 
Castiing v. Aubert, 2 East, 325; 3 Parsons on Con. (6th ed.), 24 

“ Nothing is better settled than the rule that, if there is a benefit 
to the defendant and a loss to the plaintiff consequential upon, and 
directly resulting from, the defendant’s promise in behalf of the 
plaintiff, there is a sufficient consideration moving from the plaintiff 
to enable the latter to maintain an action upon the promise to 
recover compensation.” 2 Addison on Con., 1002. And see Violet 
v. Patton, 5 Cr., p. 150; Chitty on Con., p. 28; Townsley v. Sum- 
rall, 2 Pet., 182. If one, for sufficient consideration, undertake to 
pay a debt due to another by a third party, such undertaking is not 
within the statute of frauds. Monroe v. Buchanan, 27 Tex., 241. 

What is to be regarded as a sufficient consideration, however, to 
take the promise out of the operation of the statute of frauds, in- 
volves the determination of the relation which the consideration in 
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the contract bears to the transaction itself. It is not sufficient that 
the consideration is merely a good one, to support a promise to pay 
a debt of the promisor to the promisee.as an original undertaking, 
but, the promise being one to pay the debt of another, if a new and 
distinct consideration for the promise alone would take the case out 
of the statute, the statute would be entirely nullified. 

It is said by Mr. Browne, in his treatise on the Statute of Frauds, 
sec. 214¢ (4th edition), that “It is not true, as a general proposition, 
that every transfer of value from the plaintiff to the defendant pre- 
vents the statute from applying to the defendant’s promise, in con- 
sideration of such transfer of value, to pay to the plaintiff the 
aniount owing to him by a third party. The mere passing of a new 
and independent consideration between the plaintiff and the defend- 
ant does not take the case out of the operation of the statute; and 
so far as some of the decisions depend upon the contrary, they 
cannot be regarded as law.” Citing Fullam v. Adams, 37 Vt., 391; 
Maule v. Bucknell, 50 Pa. St., 39; Kelsey v. Hibbs, 13 Ohio St , 340. 

But we think the deductions drawn by the writer from his review 
of the cases applicable to this subject, commencing with Castling ». 
Aubert, 2 East, 325, and Williams v. Leper, 3 Burr., 1886, and trac- 
ing their currents down to the present time, will sustain the view 
that the plaintiff's promise in the transaction and contract between 
them embraced a sufficient consideration to support her verbal 
promise to pay her deceased husband’s debt, and that it was not, 
therefore, within the statute of frauds. 

The defendant pleaded a sale and delivery of drugs, etc., to 
George A. Muller, plaintiff's husband, in his life-time, to wit, on 
July 28, 1875, the execution of a note for $1,500 and a trust deed 
by said George A. upon said drugs, and a continuous arrangement 
to let George A. make other purchases on a credit, payments to be 
made as the goods were sold, and future purchases to be covered by 
the deed of trust. He further pleaded that after the death of said 
George A. Muller, on June 10, 1876, the plaintiff agreed and prom- 
ised, if defendant would not foreclose his trust deed on the stock of 
drugs, then of the value of $810.03, and would continue to furnish 
plaintiff drugs on a credit similar to his engagement with her hus- 
band, she, plaintiff, would pay to defendant the debt due him by 
her husband as soon as she collected the insurgnce moneys on her 
husband's life. 

The defendant testified on the trial to the facts thus stated in the 
plea. 

This contract was one that was independent of that which plaint- 
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iff’s husband had made with the defendant upon which his estate 
was indebted to the defendant; the plaintiff’s undertaking to pay 
the debt was founded upon an agreement with defendant under 
which she could retain the stock of drugs, and continue to keep 
her stock replenished by obtaining additional supplies of drugs on 
credit from the defendant. In consideration of such advantages 
to herself, she promised to pay the debt. 

The rule is deduced by Mr. Roberts in his treatise on the Statute 
of Frauds, 232, “ that if the consideration of the new promise spring 
out of any new transaction or move to the party promising upon 
some fresh and substantial ground of a personal concern to himself, 
the statute of frauds does not attach.” Browne on Stat. Frauds, 
sec. 212. 

This case seems to come within the above rule. Judge Black- 
ford said, in Chandler v. Davidson, 6 Blackf., 368: “There are, no 
doubt, cases in which a verbal promise to pay the amount of an- 
other person’s debt is an original promise, and not within the statute 
of frauds. They are cases, however, in which a new consideration 
passes at the time of the promise between the newly contracting 
parties, of such a character that it would support a promise to the 
plaintiff for the payment of the same sum of money, without refer- 
ence to any debt from another.” Citing 2 Stark. Ev., 478. The 
consideration here was not merely the defendant’s forbearance to en- 
force his deed of trust, which would not be enough, of itsel!, to take 
the plaintiff's promise out of the statute (see Browne, Stat. Irauds, 
sec. 212, note 2, and authorities cited), but it was such an one as 
would support an action in favor of the defendant to recover against 
the plaintiff the amount of the original debt. If the defendant 
should, on his part, comply with his agreement to forbear the exer- 
cise of bis right to foreclose his deed of trust, and had, besides, con- 
tinued to supply the defendant on a credit with drugs as he had 
previously done to enable her husband to carry on business whilst 
he lived, such compliance, on his part, would have been a sullicient 
consideration to support his action against the defendant on her 
promise to pay the original debt. In Maule v. Bucknell, 50 Pa. St. 
52, Justice Strong, in his classification of promises not within the 
statute of frauds, includes the case of a promise made in which the 
contract shows an intention of the parties that the new promisor 
shall become the principal debtor, and the old debtor become but 
secondarily liable. The contract between the plaintiff and the de- 
fendant seems to us fairly to belong to that class; for, by the terms 
of it, the defendant agreed to suspend his right to enforce his orig- 
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inal security, and to accept plaintiff's promise to pay the debt out 
of a certain and an abundant fund; and in connection with his stip- 
ulation to advance to plaintiff stocks of drugs as might be required 
by plaintiff, it would appear that the intention of the parties was to 
substitute the plaintiff as the principal debtor in respect to the old 
indebtedness; and that the liability of the estate of plaintiffs hus- 
band, and the security afforded by a deed of trust on a stock of 
drugs which the contract contemplated the plaintiff should sell and 
dispose of, would be thereafter looked to as merely a secondary 
resource for the collection of the debt. 

Text-writers and judges have long recognized and deplored the 
irreconcilable conflict of decisions and the confusion and doubts in- 
cident to it, respecting the application of the statute of frauds toa 
verbal contract to pay the debt of another; and it seems that, in 
more recent years, a tendency has been exhibited by many well con- 
sidered decisions in various states, to discard certain lines of decision 
on the subject made by courts, as being founded on an erroneous 
interpretation of the true meaning of the statute, and, therefore, the 
fruitful sources of misconception, error and confusion. See the able 
review of this matter by Chief Justice Poland, in Fullam v. Adams, 
37 Vt., 891, and Browne on Stat. Frauds, sec. 212; also sec. 55, 
Brandt on Suretyship and Guaranty. 

These references will cite to numerous cases where courts have 
acted upon the test simply of a new and original consideration of 
benefit or harm moving between the newly contracting parties, to 
take the promise to pay the debt of another out of the statute, fol- 
lowing in doing so, the classification made by Chief Justice Kent in 
the celebrated case of Leonard v. Vredenburg, 8 Johns., 29. Later 
cases discard that view of the statute, and it seems now to be well 
established law, that neither such mere new consideration, however 
good and valuable, nor the mere fact alone that the leading object 
of the promisor is a benefit to himself, affords a test whereby to 
determine that the promise is not within the statute. Quoting from 
Brandt on Suretyship, sec. 56, that author concludes his comments 
upon the present state of the law on this subject, as follows: 
“Neither is the nature of the consideration a sufficient test. The 
true test is, what is the substance of the transaction between the 
promisor and promisee? If it is a mere promise to answer for 
another, it is within the statute. If it is a promise to pay the prom- 
isor’s own debt in a particular way, it is not within the statute.” 

We are of opinion that the plaintiffs promise to the defendant, 
under the rule above quoted, was not within the statute of frauds. 
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The court did not err in refusing the charge asked by the plaint- 
iff, to the effect that a parol promise to answer for the debt, de 
fault or miscarriage of another must not only be upon sufficient 
consideration, but extinguish the original liability. Browne on Stat. 
of Frauds, sec. 212, p. 249 (4th ed.). “It is well established,” re- 
marked Judge Poland in Fullam v. Adams, 37 Vt., 394, “that a 
parol promise to pay the debt of another, which still subsists in full 
force against him, in favor of another, may be binding upon such 
promisor.” 

We have considered with due attention all the assignments of 
errors contained in the brief of appellant’s counsel, and the proposi- 
tions of law also, presented under them, and without discussing them 
all in this opinion, we will simply say that, in our opinion, there ig 
no error in the judgment for which it ought to be reversed. We 
think that those grounds of error assigned, which involve the ques- 
tions that this opinion has determined, embrace the merits of this 
appeal. 

AFFIRMED. 

[Opinion approved June 15, 1883.] 





Saran Armstrone Er AL. v. A. & J. H. Moore. 
(Case No. 3686.) 


1; PowER COUPLED WITH AN INTEREST.— The power of sale given in a mortgage 
by husband and wife, which authorizes the mortgagee to sell the land at public or 
private sale, if the money to secure which it was given should not be paid at ma- 
turity, is a power coupled with an interest, and is not revoked by the death of the 
husband; though our courts have held sales under such circumstances inconsistent 
with the policy of the probate laws of 1848. 

2. REPRESENTATIONS BY WIFE— HomeEstrEApD.— A clause in such a mortgage that 
the land mortgaged was not homestead would not be binding on the wife, unless 
connected with representations made by her, which were intended to deceive and 
which did deceive the mortgagee to his prejudice. 

3. HOMESTEAD SALE.— In this case, where land was sold by a mortgagee under a 
power to sell at public or private sale to satisfy the debt, pending administration 
on the estate of the deceased mortgagor, whose wife survived, and the estate of 
the mortgagor was insolvent, the sale did not divest the homestead nghts of the 
surviving wife and children. 


ArpeaL from Bastrop. Tried below before the Hon. L. W. 
Moore. 

Suit by appellees against Sarah J. Armstrong and her five minor 
children. The action was trespass to try title, to recover from the 
defendants a tract of land in Bastrop county. 
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On the 17th of March, 1873, the defendant Sarah J. joined her 
husband, J. L. Armstrong (since deceased), in a mortgage to the 
plaintiffs of the tract of land claimed by them in this suit, to secure 
the payment of a note for $1,500. The mortgage authorized the 
plaintiffs to sell the land at public or private sale, if the note was 
not paid; stipulated that the land was not the homestead of the 
mortgagors, and the power of sale should not be revoked by 
death. 

J. L. Armstrong died on November 24, 1874. Administration 
was commenced upon his estate on March 27, 1875; the bond of the 
administrator was in the sum of $300. 

On the 17th day of June, 1875, the plaintiffs A. and J. H. Moore 
(reciting the mortgage as their authority to sell) conveyed the land 
to one Russel at private sale for the consideration of $100. On the 
same day [Russel conveyed the land back to the plaintiffs for the 
consideration of $100. This was the title of the plaintiffs. 

A guardian ad litem was appointed for the minors, and on October 
19, 1576, the defendants answered by a general demurrer, general 
denial, plea of not guilty, and further that the land now in suit had 
been the homestead of J. L. Armstrong and his family many years 
before the date of the mortgage; that it was their homestead, and 
occupied by them as such, at the date of the mortgage; that J. L. 
Armstrong and his family (consisting of these defendants) were 
living on it at the time of his death, and his family were still living 
on it; that administration on his estate was pending when the land 
was sold by plaintiffs to Russel, and by Russel reconveyed to plaint- 
iffs. 

October 20, 1876, defendants amended by allegation that the 
wife’s consent to the mortgage deed was not voluntary, but was co- 
erced by her husband, under a threat of abandonment, if she refused ; 
that the husband had been borrowing money for speculating ; that the 
wife fora long time refused to sign the mortgage, but at last yielded 
to the threat above mentioned. They also denied that they had re- 
ceived any benefit from the money advanced by plaintiffs upon the 
mortgage. 

Plaintiffs excepted, and alleged that the defendant Sarah had 
signed the mortgage willingly; and that upon the faith of it they 
had loaned the money, which had been used in the payment of com- 
munity debts. 

Judgment rendered for plaintiffs. 

The assignments of error relied on by appellants were that the 
court erred, ist. In overruling the motion for a new trial. 2d. In 
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holding that the sale of the land made after the death of J. L. Arm- 
strong was valid and binding upon appellants. 


B. D. Orgain, for appellant. 
Jos. D. Sayers, for appellee. 


Drrany, J. Com. Arp.— The power of sale contained in the mort- 
gage was a power coupled with an interest. It has generally been 
considered that such powers cannot be revoked by the mortgagor 
during his life, and that they are irrevocable even by his death. 
Hunt v. Rousmanier, 8 Wheat., 174. 

As the law in this case made the power of sale irrevocable, it 
could not be rendered more so, by inserting in the mortgage the pro- 
vision that it should not be revoked by death. But notwithstanding 
this general rule of law, our courts have long since determined that 
the exercise of such powers after the death of the constituent is in- 
consistent with the policy of our probate system. Robertson w 
Paul, 16 Tex., 472; McLane v. Paschal, 47 Tex., 365. 

The covenant contained in the mortgage, that the premis2s con- 
veyed were not the homestead, would.not bind the wife unless per- 
haps connected with representations by her, which were intended to 
deceive and which actually did deceive appellees. Cravens v. Booth, 
8 Tex., 245. Married women are not estopped unless their conduct 
has been intentional and fraudulent. 50 Tex., 41. 

In accordance with this view of the law, evidence was adinitted 
upon the trial below that the land was the homestead of Armstrong 
and his wife at the date of the mortgage. 

The only question to be determined by us is, whether the sale 
made by appellees after the death of Armstrong, and while admin- 
istration was pending, was valid. 

Appellees seem to admit that, if the contract had been made prior to 
the probate law of 1870, the sale would have been void. But they 
insist that the reasons which led our courts to accept this rule under 
the former laws (Robertson ». Paul, supra), are not applicable to 
the provisions of the latter statutes. There seems to have been a 
diversity of individual opinion among our judges, rather than a con- 
flict of decision upon this subject. 2 Pasch. Dig., 5487; Terry w 
Terry, 39 Tex., 311; Woodall ». Rudd, 41 Tex., 375; Wayman 4. 
Reviere, 47 Tex., 357. 

It may, however, be regarded as settled that the sale under which 
appellees claim vested no title in them as against the homestead 
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rights of the surviving wife, if the estate of the decedent was in- 
solvent. Black v. Rockmore, 50 Tex., 88. That case arose under 
the probate law of 1870; and the sale by the trustee was declared 
inoperative, although the estate was not under the immediate con- 
trol of the court, but was managed by the wife under the thirty- 
third section of this act. Pasch. Dig., 5497. 

In the case before us, the circumstances seem to indicate that the 
estate of Armstrong was insolvent, and we think that the judgment 
should be reversed; but as the question of insolvency was not 
brought to the attention of the court; but the decision proceeded 
upon other grounds, our opinion is that the cause should be remanded 
for another trial. 

ReEvERSED AND REMAND ED. 

[Opinion approved May 15, 1883.] 





J. H. L. Bray, ror vse, ero., v. JASPER CRAIN. 
(Case No. 4087.) 


1, APPLICATION OF PAYMENTS.— The direction of a creditor as to the application of 
a payment may be inferred from circumstances; and parol evidence, tending to 
show to which of two debts a debtor designed his payment to be applied, with no- 
tice of such intent on the part of the creditor, is admissible; following Howland ». 
Rash, 7 Blackf. (Ind.), 236. 

2. Same.— Where there is no direction as to the application of a payment, the cred- 
itor may d-termine how it shail be applied, unless the application made is unrea- 
sonable, or would work injustice to the debtor. One who receives specific articles, 
with instructions to apply the proceeds when sold to his individual debt, cannot 
apply the same to a firm debt. 


Aprrat from Lamar. ried below before the Hon. R. R. Gaines. 

Suit brought April 23, 1874, by J. H. L. Bray, for the use of the 
Paris Exchange Bank, against Jasper Crain, in the court of a justice 
of the peace for Lamar county, under its increased jurisdiction, on 
a promissory note (not negotiable) for $950. On August 5, 1M74, 
judgment was rendered in that court in favor of plaintiff for the 
debt, interest and costs, from which he appealed to the district court. 
The cause was again tried in the district court November 8, 1878, 
with judgment in favor of plaintiff. New trial granted November 
14, 1878. Plaintiff, by amended original petition, set up that de- 
fendant was estopped from going behind the written note and con- 
tract of June 13, 1872, which was a full settlement between the 
parties, and pleaded the statute of limitation to certain offsets filed. 
Defendant, by amended answer, set up that the note was transferred 
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by J. H. L. Bray to the bank, after maturity, as collateral security, and 
that the bank transferred the same to W. B. Aiken, who had notice 
of defendant’s equities; that the consideration for the note had par- 
tially failed, and that it had been paid off and satisfied in full by 
the delivery to J. H. L. Bray of certain cotton before defendant had 
notice of the transfer of the note; also setting up as offsets a note for 
$160, given by Bills with J. H. L. Bray as surety, and transferred to 
defendant, and an accepted order given by W. A. Hinds for $40, 
To this plaintiff filed a supplemental petition, setting up that at the 
time defendant procured the offsets mentioned, the note had been 
transferred to the bank, of which defendant had notice, and that, at 
Bray’s request, W. B. Aiken, for value, took up the original note at 
the bank, and it was transferred to him, together with the collateral 
note sued on, in the usual course of trade, and denied that defend- 
ant paid any cotton upon this note, but averred that the cotton was 
paid and credited on the store account of defendant with E. & J. 
H. L. Bray, which still left a large amount of the account due, 
Verdict and judgment for defendant. 

The plaintiff offered in evidence the note sued on for $950, the 
written contract between Bray and Crain, of the same date, show- 
ing that the note was given for an inclined wheel, complete, oxen to 
work on same, gin-stand complete, and $250 in money, advanced by 
Bray, and that Crain was to be entitled to a credit on the books of 
E. & J. H. L. Bray for all new lumber that was used on the wheel, 
ete. Plaintiff proved by witness J. H. L. Bray that W. B. Aiken 
was owner of the note; that the note and written contract were ex- 
ecuted at the same time and constituted parts of the same transac- 
tion, and together expressed the whole of the contract between the 
parties; and that no part of the note has ever been paid. Defendant, 
upon cross-examination of this witness, and in the examination of 
witnesses Crain and Billingsly, offered to prove that in 1871 J. IL 
L. Bray sold to defendant Crain and Mr. Billingsly the inclined 
wheel, gin and gin-stand, and that at the time of making the trade 
had held out to them, as an inducement to the trade, that they could 
pay for the gin out of the toll cotton made on the gin; that Dillingsly 
afterwards sold out his interest in the gin to Crain for $250 (Bray 
furnishing the money); and by witness Crain, that at the time of 
the trade between Bray, Billingsly and Crain in 1871, it was agreed 
that all the toll cotton should go to piy for the gin. 

To all of the testimony plaintiff’s counsel objected: 

1. Because the written instruments fully express the contract be- 
tween Bray and Crain of June 13, 1872. 
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2. There was no proper pleading under oath upon which to admit 
testimony going behind the written contract. 

8. The testimony was irrelevant to the issue and calculated to 
mislead the jury. 

Which the court overruled. 


Maxey, Lightfoot & Denton, for appellant, cited Rockmore »v. 
Davenport, 14 Tex., 602; Smith »v. Garrett, 29 Tex., 53; Epperson 
vw. Young, 8 Tex., 135; Callison v. Gray, 25 Tex., 84; Hogan »v. 
Crawford, 31 Tex., 635; Hunt v. White, 24 Tex.. 643; Murphey »v. 
Stell, 43 Tex., 127-8; 12 Tex., 50; 28 Tex., 653; 1 Greenl., Ev., sec. 
275; Broom’s Legal Maxims, p. 641; id., p. 491. 


Dudley & McDonald, for appellees, cited Tooke v. Bonds, 29 
Tex., 219; Johnson v. Boone, 2 Harr. (Del.), 172; Fairchilds v. 
Holly, 10 Conn., 175; Bank of North America v. Meredith, 2 
Wash. C. C., 47; Bank of Muskingham v. Carpenter, 7 Ohio (part 
1); 21; Brown v. Brobham, 3 Ohio, 277; Rundlett v. Small, 25 Me., 
29; Donley v. Willson, 5 Leigh, 329; Parsons on Contracts, vol. 2, 
star pp. 142, 143, 144; Daniel on Negotiable Instruments, vol. 2, 
p. 227, last paragraph of sec. 1250; Stewart vw. Keith, 12 Pa. St, 
238; Smuller v. Marion Canal Co., 37 Pa. St., 68; Spiller v. Cred- 
itors, 16 La. Ann., 292; Otto v. Klauber, 23 Wis., 471. 


Warts, J. Com. App.— Parol evidence is not admissible to con- 
tradict or vary the legal effect of a contract in writing. This is an 
elementary principle universally recognized and applied by the 
courts. It is also a well established principle that prior and con- 
temporaneous verbal agreements are considered as merged in the 
written contract entered into between the parties. But the evi- 
dence introduced over the objection of the appellant, respecting the 
application of the payment made in cotton, and the charge given at 
the instance of the appellee upon the same, does not infringe either 
upon the one or the other of these principles. The right of the 
debtor, in making payments to his creditor, to direct how such pay- 
ments shall be appropriated is undisputed. 

In this case appellee claimed that the note sued on had been paid 
with cotton which he had delivered to Bray. That it was the 
understanding between the parties at the time he and Billingsly 
purchased the wheel, gin-stand, etc., from Bray, that the debt 
was to be paid out of the toll cotton. Appellant claimed that the 
cotton delivered by appellee to Bray was properly applied to a debt 
that appellee then owed tothe firm of E. & J. H. L. Bray. So 
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far as this issue was concerned, the sole question before the court 
was as to which debt of appellee the payment of cotton was to be 
applied. The evidence was adduced to show the understanding 
between appellee and J. H. L. Bray as to the application of the 
pay ment. 

As is said in Hansen v. Rounsavell, 74 Ill, 238, a direction as to 
the mode of application of a payment may be implied from circum- 
stances. An agreement before payment, or even the expression of 
a wish on the part of the debtor as to how a payment shall be 
applied, will amount to a direction to that effect. 

In Terhune v. Colton, 12 N. J. Eq., 233, it is held that any acts 
which manifest to the creditor the intent of the debtor to make a 
particular appropriation of a payment are sufficient so to appropri- 
ate if. 

The effect of the evidence objected to was competent as tending 
to show to.which of the two debts Crain intended to apply the pay- 
ment, and also that Bray was aware of that intent. This evidence 
did not in the remotest degree tend to contradict, vary or change 
the legal effect of the note or the written agreement. It had no re- 
lation whatever to the obligatory force and binding effect of either, 
but had reference solely to the application of payments made by 
the debtor. As heretofore remarked, the appropriation may be 
established by circumstances as well as words. Mitchell v. Dail, 
2 War. & J. (Md.), 159; Howland v. Rusch, 7 Blackf. (Ind.), 236; 
Ilsley v. Jewett, 2 Mete. (Mass.), 168. 

However, where a partial payment is made by a debtor to a cred- 
itor who holds more than one claim against him, and there has been 
no actual appropriation of the payment by the debtor at or before 
the time of payment, it is well settled that the creditor may apply 
it as he pleases. Dut if there are circumstances which would render 
the exercise of such discretion on the part of the creditor unreason- 
able, and which would enable him to work an injustice to his 
debtor, then the rule is otherwise. Taylor v. Coleman, 20 Tex., 7723; 
Arnold v. Johnson, 2 Ill, 196; Jones v. Williams, 39 Wis., 300; 
Whitaker v. Groover ef al., 54Ga., 174. 

This understanding or agreement between the parties amounts to 
nothing more than a direction in advance of how payments are to 
be applied. Thus considered, there is no error in the ruling of the 
court admitting the evidence, or in the charge given at the instance 
of the appellee. 

It is claimed that the court erred in giving the following charge 
at the instance of appellee, to wit: 2. “I charge you, that if Bray 
received and receipted for the cotton in his individual name, to be 
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by him appropriated to the payment of the debt due from Crain to 
him individually, then he could. not afterwards change the appro- 
priation and apply said cotton to the payment of the debt due from 
defendant Crain to the firm of E. & J. OM. L. Bray. 

The evidence clearly shows that the understanding was that the 
claim might be paid in the toll cotton, and Crain had at different 
times delivered cotton to Bray, amounting in the aggregate to sev- 
enteen bales. Afterwards Bray gave Crain a receipt as follows: 

“Received of Jasper Crain seventeen bales of cotton, to be ac- 
counted for on settlement with him. 

(Signed) “J. H. L. Bray. 

“ April 5, 1873.” 

The vice in that charge is claimed to arise out of the fact that, at 
the time the receipt was given, Crain knew the note had been as- 
signed to the bank. It does appear that upon that day Crain was 
informed of the assignment of the note, but whether it was before 
or after the receipt was given does not appear. But, considering 
the evidence, the charge tersely, clearly and most appropriately 
announces the law to be appliel by the jury. Most certainly, if 
Bray received the cotten to be applied to his individual use, he 
could not afterwards apply it to a firm debt. Besides, having re- 
ceipted for the cotton in his individual name, is certainly a circum- 
stance tending, at least, to show that the appropriation was intended 
to be to his individual debt. 

Appellant’s fourth assignment of errors is not supported by the 
record. The rule could not be expressed in plainer terms: “if it be 
distinctly understood when the payment is made, to what debt it 
shall be credited, immediately upon payment the credit becomes 
vested.” Considering this in connection with other portions of the 
charge, and in the light of the evidence, there would seem to be no 
possible chance for the jury to have misunderstood the meaning, 
import and application of the same to the case under consideration. 

Appellant had asserted two years’ limitation to the offsets pleaded 
by appellee; whether or not this included the payment claimed to 
have been made with the cotton, is not very clear from the state of 
pleadings. But whether it did or not, is immaterial, for undoubt- 
edly the appellant was not injured by the charge, nor could it have 
misled or confused the jury. 

We have carefully examined the record, and conclude that the 
judgment is fully supported by the evidence, and that it ought to 
be atlirmed. 

AFFIRMED. 
[Opinion approved May 15, 1883.] 
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Tus CL & G. N. R’y Co. v. Anperson Counry. 
(Case No. 4848.) 


1. Stature construep.—The act of March 10, 1875, creating an exemption from 
taxation, known as the compromise act, was for the relief of the Internationa} 
Railroad, and both the language and intent of that law were to exempt that 
road from taxation for the period mentioned in the act, except as to county taxes 
in such counties as had donated their bonds to aid in its construction. 

2. Same.— The International & Great Northern Railroad Company was a neceg- 
sary party to any settlement to be made of the claims of the Interna ional Com- 
pany against the state, resulting from the fact that the consolidated company 
then held all the rights, franchises and property of the two corporations, whose 
existence was merged in its own, and by and through which alone the rights and 
claims resulting to the International Railroad Company under its original charter 
could be asserted or settled. 

8. Same.— The compromise act of March 10, 1875, was intended to restrict the ex- 
emption from taxation of property belonging to the consolidated company to 
such proverty as it held under charter originally granted to the International 
Railroad Company, and that the benefits otherwise extended to the consolidated 
company should be for and on account of acts which the International Company 
had already performed, under its charter, or such as the consolidated company 
might perform after the date of the compromise act under that charter or act. 

4. Same — RarLbway COMPANIES — CONSOLIDATION.— The existence of the Inter- 
national and of the Great Northern Railroads as separate railroads did not depend 
on whether there was one common ownership or not, and the consolilation of the 
two railroad companies did not render that which was, before consolidation, two 
railroads, one, either in fact or law. 

5. STATUTE CONSTRUED.— The compromise act of March 10, 1875, limits the exemp- 
tion in favor of counties and towns, to such as had donated lands to aid in the 
construction of the International Railroad. 

6. Same.— The grant of land to the consolidated company made by said act and its 

exemption from taxation were not on account of any road constructed by the H. 
& G. N. R’y Co., or by the consolidated company under the charter powers of the 
H. & G. N. R’y Co., but were on account of railroad construction by the Interna- 
tional Company or by the consolidated company acting under the charter powers 
of the Internationa! Railroad Company. 

7. Taxation — Anderson county, having donated no bonds to aid in the construction 
of the International Railroad, has no right to collect a tax on that road, which 
is constructed through it. 

8. ConsTITUTIONAL LAW.— The acts of August 5, 1870, and of March 10, 1875, 
were not by reason of their exemptions of property from taxation violative of the 
constitution then in force. 

9. ComPROMISE AcT OF 1875.— Without passing on the validity of the act of Au- 
gust 5, 1870, held, that since the political department of the government recog- 
nized the existence of rights under that act which it settled by the compromise 
act of March 10, 1875, the propriety of that settlement will not be reviewed by 
the courts when called in question by a county, as in this suit. 

10. Taxation.— The act of March 10, 1875, known as the compromise act, created a 
valid and binding contract sustained by a valuable consideration for the exemp- 
tion of property from taxation, and was irrepealable. Cooley on Taxation, 52-56; 

Humphrey v. Pegues, 16 Wall., 249; Tomlinson ». Branch, 15 Wall., 460, cited 

and followed. 
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Argument for the appellees. 





On Motion FoR REHBARING. 


11. PRACTICE IN SUPREME COURT — NEWLY DISCOVERED EVIDENCE.— A rehearing 
will not be granted in the supreme court on the ground of newly discovered evi- 
dence; to grant it for such a canse, would be to exercise an original jurisdiction 
not contemplated by the constitution. 


Arrrat from Anderson. Tried below before the Hon. Peyton 
Edwards. 

Baker & Botts, for appellant, cited Special Laws 14th Legislature 
(2d Session), p. 69; Sedgwick on Construction of Statutes, 39-43, 
309; Boston Mining and Milling Co., 51 Cal., 624; Potter’s Dwarris, 
p. 231; 6 Cal., 462; Cooley on Const. Lim., pp. 55, 127, 178, 179, and 
authorities; Cooley on Taxation, 53, and authorities there cited; 
Morawetz on Corporations, secs. 430,552; Field on Corporations, 
sec. 517; Tadlock v. Eccles, 20 Tex., 792; Williams v. State, 48 
Ind., 306; Prescot v. Chicago, 60 Ill, 121; Tomlinson v. Branch, 
15 Wail., 460; Phil. & Balt. R. R. ». Maryland, 10 How., 376; Cen- 
tral R. R. v. Georgia, 2 Otto (92 U.S.), 665; Humphreys v. Pegues, 
16 Wall, 244; 3 Fed. R., 266; 15 Fla., 637; 21 Minn., 315-344; R. 
S., art. 4260; Chesapeake R. R. v. Virginia, 94 U. 8. (4 Otto), 718; 
Dodey v. Woolsey, 18 How., 360; Davis v. Gray, 16 Wall., 232. 


W. S. Herendon, also for appellant. 


Gammage & Gregg, for appellees, cited Special Laws 12th Legis- 
lature, p. 104; Const. 1869, sec. 19, art. XII; Brewer Brick Co. 
v. Brewer, 62 Me., 62; Bull v. Conro, 13 Wis., 238; Ohio Life Ins. 
Co. v. De Bolt, 16 How., 416; Loan Association v. Topeka, 20 Wall., 
655; Durkee v. City of Janesville, 28 Wis., 464, and authorities from 
other states therein cited (9 Am. Rep., 500); Cooley on Taxation, 
132, 144 (Cal.), notes; id., 133 (IIl.), notes, 1, 2 and 6; id., 138 (La.), 
notes 5 and 6; People v. McCreery, 34 Cal., 432; Lick v. Austin, 43 
Cal., 590; Fletcher v. Oliver, 25 Ark., 289; Hunsacker v. Wright, 
30 Ill., 146; Prim v. Bellville, 59 Ill., 142; Municipality v. Dubois, 
10 La., 56; State Railroad Cases, 2 Otto, 612; Burroughs on Taxa- 
tion, sec. 52; 62 Me., 66, 67; People v. Eddy, 43 Cal., 331; Lin Sing 
v. Washburn, 20 Cal., 534; 2 Pasch. Dig., pp. 1123, 1125; San An- 
tonio v. Gould, 34 Tex., 49; Woods v. Durrett, 28 Tex., 439. 

Exemptions from taxation are invidious, and only mere personal 
privileges. It is only a personal immunity, and does not follow the: 
sale of the property except in a case of the plainest legislative intent. 
Pierce on Railroads, 486, 406 and note 4; Cooley on Taxation, 146, 
152, and notes 1 and 2; Cooley’s Const. Lim., 127, 287; Tucker ». 
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Ferguson, 22 Wall. 574; C. & O. R. R. Go. v. Virginia, 94 U. 8. 
718; Bailey v. Maguire, 22 ea .. 226; Morgan v. Louisiana, 93 JU, 
S., 217; Memphis & C. R. R. v. Gales. 3 Cooper Ch., 613; Wilson 
v. Gaines, 3 Cooper Ch., 603 Pacific R. R. Co. v. Cass County, 53 
Mo., 17; Baltimore & Ohio R. R. v. Marshall, 3 West, 319; Same », 
Wheeling, 3 West, 372; Crawford v. Burrell, 53 Penn., 220; Trask 
v. Maguire, 18 Wall., 391; Const. 1876, art. VIII, secs. 1-18; R.§,, 
4668, 4669-4673, 5786, 4688; Tax Law of 1876, p. 242, sec. 1; 
Story’s Const., 127, 204, 206; E. Hartford v. Hartford Bridge Co,, 
10 How., 511; 11 Pet., 547, 548; 16 How., 416; Christ’s Church », 
Philadelphia, 24 How., 300; Stone v. Mississippi, 8 Otto, 814; E. 
Saginaw Manuf’g Co. v. Saginaw, 19 Mich., 259; Lord %. Town of 
Litchfield, 36 Conn., 116; Erie R’y Co. »v. Ciemenwenith. 66 Penn., 
84; Morawetz on Priv. Corp., sec. 428; St. John’s College v. State, 
15 Mo., 330. 


Srayton, Assocrate Justice.— The statement of the nature and 
result of this suit, as made by the appellant, which is admitted by 
the appellees to be substantially correct, is as follows 

“This is a suit to enjoin the county of Anderson from collecting 
county taxes on that part of appellant’s railroad which was con- 
structed in that county by the International Railroad Company 
under authority of its charter. The International Railroad Com- 
pany was chartered in August, 1870, and was authorized to build 
and operate a railroad from a point on Red river, opposite Fulton, 
by the most practicable route across the state of Texas, by way of 
Austin and San Antonio, to the Rio Grande, at or near Laredo; 
and was exempt from all taxes for five years from the passage of 
said act,— say to August 5, 1875. 

“By said charter, the state promised said company the state’s 
bonds in the sum of $10,000 for each mile of road constructed 
under said charter, to be executed and delivered to the company as 
specified in said act. 

“The company commenced the work, and progressed as required 
by the charter, and, after completing fifty miles to the satisfaction 
of the state, applied for the state’s bonds on that fifty miles. The 
governor signed the bonds and sent them to the comptroller to be 
signed by him and registered, which he refused to do. Thereupon 
the company brought suit, asking that he be compelled by peremp- 
tory mandamus to perform those official acts; but the supreme 
court held that the comptroller could not be so compelled. The 
case is reported in 40 Tex., 537. 
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“In September, 1873, by vote of the stockholders of the two 
companies, the Houston & Great Northern Railroad Company, its 
property, rights and franchises, privileges and exemptions, were 
consolidated with the International Railroad Company, and this 
consolidation was approved by the state, on the 10th of March, 
1875, in act entitled ‘An act for the relief of the International 
Railroad Company, now consolidated with the Houston & Great 
Northern Railroad Company, under the name of the International 
& Great Northern Railroad Company.’ 

“Jn that act the state recognized the question of its liability for the 
bonds as provided in the International charter as existing and still 
open, and proposed to compromise said liability by giving in lieu of 
the bonds twenty sections of land to the mile, and exempting the 
International & Great Northern Railroad Company, ‘its successors 
and assigns, and its railroads then constructed and thereafter to be 
constructed under the International charter and the compromise act, 
and all other property then or thereafter owned by the International 
& Great Northern Company or its successors, in virtue of the Inter- 
national charter, from all taxes of any character for twenty-five 
years, from the 5th of August, 1875, except county and municipal 
taxes in such counties as have donated their honds to aid an the Ccon- 
struction of said railroad, 

“Said comprorise act further provided that if accepted by appel- 
lant, said act ‘should be held to constitute an irrepealable contract 
and agreement between the state and appellants, its successors and 
assigns;’ and repealed such parts of the International charter as 
were inconsistent with said compromise act. 

“The compromise act was accepted by appellant in the manner by 
it required, as to which no question arises. 

“The International Railroad Company had built its road through 
Anderson county prior to May, 1872, and thirty-five miles of its 
road are in that county. 

“On the 1st of May, 1872, the people of Anderson county voted 
$150,000 in the bonds of that county to the Houston & Great North- 
ern Railroad Company, on condition that that company would build 
its road so as to intersect the International road at Palestine in said 
county by the Ist of July, 1873. That company complied with the 
conditions, and completed its road to and made the intersection 
required, by the end of December, 1872; and in January, 1873, the 
county issued and delivered its bonds to that company. 

“A portion of these bonds were on hand at the time that com- 
pany was consolidated with the International, in September, 1873, 
Vou. LIX— 42 
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but none of them were used by the consolidated company in the 
construction of the road under the International charter. 

“The International & Great Northern Railroad Company has 
regularly listed and rendered for taxes, and paid taxes in Anderson 
_ county, all its road and property in that county, except that whieh 
it acquired by virtue of the International charter. This, it claims, 
is exempt under the compromise act aforesaid. 

“Tn November, 1880, the county court of Anderson county levied 
on the International Railroad county taxes in that county for each 
of the years from 1875 to 1880, inclusive, the same as upon all other 
property in that county, and ordered the assessor to list the same 
and collect thereon the taxes so levied. The railroad company 
refused to list it, whereupon the assessor listed the thirty-five miles 
of road built in that county by the International Railroad Company; 
and appellant refusing to pay taxes thereon, the collector advertised 
for sale all of appellant’s road from the depot in Anderson county to 
Longview, in Gregg county. 

“Upon these facts this suit was filed to restrain said sale, on the 
ground: 

“ist. That the property is exempt from taxation in 1875, because 
of the International charter; and 

“2d. Because it is exempt from 5th August, 1875, because of the 
compromise act of 10th March, 1875.” 

There were many matters pleaded in defense of the suit, based 
upon the ground that the original act incorporating the Interna- 
tional Railroad Company, and the act known as “ the compromise 
act,” were in violation of the constitution in force at the time of their 
passage; and further, that if the acts were valid, they were repealed 
or abrogated by the consolidation of the two companies; also by 
the present constitution, and by sale of the franchise and property 
of the corporation by a receiver in October, 1879. It was also 
claimed that the exemption was void because it violated the obliga- 
tion of the contract entered into by Anderson county and the Hous- 
ton & Great Northern Railroad Company in January, 1873, under 
which bonds of that county were issued to that company. 

The appellees also pleaded that the county of Anderson was ex- 
cepted from the operation of the act exempting property of the 
consolidated company which had been constructed under the original 
act incorporating the International Railroad Company, for the reason 
that the county had issued subsidy or donation bonds to the Houston 
& Great Northern Railroad Co., and the two corporations had been 
subsequently consolidated. 





























I. & G. N. R’y Co. v. Anperson Covunry. 





Opinion of the court. 





The cause was tried by the court without a jury, and all the de- 
fenses except the last named were found insufficient, but that defense 
was held good in part, and a judgment was rendered perpetuating 
the injunction only as to the taxes claimed for the year 1875, from 
which the company was held to be exempt under the original charter 
of the International Railroad Company, and the injunction which 
sought to restrain the collection of taxes for years subsequent to 
1875 was dissolved and the bill dismissed. 

From that judgment this appeal is prosecuted, and both parties 
have assigned errors, based upon the conclusions of fact and law 
which the judge who tried the cause, at the request of parties, 
gave. 

The only assignment of error relied upon by the appellant is as 
follows: “ The court erred in its eleventh conclusion of law int hold- 
ing that, because Anderson county had donated its bonds to aid in 
the construction of the Houston & Great Northern Railroad, prior 
to its consolidation with the International, therefore it was the 
intention of the law that the International Railroad should not be 
exempt in Anderson county. The law creating the exemption was 
for the relief of the International Railroad, and both the language 
and the intent of that law are to exempt that road from taxation, ex- 
cept as to county taxes in such counties as had donated their bonds 
to aid in its construction. Anderson county donated none.” 

This raises the main question in the case, and as its solution 
depends upon the true construction of the act of March 10, 1875, so 
much of that act as bears upon the question is here inserted in full, 
and is as follows: 

“Ninth. On March 10, 1875, the legislature passed ‘ An act for 
the relief of the International Railroad Company, now consolidated 
with the Houston & Great Northern Railroad Company under the 
name of the International & Great Northern Railroad Company,’ 
as follows: 

“Wuuereas, On the 5th day of August, A. D. 1870, the legislature 
of the state of Texas passed an act entitled ‘ An act to incorporate 
the International Railroad Company, and to provide for the aid of 
the state of Texas in constructing the same;’ and 

“Wuereas, By the ninth section of said act, it is claimed the 
state of Texas obligated itself to donate and grant to the said com- 
pany the bonds of the state of Texas to the extent and amount of 
$10,000 per mile for each mile of railroad constructed under said 
charter; and 

“ Wuereas, The said railroad company has already constructed 


‘ 
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about two hundred miles of railroad, in accordance with the provis- 
ions of its charter; and 

“ Wuergas, The said International Railroad Company has been 
consolidated with the Houston & Great Northern Railroad Com- 
pany, under the name of the International & Great Northern Rail- 
road Company ;: and 

“ Whereas, Questions have arisen between the state of Texas and 
the said company as to the legal liability of the state to deliver said 
bonds to the said company; and 

“ Wuersas, It is important, both to the state and said company, 
that these questions should be definitely settled by a just and reason- 
able compromise; therefore, for that purpose — 

“Section 1. Be it enacted by the Legislature of the State of Texas, 
That in full settlement and satisfaction of all claims of the said In- 
ternational Railroad Company, and of the said International & 
Great Northern Railroad Company, against the state for bonds 
under the provisions of the ninth section of the aforesaid act of 
August 5, A. D. 1570, there is hereby granted to the said last named 
company, its successors and assigns, twenty seetions of six hun- 
dred and forty acres each of the unappropriated public lands of 
the state, for each mile of railroad which has been and which may 
hereafter be constructed, pursuant to the authority conferred by the 
said act of August 5, A. D. 1870. And the said company, its suc- 
cessors and assigns, shall have the right to locate the said lands, as 
headright certificates were formerly located, without being under 
obligation to locate alternate sections for the state; and the said 
lands and the certificates issued therefor are hereby exempted and 
released from all state, county, town, city, municipal and other 
taxes for the period of twenty-five years from the date of the re- 
spective certificates issued therefor. And the said railroad com- 
pany and its successors and its and their capital stock, rights, 
franchises, railroads constructed and to be constructed, pursuant to 
the said act of August 5, A. D. 1870, and this act, rolling stock and 
all other property which now is or hereafter may be owned or pos- 
sessed by said company or its successors, in virtue of the said act of 
August 5, A. D. 1870, is hereby exempted and released from all 
state, county, town, city, municipal and other taxes for a period of 
twenty-five years from the 5th day of August, A. D. 1875, except 
county and municipal taxes in such counties, cities and towns as 
have donated their bonds to aid in the construction of said railroad; 
but this exception shall not remain in force in favor of any county, 
city or town which, having thus donated bonds, shall make default 
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in the payment of either the interest or principal thereof; provided, 
that this exemption from taxation shall not be held or construed to 
include or apply to the lands or railroads which, at the time of the 
consolidation hereinbefore recited, belonged to the Houston & 
Great Northern Railroad Company, or which has since been or here- 
after may be constructed or acquired under its charter; provided, 
nothing in this act contained shall be so construed as to exempt 
from taxation any lands to which the company may be entitled by 
virtue of the charter of the Great Northern Railroad Company, or 
the franchise, road-bed, rolling stock, or any property acquired, or 
hereafter to be acquired, by virtue of the charter of the Great 
Northern Railroad Company.” 

The first section of the act here set out recognizes the existence 
of the International & Great Northern Railroad Company, and that 
it is the corporation in which had been practically merged the cor- 
porate existence of the International Railroad Company and the 
Houston & Great Northern Railroad Company; and it further 
evidences that the legislation therein had by way of compromise, 
settlement and satisfaction was for a claim or demand of the In- 
ternational Railroad Company, based upon the act of August 5, 1870. 

That the International & Great Northern Railroad Company was 
a necessary party to any settlement to be made, resulted from the 
fact that it then held all of the rights, franchises and property of 
the two corporations whose existence was merged in its own, and by 
and through which alone the rights and claims resulting to the In- 
ternational Railroad Company under its original charter could be 
asserted or settled. 

The act further evidences that the exemption from taxation of 
property belonging to the consolidated company was to be restricted 
narrowly and closely to such property as it held, or might hold, 
under the charter originally granted to the International Railroad 
Company, and that the benetits otherwise to the consolidated com- 
pany should be for and on account of acts which the International 
Railroad Company had already performed under its charter, or such 
as the consolidated company might perform after the date of the 
act, under that charter or the act now under consideration. 

That the benefits to be received under the act were to result only 
from such acts as had been performed under the charter of the In- 
ternational Railroad Company, of date August 5, 1870, and under so 
much of that charter as was left applicable to the consolidated com- 
pany, which benefits include the exemption of designated property, 
rights and franchises, is strong evidence of the intention of the legis- 








662 I. & G. N. R’y Co. v. Anperson County. [Austin Term, 





Opinion of the court. 





eee 


lature only to authorize the taxation of such property by such 
counties, cities and towns as had aided the company by donation of 
bonds to perform the acts which resulted in the creation of the things 
to which the exemption applied. 

If it had been the intention of the legislature to subject to taxa- 
tion, by counties which had donated bonds to e¢ther the International 

tailroad Company or the Houston & Great Northern Railroad 

Company, the property acquired or to be acquired under the charter 
of the former company of date August 5, 1870, the language of the 
act would properly have been, in effect, as follows: ‘“ And the said 
International & Great Northern Railroad Company and its succes- 
sors, and its and their capital stock, rights, franchises, railroads con- 
structed and to be constructed pursuant tothe act of August 5, 1870, 
and this act, rolling stock and all other property which now is, or 
hereafter may be, owned or possessed by the International & Great 
Northern Railroad Company or its successors in virtue of the said 
act of August 5, 1870, is hereby exempted and released from all state, 
county, town, city, municipal and other taxes for a period of twenty- 
five years from the 5th day of August, 1875, except county and 
municipal taxes in such counties, cities and towns as have donated 
their bonds to aid in the construction of such rad/roads as have been 
constructed under the act of August 5, 1870, incorporating the In- 
ternational Railroad Company, ov the act of 22d day of October, 
1866, incorporating the Ilouston & Great Northern Railroad Com- 
pany.” 

This language would show that the legislature intended just what 
the appellees contend was the intention of the legislature in the use 
of the language contained in the act under consideration. 

The object sought to be accomplished by the act (which was cer- 
tainly nothing more than a settlement of such claims as the con- 
solidated company asserted through the original charter of the 
International Railway Company, as well as the situation and number 
of lines of railway owned by the consolidated company at the time 
the act of March 10, 1875, was passed) may be looked to for the 
purpose of ascertaining the true intention of the legislature. 

The charter of the International Railroad Company authorized 
the construction of a railway by a continuous line, from some point 
on Red river, as nearly opposite the town of Fulton, in the state of 
Arkansas, as practicable, across the state of Texas, by way of the 
cities of Austin and San Antonio to the Rio Grande, at some point 
at or near Laredo; of this about two hundred miles of railway had 
been constructed, embracing that portion of the road now sought to 
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be subjected to taxation, which had been constructed prior to the 
time Anderson county donated bonds to the Houston & Great 
Northern Railroad Company. 

The last named company was authorized to construct a railway, 
commencing at the city of Houston and running northward to Red 
River, connecting with the Memphis & El Paso Railroad as near 
Clarksville as practicable, passing as near to certain designated 
towns as practicable, Palestine not being one of the towns named. 
That company did complete its railway to Palestine, in Anderson 
county, by the 31st December, 1872, in accordance with an agree- 
ment made before that date between the company and the county 
of Anderson, by which the county had agreed, in consideration the 
railway should be so constructed, to donate to the company the bonds 
of the county, which was subsequently done. 

At Palestine the two roads intersected, the lines of each, under 
their charters, being separate and distinct, with nothing in common 
between them, either as to locality or termini, except that the line 
of one would cross the other. 

They were separate and distinct “ railroads,” as the word “ rail- 
road” is aptly defined by the judge who tried the cause, ¢. ¢., “ the 
road-bed, right of way, track, roiling stock and appurtenances actu- 
ally constructed and in operation as a public highway.” 

This distinctive character of separate railroads did not depend 
upon whether there was one common ownership or not, and the con- 
solidation of the two railway companies did not render that which 
was, before consolidation, two railroads, one, either in fact or in 
law. 

The act in question clearly excepts from its operation, in so far as 
it exempts from taxation property or other things acquired under 
the charter of the International Railroad Company or under author- 
ity of this compromise act, only such counties and towns as have 
“ donated their bonds in aid of the construction of said railroad,” 
which could not have meant such counties or towns as had so aided 
in constructing e?ther one of two railroads, which then had a common 
ownership; for the language of the act limits the exemption in favor 
of counties and towns to such as had donated bonds to aid in the 
construction of said railroad. 

The words “ said railroad” mean some railroad aforementioned in 
the act, and are evidently intended to render certain, define or 
point out to what railroad aid must have been given to entitle a 
county or town to exercise the right of taxation over such property 
or rights as had been acquired under the charter of the International 
Railroad Company. 
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As before said, the words “railroad company ” do not mean the 
same thing as the word “railroad.” The former may exist without 
the latter, and even the latter without the former. The one applies 
to the agency which may construct or own; the other to the thing 
constructed or owned. : 

The act recognizes the ownership of the International & Great 
Northern Railroad Company of the railroads constructed by the two 
consolidated companies, but it keeps carefully in view the thing as 
distinguished from the owner. 

Twenty sections of land to the mile are granted by the act to 
the consolidated company, and it is exempted from taxation, but 
neither the land nor exemption thereof from taxation were given 
for any part of the railroad constructed by the Houston & Great 
Northern Railroad Company, nor by the consolidated company 
under the charter powers of the Houston & Great Northern Rail- 
road Company; but it was expressly given for each mile of railroad 
constructed by the International Railroad Company or by the con- 
solidated company under the charter powers of the International 
Railroad Company. 

In every instance except one in which the word “railroad ” is 
used in the section of the act under consideration, or in the pream- 
ble thereto, direct reference is made to such railroad as had been 
or might be constructed under the charter of the International 
Railroad Company, and to none other. The first time the word is 
found isin the preamble, the second clause of which is as follows: 
“Whereas, by the ninth section of said act it is claimed the state of 
Texas obligated itself to donate and grant to said company [the 
International Railroad Company} the ‘bonds of the state of Texas 
to the extent and amount of $10,000 per mile for each mile of rad- 
road constructed under said charter.” 

In the first seetion of the act it first occurs in the following 
clause: ‘ There is hereby granted to the said last named company 
[the International & Great Northern Railroad Company}, its sue- 
cessors and assigns, twenty sections of six hundred and forty acres 
each of the unappropriated public lands of the state, for each mile 
of railroad which has been and which may hereafter be constructed 
pursuant to the authority conferred by the said act of August 4, 
A. D. 1870.” 

Here, as in the preamble, there can be no doubt as to what rail- 
road is meant, and thus in that part of the act by which the state 
undertakes to confer upon the consolidated company a benefit for a 
thing done or to be done under a named power. 

Another connection in which the word occurs in the act is the 
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following: “And the said railroad company and its successors, and 
its and their capital stock, rights, franchises, vad/roads constructed 
and to be constructed, pursuant to the said act of August 5, A. D. 
1870, and this act, rolling stock and all other property which now 
is or hereafter may be owned or possessed by said company [the 
International & Great Northern Railroad Co.] or its successors, in 
virtue of said act of August 5, A. D. 1870, is hereby exempted and 
released from all state, county, town, city, municipal and other 
taxes, for a period of twenty-five years from the 5th day of August, 
A. D. 1875, except county and municipal taxes in such counties, 
cities and towns as have donated their bends to aid in the construc- 
tion of said railroad.” 

This clause contains the word twice; in the first instance it is 
used in the plural, in that part which creates the exemption, and 
there can be no doubt as to what railroad is there meant, for the act 
under which it must be or have been constructed is expressly named. 
It appears also in that part of the clause which creates or declares 
the exception to the exemption from taxation. 

That the exemption from taxation under this clause applies solely 
to a railroad or railroads which had been constructed under the 
chaiter of the International Railroad Company, or might be con- 
structed thereafter under the powers of that charter, or of this act, 
and not to such as had been or might be constructed under the charter 
of the Houston & Great Northern Railroad Co., cannot be denied 
without disregarding the plain import of the language used. This 
being true, it would require a strained course of reasoning and a 
disregard of the ordinary rules of construction, to justify the hold- 
ing that the word rad/road used in the same clause, in creating the 
exception to the exemption from taxation meant something other 
than was meant by the same word used in creating the exemption. 

The word occurs again in the fourth section of the act in connec- 
tion with the rate of construction required to preserve the right to 
the land granted by the act, which fixes its meaning as there used 
beyond all question. 

The only instance in which the word is used to designate a rail- 
road constructed under the charter of the Houston & Great North- 
ern [Lailroad Company occurs in that clause of the first section 
which expressly excludes lands from the exemption from taxation 
which may be, or have been, acquired under that charter separate 
and apart from the true construction to be placed upon the language 
of the act in question, which was, as its title expresses, “ An act for 
the relief of the International Railroad Company.” Relief having 
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been denied by the courts, it is more reasonable to believe that it 
was the intention of the legislature to withdraw from counties, 
cities and towns, unless they had aided by the donation of bonds the 
construction of that road, the right to tax the property in question 
for the same reason, and for none other, than induced the state to 
exempt it from state taxation. The manifest reason for doing that 
was to make a settlement of a claim which the company was assert- 
ing through rights claimed under the charter of the International 
Railroad Company, having no connection whatever with the charter 
of the Houston & Great Northern R. R. Co., nor with anything 
which any county, city or town had done to aid in the construction 
of that road. 

We therefore hold that, as it does not appear that Anderson 
county had donated bonds to aid in the construction of the railroad 
sought to be taxed, it has no right to collect the tax. The fact that 
some or even all of the bonds issued to the Houston & Great 
Northern R. R. Co. may have gone into the possession of the con- 
solidated company cannot change the rule, for they were received 
as a part of the property of the company to which they had been 
issued, and the consideration for them had been fully paid by that 
company; nor can the fact that no county, city or town had aided, 
by the donation of bonds, the construction of the International 
Railroad, change the construction of the act, which must be con- 
strued by its language and the subject matter of the contract which 
was consummated through it, rather than by conjecture as to what 
members of the legislature may have known outside of the charters 
of the companies. 

The first cross assignment of error presents the question as to 
whether or not the acts of August 5, 1870, and March 10, 1875, 
were unconstitutional in so far as they exempted property from tax- 
ation. The constitution then in force gave power to the legislature 
to exempt property from taxation by a law receiving the assent of 
two-thirds of the members of both houses. That they were so 
passed not being questioned, they must be held valid. Sec. 19, 
art. XII, Constitution of 1870; Cooley on Taxation, 52-56, and 
citations. 

The second and third cross assignments seek an adjudication as to 
whether or not the act of August 5, 1870, was not in conflict with 
sec. 17, art. XII, and sec. 6, art. XII, of the constitution then in 
force. 

An examination of these questions is not.called for, or necessary 
in the decision of this case, for the rights of the parties depend upon 
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the act of March 10, 1875; and it is sufficient to say that the legis- 
lature was of the opinion that the act of August 5, 1870, created in 
the company such rights as the state ought to settle, and under the 
act of March 10, 1875, they were settled, and with that settlement 
the defendants in this case have no concern. We do not, however, 
wish to be understood to question the validity of the act of 
August 5, 1870, or as giving any opinion in respect to the objections 
made to it. 

It is urged that the court erred in holding that the act of March 
10, 1875, gave a valid exemption from taxation to the property 
sought to be taxed. In this the court did not err. That act, and 
its acceptance by the company as a settlement of all matters be- 
tween it and the state growing out of the act of August 5, 1870, 
created a valid and binding contract sustained by a valuable con- 
sideration, and was irrepealable. Cooley on Taxation, 52-56, and 
citations; Humphrey v. Pegues, 16 Wall., 249; Tomlinson v. Branch, 
15 Wall., 460; Morawetz on Corporations, 430, and citations. 

Nor did the court err in holding that the consolidation of the two 
companies on the 27th September, 1873, did not remove the exemp- 
tion from taxation given by the act of August 5, 1870; nor did it 
err in holding that the sales of the 13th of. October, 1879, did not 
defeat the exemption from taxation given by the act of March 10, 
1875. The act itself declared that upon its acceptance by the com- 
pany in the manner provided, it “shall also be held to constitute an 
irrepealable contract and agreement between the state and the said 
pmneny: its swecessors and assigns.” Central Railroad v. Georgia, 
92 U. S., 665; Tomlinson v. Branch, 15 Wall, 460; Humphrey v. 
en 16 W all., 247; Chesapeake & Ohio R. R. Co. v. Virginia, 
94 U. 8., 718; R.S., 4260. 

For the error of the court in dissolving in part the preliminary in- 
junction, the judgment of the court below must be reversed, and a 
judgment will be here entered perpetuating the preliminary injunc- 
tion granted in the case, and giving costs of this court and of the 
court below in favor of the appellant against the appellees; and it is 
accordingly so ordered. 


On Morton ror REMEARING. 


This cause prior to its decision received that careful consideration 
which its importance demanded, as has the motion for rehearing, 
and we see no good reason for changing our views as to the law of 
the case, or its proper disposition. Counsel for appellee, in the 
original presentation of the case, and in their brief and argument 
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for rehearing, have exhibited a commendable degree of industry, 
research and perseverance. 

We are asked, if the judgment of the court below must be re. 
versed, then to remand the cause on account of newly discovered 
evidence, which it is thought by counsel for appellee might change 
the result upon another trial. We have examined that which is 
claimed to be newly discovered testimony, set out in the motion, 
and had it been introduced on the trial of the cause we cannot see 
that it would have changed the result in the slightest degree. 

The statute provides that, “ Whenever the judgment or decree of 
the court below shall be reversed, the supreme court or court of ap- 
peals shall proceed to render such judgment or decree as the court 
below should have rendered, except when if is necessary that some 
matter of fact be ascertained, or the damages to be assessed, or the 
matter to be decreed, is uncertain; in either of which cases the cause 
shall be remanded for a new trial in the court below.” KR. S., 1048, 

The transcript presents all the facts necessary to be ascertained, 
and leaves nothing uncertain; but upon the contrary, few cases bear 
evidence of a more careful preparation, trial and hearing than does 
the present; the findings of conclusions of fact and of law, by the 
judge who tried the case, are peculiarly clear and exhaustive. 

Under such state of case our duty in the matter is plain and im- 
perative; and besides, motions in the nature of motions for new 
trial, based upon newly discovered testimony, cannot be entertained 
in this court; otherwise we would hear cases never made in the 
court below, exercise an original jurisdiction, and engraft upon the 
practice a mode of procedure which perhaps no appellate tribunal, 
not authorized to try causes de novo, has ever felt authorized to 
adopt. 

The motion for rehearing is refused. 

Morion REFUSED. 

[Opinion delivered January 19, 1883.] 





H. Scunemwwer & Bro. v. R. P. Bray. 


(Case No. 4775.) 

1. Homestrap.— The surviving husband or wife is entitled to the occupancy of the 
homestead, after the death, so long as such survivor may choose to occupy it; and 
occupancy thereof is expressly required only as against the right of the descénd- 

- ants of the deceased to have partition of the property. 

2. ForcEep saLe.— The reason for the general rule which subjects to forced sale prop- 

erty not exempt by statute, which has been received in voluntary exchange 
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for other property which was exempt, is that the statute fixes the character of the 
exemption, and not the choice or caprice of the debtor. 

8. Same — Homestrap.— If the property acquired by voluntary exchange of exempt 
property be, from its character or use, likewise exempt by the terms of the con- 
stitution or laws, it must receive the same protection from forced sale which 
shielded the property given in exchange for it. This rule applies to the acquisi- 
tion by the widow, after the death of the husband, of a new homestead in ex- 
change for the old one, even though there be no constituent of her own family for 
whose support she is liable, residing with her. Distinguished from Whittenberg 
v. Lloyd, 49 Tex., 633. 

4. Case piscusseD.— Wolfe v. Buckley, 52 Tex., 641, reviewed. 

5, CONSTRUCTION OF HOMESTEAD LAWS.— Homestead laws are to be construed lib- 
erally, to give effect to their object. 


Aprrrat from Lamar. Tried below before the Hon. R. R. Gaines. 

Edwin Bray and his wife, R. P. Bray, the appellee, owned as 
community property, and for many years occupied, a rural home- 
stead of two hundred acres in Lamar county. Edwin, the husband, 
died, leaving appellee residing on that homestead. He ieft no other 
property, his estate was insolvent, and appellee owned no other 
property in her own right or as community. J. H. L. Bray, their 
only child and son, was married, had a family, and lived elsewhere. 
Shortly after Edwin Bray’s death, appellee conveyed one-half of 
the old homestead to another party, still retaining the other half, 
upon which was the residence and other homestead buildings and 
improvements. She continued to reside there until Septem ber, 1877, 
when she exchanged it for the house and lot in controversy, situated 
in the town of Blossom Prairie, in Lamar county, and immediately 
moved onto the latter place, where she afterwards resided. She in- 
vested the difference between the two places (some $500) in mer- 
chandise, and lost it. Afterwards appellant brought suit against 
her in the county court of Lamar county, and attached the lot in 
controversy, obtained a judgment and order of sale, had it sold by 
the sheriff, bought it in and took sheriff’s deed, and then brought 
this action of trespass to try title against her. 


Dudley & McDonald, for appellants, cited Taylor v. Boulware, 17 
Tex., 74; Carter v. Randolph, 47 Tex., 376; Whitehead v. Nickel- 
son, 48 Tex., 517; Kessler v. Draub, 52 Tex., 575; Wolfe v. Buckley, 
52 Tex., 941; Rogers v. Ragland, 42 Tex., 422; Whittenberg »v. 
Lloyd, 49 Tex., 633; Cameron v. Fay, 55 Tex., 58; Hunter v. Wool- 
dert, 55 Tex., 433; Thompson on Homesteads, secs. 70, 72, 78. 


Hale & Scott, for appellee, cited Carter v. Randolph, 47 Tex., 76; 
Shepherd v. Cassidy, 20 Tex., 29; Whittenberg v. Lloyd, 49 Tex., 640; 
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Cox v. Shropshire, 25 Tex., 113; Wood v. Chambers, 20 Tex., 254; 
Cameron v. Fay, 55 Tex., BS: Thompson on Ilomesteads, sec. 750; 
Houghton vw. Lee, 50 Cal., 101. 


Wu, Curer Justice.— It is well settled in this state, that, inde- 
pendent of the provisions of the 16th article and 52d section of the 
constitution of 1876, the surviving husband or wife is entitled to 
hold the homestead after the death of the other spouse, so iong as 
such survivor may choose to occupy it. Blum v. Gaines, 57 Tex., 
119; Kessler v. Draub, 52 Tex., 574. 

sy the above cited section of our constitution occupancy is ex- 
pressly required only as against the right of the descendants of the 
deceased husband or wife to have the property partitioned and their 
interests set apart to them. 

In this case there is no question but that the appellee as surviving 
wife was entitled to the homestead occupied by herself and her de- 
ceased husband at the time of his death, so long as she chose to reside 
thereon; nor is there any controversy between herself and the de- 
scendants of her husband as to her exchange of it for another home- 
stead. The controversy is between herself and her creditors, whose 
debts accrued subsequent to the exchange, as to her right to have 
the new residence exempted as against an attachment and execution 
sued out in satisfaction of such debts. The precise question thus 
raised is for the first time before this court for decision. 

Exchanges made of exempt property for other property are classi- 
fied by the books into two kinds, voluntary and involuntary ; and, in 
reference to each of these, general principles are laid down which 
are generally concurred in by a majority of the American courts, 
where questions in reference to such exchanges have been raised. 

In reference to the first class, it is held by several courts that 
where a debtor voluntarily exchanges property specifically exempt 
from execution for property not exempt, he cannot claim exemption 
for the property received in exchange. Thompson on Ilommesteads, 
§ 745; Andrews v. Rowen, 28 How. Pr., 128; Freidlander v. Mahoney, 
31 Iowa, 315; Scott v. Bingham, 27 Vt., 561; Edson vw. Trask, 22 
Vt., 18; Wygant v. Smith, 2 Lans., 185. 

The reason of this general rule is well stated in the last case and 
is generally ee and acted upon in the others. This is, in effect, 
that “the law designates the species of property it exempts, and 
does not allow the debtor to choose for himself in respect to the spe- 
cies or kind of property to be exempted. To allow this would be 
to substitute the choice of the debtor for the provisions of the stat- 
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ute. When the exempt property is voluntarily sold and converted 
into money, or other property not also exempt, the right is gone.” 

The reason thus given for the rule proves the rule itself to be, that 
if the property received in exchange is of the class or character not 
exempt by law, it is subject to execution. It also establishes the 
converse principle, that if the property received in exchange is of 
the species exempted by law, it will not be subject to execution for 
the debts of its new owner. This is illustrated by the cases cited 
above in which the rule has been enforced. 

In the case of Wygant v. Smith a soldier’s bounty, which was ex- 
empt, was exchanged for horses and harness, which were not exempt. 

In Freidlander v. Mahoney, policies of insurance exempted by the 
laws of Iowa were exchanged for merchandise subject to execution ; 
and so with the rest. 

In all of which cases the unexempted property acquired in the 
exchange was held liable to execution. 

Applying this rule to the articles exempt by ourown constitution, 
should the horses, oxen, cows, furniture, farming utensils, tools of 
trade, etc., exempted, be exchanged for money, merchandise, or the 
like, the property thus acquired not being of the classes exempted 
by our laws, would be subject to execution for the new owner's debts. 
On the other hand, if horses, cows, furniture, etc., should be received 
in exchange, not bevond the limit prescribed by law, they would not 
be subject to such execution. A man may exchange his horse for 
another, or for five head of cattle, if he has none, or his tools of 
trade for others that suit him better, and no one would think of 
having such newly acquired property levied on under execution 
against him. 

Is the homestead any exception to the general rule on this subject ? 
And, if not, why may not a surviving wife, holding one by an un- 
doubted right, exchange it for another and hold the latter exempt 
from execution for her debts? 

In making the exemptions our constitution and statutes selected 
articles most certainly contributing to the ease, comfort and inde- 
pendence of the family. . They allow the family a home and its 
furniture; horses and cattle to labor for them and contribute to their 
sustenance, and the tools of trade for the head of the family to use 
in making a support. 

Should any of these articles become useless, decayed, or not of so 
much service as would others of the same species, the law does not 
compel the owner to keep them, but he may exchange them for 
others of more service to him, Otherwise the beneficent effects of 
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the law would be in a great measure defeated. And so with the 
homestead. The houses may become untenantable and the owner 
unable to repair them or build others in their place. The land may 
be barren and the owner unable to make a living for himself or 
family upon it. .He may find a place where he could pursue his 
trade or calling with profit which he cannot do at his then homestead, 
The law will certainly not prohibit him from exchanging his home 
for more comfortable quarters; his barren for productive land; or 
fasten him to a place where he must starve, under the penalty that, 
if he exchanges for the comfort and sustenance of himself and 
family, he shall sacrifice his home to creditors. 

And so in the present case, we find a woman living all alone at a 
homestead, where she is separated from neighbors who could comfort 
and protect her in her loneliness, and where she can make nothing 
for her support, and must, if she depends on her own exertions, 
eventually starve, but who has an opportunity to exchange this rural 
homestead for one in a town, and receive in addition a small amount 
of money; who can probably make a livelihood in the town, and 
will at least have protection and society there. Is she not to be 
allowed to make such a desirable exchange? We do not think the 
law contemplated any such strict confinement to any particular home, 
provided the new one was within the limit of the exemption, as it 
was in this case. Creditors have lost nothing by it, for there is no 
more property withdrawn from their reach than there was before 
the exchange was made. 

In cases of an involuntary exchange of property, the newly ac- 
quired article becomes exempt, whether it was of a class originally 
protected from exemption or not; as in a case where the exempt 
property is destroyed by fire, the insurance money received from it 
is exempt, whereas money received upon a voluntary sale would not 
be. And in such cases, it makes no difference whether the article 
destroyed be a piece of personalty or a dwelling house upon the 
homestead. Thompson on Hlome., § 784. This has been decided in 
our own state. See Cameron »v. Fay, 55 Tex., 58. 

Whilst our decision in this case is not put upon the ground that 
the exchange of homesteads was jnvoluntary, it might not be con- 
sidered an altogether voluntary act, where a woman in the situation 
of the appellee was compelled to make the exchange in order to 
secure a support which she could not possibly make at the home- 
stead that she then occupied. 

The decision of the court below did not, as appellants suppose, 
overrule any of the Texas cases cited in their brief. 
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The case of Whittenberg v. Lloyd, 49 Tex., 633, was made to 
turn upon the point that the lots i in Waxahachie, exchanged for others 
in the same place, were not, at the time of the exchange, the homestead 
of the defendant, but had been previously stripped of their home- 
stead character by abandonment. Besides, the property received 
in exchange was not a homestead either by residence or destination. 
If the court had intended to hold that the property received in ex- 
change for a homestead was not exempt, there was no necessity for 
argument to show that the property exchanged was not a home- 
stead. The statement made by the court, that it had been held that 
when exempt property has been voluntarily sold or exchanged the 
proceeds are not exempt, must be taken with the qualification at- 
tached to it by the very authorities cited to sustain the statement, 
viz., where the exchange is for articles not in themselves exempt, such 
as money, merchandise, ete. 

So as to the expression that legislation will be required to sustain 
the broad doctrine that property received in exchange for exempted 
articles is itself exempt, evidently refers to property which is not in 
itself subject to execution, for that was the character of the property 
treated of by the court. 

In Wolfe v. Buckley, 52 Tex., 641, the court would not have re- 
sorted to the fact that there had been an exchange of homesteads if 
it had actually considered Mrs. Buckley the head of a family, 
for that, in itself, would have exempted the property claimed as a 
homestead from execution; kat the court evidently did not rely 
upon the claim that her step-grandchildren living with her consti- 
tuted her the head of a family, and evidently laid ; great stress upon 
the fact that the place in controversy was bought with the proceeds 
of a former homestead. 

It may be added, too, that if these children, whose father was liv- 
ing and bound for their support, constituted Mrs. Buckley the head 


of a family, there 


ie 
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, dren, whose father was living and who were residing with her ather_. 
urban residence (as the facts seem to indicate), should not have con- 
stituted her the head of a family and given exemption to the home- 
stead, as in the case of Wolfe v. Buckley. 

It may be added that so enlightened a court as that of Wisconsin 
holds that money due a debtor from the purchaser of his homestead 
as a part of the consideration therefor, and which the debtor de- 
signs in good faith to apply to the purchase of another homestead, 
is not liable to garnishment. Watkins v. Blatchinski, 40 Wis., 347. 
This was, of course, a voluntary exchange. The court, in deciding 
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the case, in referring to the decisions from Vermont and other New 
England states, dismisses them with the remark that the courts of 
those states generally hold to a strict construction of the exemption 
laws, whereas the Wisconsin courts have uniformly construed them 
liberally. The,Texas courts have usually adopted the latter rule in 
their construction of such cases; and in the case of Whittenberg », 
Lloyd, supra, intimated strongly in favor of the Wisconsin doctrine, 

Mr. Thompson, too, in his work on Homesteads, § 751, in com- 
menting upon the case, says: “ The restriction of the rule to invol- 
untary sales of exempt property has been denied in Wisconsin as it 
respects the homestead.” He explains the decision by saying that 
in Wisconsin a debtor is empowered by statute to sell and convey his 
homestead without subjecting it to the demands of creditors; that 
this would be a barren right if the proceeds of the sale cannot be 
protected while in transition from one homestead to another. He 
admits that the view is calculated to promote the object of the 
homestead laws, and that it is applicable in states where a judgment 
lien does not.attach to the homestead so as to prevent the owner and 
wife from alienating it. It is needless to say that this rule obtains 
in our own state. If the money in a transitive state is to be pro- 

tected, much stronger is the reason for protecting the homestead 
acquired by a direct exchange. 

For the purposes of this case it is ‘sufficient to say that under all 
the facts to be found in the record we think the appellee’s town 
homestead was protected from the levy of the attachment sued out 
by appellant, and the judgment below is affirmed. 

AFFIRMED. 

[Opinion delivered June 19, 1883.] 





Tue Texas & Pactric R’y Co. v. Levr & Bro. 
(Case No. 4707.) 


1. NeeuicEnce — InsurANCE.— In an action by the owner of cotton against a rail- 
way company for damages on account of its loss by the alleged negligence of de- 
fendant, the fact that the plaintiff had received the value of the cotton paid by 
insurance companies under policies held by the owner, would constitute no defense. 
In such case no legal privity exists between the company and the insurer, which 
would give the former a right to avail itself of a payment made by the latter; 
following Webber v. Morris & Essex R. R. Co., 35 N. J., 413; Clark ». Wilson, 
103 Mass., 221, and other cases. 

2. NecLigeNcE —CHARGE OF couRT.—The action being to recover damages for 
cotton destroyed by fire from a railway engine, the cotton being on plaintiff's cot- 
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ton yard near the railway, a charge of the court to the effect that “plaintiffs had 
a right to place their cotton upon their cotton yard, and in so doing they would 
not, on that account alone, be guilty of negligence, although the cotton yard was 
in close proxim'ty to defendant’s road-bed,”’ was error. 

$8. NEGLIGENCE.— What constitutes negligence may sometimes be a matter of law; 
but whether it exists in a given case is a question of fact, for the determination of 
a jury, in all cases where there is a conflict of evidence or the facts are disputed. 

4. Damacres.— While the ordinary measure of damages for injury to property is the 
difference between its value before and after the injury, yet in a case of injury to 
cotton by fire from a railway engine, when it was shown that the cotton in its 
damaged condition could have found no purchaser at the place where the injury 
was received, and that it could not be shipped to another place without repacking, 
such expenses as were incurred in repacking and preparing it for market may be 
looked to in estimating damages. 

5. CHARGE OF couRT.— See statement of case as to the character of appliances of a 
railway company required to prevent injury, and set forth in a charge which was 
more exacting than the law requires. 


Aprprat from Dallas. Tried below before the Hon. Geo. N. 
Aldredge. 

Suit by appellees to recover damages for the burning of their cot- 
ton in Dallas in 1879. Appellees alleged that their cotton was 
stored in their cotton yard, and was set on fire by defendant’s train 
through defendant’s carelessness. 

Defendant pleaded the general denial, and specially, that. if 
appellee’s cotton was damaged by fire from defendant’s engine, it 
was by reason of appellee’s own negligence in stacking it on a pub- 
lic street and in a place of danger, thus exposing it to any chance spark 
that might escape from defendant’s engine. And further, that the 
cotton was insured by appellees in an insurance company for $1,500, 
which'sum had been paid them by the insurance company, and was 
the full amount of damage done to the cotton. 

To the last plea the court sustained special exceptions 

Verdict for appellees for $3,360, on which judgment was rendered. 

Among other charges the court gave the following: “ You are 
instructed that defendant is required to use the best engines and the 
best appliances for the prevention of the occurrence of fires, and it 
is required to use its engines and such appliances with strict care and 
diligence to prevent the occurrence of fires, and if it fails in either 
of these respects and thereby a fire is caused then this would be 
negligence on the part of the defendant.” 


Wellborne, Leake & Henry, for appellant, on character of appli- 
ances required by a railway company, cited 18 Barb., 30; 8 Pa, 
866; 42 Ill, 407; 15 Conn., 124; Thomp. on Neg., vol. 1, pp. 151-5; 
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14 N. Y., 218; 4 Md., 242; 40 Cal. 14; 29 Barb., 226; 37 Mo. 
287; 52 Pa., 379; 34 U. S., 96; 3 Iowa, 419; 27 Ga., 418; 32 N. Y, 
339; 14 Cal., 387; 73 Pa., 121; 31 Ind., 141; 7 Kan., 308; 18 Barb., 
80; 21 Am. R. R. Cas., 1; 2 Am. & Eng. R. R. Cases, 269; Whar- 
ton on Neg., secs. 870-2. 


? 


Cowart & Barksdale and Sawnee Robertson, for appellees. 


Srayton, Assocrare Justice.— Appellant alleged as a defense.that 
the appellees held policies of insurance on the cotton destroyed or 
injured, which had been collected, and that, therefore, it was not 
liable for such loss as the appellees might have sustained, through 
its negligence, to the extent to which appellees had been reimbursed 
by the money collected upon such policies. The court sustained a 
demurrer to this defense, and this is assigned as error. 

In this ruling there was no error. If the cotton had been fully 
paid for by insurance companies under policies which had been paid 
for by the appellees, it is not perceived how that could in any man- 
ner affect the liability of the appellant. Such payment would be 
the result of contract with Which appellant has no privity, and to 
which, in no respect, had it made any contribution. 

If, when the suit was brought, the appellees had alleged such 
payment by insurance companies and had sought to recover for 
the use of such companies from the party when a wrongful act 
caused the loss, there would be reason in such a claim. 

“The insurer and the defendant are not joint tort-feasors or joint 
debtors so as to make the payment or satisfaction by the former 
operate to the benetit of the latter; nor is there any legal privity 
between the defendant and the insurer so as to give the former the 
right to avail itself of a payment by the latter. The policy of in- 
surance is collateral to the remedy against the defendant, and was 
procured solely by the plaintiff at his expense, and to the procure- 
ment of which the defendant was in no way contributory. . . . 
It cannot be said that the plaintiff took out the policy in the inter- 
est or behalf of the defendant, nor is there any legal principle 
which seems to require that it be ultimately appropriated to the 
defendant’s use and benefit.” 43 V+t., 538; Weber v. Morris & 
Essex R. R. Co., 35 N. J., 413; Clark v. Wilson, 103 Mass., 221; 
Hay ward v. Cain, 105 Mass., 213; The Propeller Monticello v. Mol- 
lison, 17 How., 155; Dunham vw. N. E. Mut. Ins. Co., 1 Low., 253; 
Mason v. Sainsburg, 3 Doug., 61; Clark v. The Inhabitants, 2 Barn. 
& Cress., 254; Merrick v. Brainard, 38 Barb., 589. 
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It is urged that the court erred in giving the following charge: 
“You are instructed that plaintiffs had a right to place their cotton 
upon their cotton yard, and in so doing they would not on this ac- 
count alone be guilty of negligence, although said cotton yard was 
in close proximity to defendant's road-bed.” 

The cotton yard in which the cotton was alleged to have been 
burned was in close proximity to the appellant’s railway, and the 
evidence tends to show that, by the use of the most approved spark 
arresters, it is impracticable to prevent entirely the escape of sparks 
from locomotives, unless the draught is so closed by the spark ar- 
rester as to prevent the generation of steam. If such be the case, a 
railway company is authorized to operate its engines with such pro- 
tection against injury to others by fire as can be given by the use 
of a high degree of care in the selection and use of such appliances 
as are approved by prudent and skilful persons generally engaged 
in such business, and are found to be best adapted to prevent ‘the 
escape of fire by which others may be injured, éven though, as thus 
operated, there may be danger of injury to others from fire escaping 
from locomotives. The business being authorized by law, no lia- 
bility can be incurred for its exercise, unless there be a want of care 
in its prosecution, even though it be attended with some risk of in- 
jury to others. Such being the case, a very high degree of care is 
requisite from those whose property is so situated, with reference to 
a railway, that it is liable to injury even when due care is exercised 
by the railway company. 

It is true that a& person owning or renting property near a rail- 
way is entitled to use such property; but the greater the degree of 
exposure to injury from such proximity, the greater degree of care 
should be exercised by such person to prevent injury from causes * 
for which a railway company will not be responsible, because im- 
practicable to prevent them. 

What constitutes negligence sometimes may be a matter of law; 
but whether it exists in a given case is.a question of fact for the de- 
termination of the jury, in all cases where there is a conflict of 
evidence, or the facts are disputed; and in no case submitted to a 
jury, where the facts are contested, or even where the evidence ad- 
mitted to be true is of such character that different, well organized 
minds might, honestly arrive at different conclusions as to whether 
a person had or had not used due care, should a jury be instructed 
that an act does or does not constitute negligence. But there are 
cases in which, ‘as matter of law, there being no controversy about 
the facts, in which a court would be authorized to instruct a jury 
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that a given use of property was not negligence, when considered 
with reference to a specific use to which contiguous property is law- 
fully appropriated; as, for instance, if the appellees had been using 
the open yard in which the cotton was stored for the purpose of 
storing iron, stone, brick or other non-inflammable material, which 
however may be injured by fire, the court, with reference to an in- 
jurv caused by sparks from a passing locomotive, might instruct a 
jury that such use was not negligence. If the same lot was used as 
a lumber yard, in which to store plank and other inflammable ma- 
terial, it would be a question of doubt as to whether such use, refer- 
ence being had to the use to which contiguous property was lawfully 
appropriated, was negligence or not. 

So, in the use of a yard, contiguous to a railway track, for the 
purpose of storing baled cotton, which as matter of common knowl- 
edge is inflammable, and easily ignited; when it is shown that con- 
tiguous property is lawfully used for a purpose from which it 
necessarily results that the cotton will be subjected to some danger 
from fire, it might be doubtful if the storing of baled cotton in such 
a place was a prudent act, and the question should be submitted to 
the jury. 

If cotton badly baled, or of which the baling had been cut, which 
seems to have been the case with the cotton injured, for the purpose 
of sampling it, and thus more exposed to fire than if the cotton was 
well baled, it would become more doubtful still if such use would 
be a prudent use, and hence the greater necessity for leaving the 
entire question of negligence to the jury, under all the evidence. 

If we go astep further, and suppose a yard, situated as was that 
of the appellees, to be used for the purpose of storing lint-cotton, in 
no way compressed or covered, than which but few things are more 
easily ignited, in such case a court certainly would not be author- 
ized to instruct a jury that such use would not be negligence, in face 
of the proof that locomotives were frequently passing within a few 
yards of it, and that with the utmost care consistent with the use of 
such machinery sparks would escape therefrom and might reach and 
fire the cotton. 

If we take an extreme case, and suppose that instead of using the 
yard in which the cotton was stored for that purpose, the appellees 
had used it for a powder magazine, in which, without any covering, 
they left open kegs of gunpowder, then if it be admitted that such 
was the case. and that locomotives were passing within a few yards 
of that place frequently, and that therefrom sparks would escape 
which might reach such explosive, even with the exercise of that 
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care required by law of a railway company to prevent injury to 
contiguous property by fire from its locomotives, the court might in- 
struct a jury that such use was not a prudent use; but if there was 
a controversy as to the facts, even in such a case the whole matter 
should be left to the jury. Wharton on Negligence, 420, and cita- 
tions. The whole question as to whether the locomotives used by 
the appellant were such as the law requires them to use to prevent. 
injury to others; whether its employees used the requisite degree of 
care, and whether the storing of the cotton in the condition the evi- 
dence showed it to be, in a place of such close proximity to a rail- 
way track, was or was not the exercise of proper care, should have 
been left to the determination of the jury upon the evidence, un- 
trammeled by any charge that an occupation of the lot for storing 
cotton was not negligence; for neither the court below nor this court 
can declare as matter of law that such use was or was not negli- 
gence, when taken in connection with all the evidence in the case. 

The other parts of the charge upon the question of negligence of 
the respective parties were reasonably full; but we cannot say that 
the charge given may not have controlled the verdict. 

The charge to the jury in reference to the character of appliances 
incumbent upon the appellant to use to prevent injury to others by 
fire is perhaps more exacting than can be sustained. Wharton on 
Negligence, 872; Thompson on Negligence, 154, 155. 

The ordinary measure of damage for injury to property is the 
difference between the value of that damaged before the damage was 
done and its value after the injury to it, and in so far as property 
is wholly destroyed, its value, and this at the place where the injury 
occurs, unless injured by a person who has contracted to deliver it 
at a different place. 2 Sedgwick on Measure of Damages, 94, 487. 

In this case, however, there would be some difficulty in applying 
the rule, for there is evidence tending to show that the property, in 
its damaged condition, could have found no market where it was, 
and that it could not be shipped to another market without repack- 
ing. In such case we are of the opinion that such expenses as were 
necessarily incurred in selecting the cotton which was injured from 
that which was not, but might still find a market as merchantable 
cotton, and separating the one from the other, and so repacking 
both qualities that the same could be sent to market, were matters 
which might legitimately be looked to in estimating the damage sus- 
tained by the appellees; and that such necessary expense and .the 
difference in the value of the cottun before it was injured and after 
thus separated and repacked, with interest on such difference, would 
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be the measure of damages. Winne v. The Illinois C. R. R. Co., 31 
Iowa, 587; Sterrett v. Laurimer, 34 Mo., 469. And to this would 
the appellees be entitled if the injury resulted from the negligence 
of the appellant? 
For the errors indicated, the judgment is reversed and the cause 
is remanded. 
REVERSED AND REMANDED. 


[Opinion delivered June 19, 1883. 





A. M. Wuson v. M. C. & J. S. Hetms er At. 
(Case No. 4722.) 


1, ADVANCEMENTS — CommuNITY PROPERTY.— Advancements made from the com- 
munity estate to the children of the marriage during the life-time of the parents, 
create no liab.lity on the part of such children to account therefor to the father 
out of thei: interests inherited from the mother. If they receive from the father 
of the community estate (otherwise than by purchase), after the death of the 
mother, they must account therefor on partition. 

2, CoMMUNITY PROPERTY.— The community property in its descent to the heirs is 
chargeable with the payment of community debts. A purchaser thereof from the 
survivor of the parents is protected when it is sold to reimburse him or her for 
separate. means used in discharging a community debt; following Burleson », 
Burleson, 28 'Tex., 383; Johnson v. Harrison, 48 Tex., 257, and other cases, 

3. Partition.— Though the heirs inherit from a deceased parent an undivided-interest 
in all community property, yet the purchaser of an entire tract of land from the 
surviving parent may be protected against the claim of the heir, though the sale 
be irregular, if, in the partition of the entire estate, other property of equal value 
can be set aside to such heir. 

4, Sate or community.— The title of a purchaser of community property from the 
father, acquired by sale after the death of the mother, cannot be questioned by an 
heir for whose debt the community estate was liable through the father as surety 
of such heir, and which debt the purchase money received was applied to liquidate. 


Apprat from Collin. Tried below before the Hon. Joseph 
Bledsoe. 

Suit in trespass to try title and for partition, brought by appellees 
for the community interest of the mother of Mary C. Helms, Eliza- 
beth Roberts and W. B. Wilson. The appellant admitting that the 
land was the community property of James and Martha Wilson, an- 
cestors of appellees, set up title by purchase from James Wilson, sur- 
viving husband, and alleging that the community estate of James 
and Martha Wilson was involved in debt at the date of the death of 
Martha Wilson, to parties and in sums unknown; that the land was 
sold to appellant by James Wilson for the purpose of paying off 
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such indebtedness, and that the money was applied to their pay- 
ment. ‘’he money was borrowed from appellant in the first instance 
by James Wilson, and a deed of trust to secure the payment, with 
power of sale in the sheriff of Collin county, given to appellant, 
under which, upon default of Jas. Wilson, the land was sold and 
bought in by appellant. 

Appellant further set up the fact that during the life-time of Mar- 
tha Wilson advancements were made by James and Martha Wilson 
out of their community estate to each of their children — appel- 
lees — amounting to as much as, or exceeding, their respective shares 
in the entire estate, setting out a description of lands so advanced. 

‘This allegation was stricken out by the court upon appellees’ de- 
murrer thereto. 

Appellant also set up good faith, alleging that Jas. Wilson, sur- 
viving husband, had sufficient property in his hands to satisfy the 
claims of appeliees. Citation to Jas. Wilson was prayed for, and it 
was asked that he be required to make an exhibit of the commnu- 
nity estate; that the appellees be required to bring into hotch-potch 
all advancements received by them from the estate; and that there- 
upon the court ascertain the amount of the estate to which each was 
entitled, and whether said appellees, or either of them, had already 
received the amounts to which they were severally entitled; pray- 
ing that in the event that appellees should be entitled to recover any- 
thing on account of their interest in the estate, and it should be 
found that a portion of said estate still remained in the hands of 
the surviving husband, James Wilson, then that judgment in their 
favor be first against such property. James Wilson appeared and 
filed general denial. 

Judgment rendered in favor of appellees for thirty-seven acres 
of the land, that being one-half the amount of the land in contro- 
versy less twenty acres. 

The character of the evidence is indicated by the opinion. It 
was lengthy and its detail would not make the case more plain. 


K. R. Craig, for appellant. 
H. M. Garrett and R. De Armand, for appellees, cited Johnson v. 
Harrison, 48 Tex., 257; Yancy v. Batte, 48 Tex., 57; Tiemann ». 


Robson, 52 Tex., 411; Magee v. Rice, 37 Tex., 500. 


Srayton, Associate Justicr.— The fact that advancements may 
have been made to each of the children during the life of the 
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mother, out of community property, would not confer upon the 
father any interest in the share of the community estate which 
vested in the children on the death of the mother. 

In so far as he gave of his own estate in community property, the 
children cannot be called upon to compensate him therefor by sur- 
rendering to him that which they inherited from the mother upon 
her death; and in so far as property which may have been advanced 
was of the community estate of the mother, her children take that 
purely as an advancement without liability to account, except as 
between themselves. 

For community property conveyed to children after the death of 
their mother, unless by sale upon consideration, the father can have 
them account in partition, and thus protect purchasers from him, and 
protect himself against claims which children might set up on 
account of community property disposed of by him. Exceptions to 
the answer were sustained only in so far as the same sought to set 
up advancements made to the children during the life of the wife 
out of community property, and in this ruling the court did not err, 

The evidence develops the fact that the land in controversy 
was community property of James Wilson, the father of the appel- 
lees, and their deceased mother, whose interest they now seek to 
recover; it also shows that, at the time of the mother’s death, there 
Was an outstanding note in favor of Nicholas M. Bell for $1,000, for 
which the community property was liable. This indebtedness 
arose by note of W. B. Wilson, one of the appellees, upon which 
James Wilson, his father, was a surety; and it appears that a large 
part of the money which was paid to the father for the land in 
controversy was used to make a payment on that note. There was 
also some other community indebtedness shown; and it appears 
that there was other land belonging to the community, some of 
which has not been sold; what other property of the community 
there may be does not appear. 

As has been often said, heirs take community property charged 
with the debts against it; and if it be sold by the survivor for the 
purpose of paying community debts, or for the purpose of reim- 
bursing the survivor for separate means used in discharge of such 
debts, then the purchaser will be protected in his purchase. Burle- 
son v. Burleson, 28 Tex., 383; Johnson v. Harrison, 48 Tex., 257; 
Wenar v. Stenzel, 48 Tex., 484; Jones ». Jones, 15 Tex.,.143. 

A state of facts existed which empowered James Wilson to sell 
community property; and it would seem that a purchaser, who 
in good faith buys under such circumstances, should be protected in 











1883. ] Witson v. Heios. 683 





Opinion of the court. 





his purchase against the claims of heirs, who take the property 
charged with the debts due by the community. The fact that all 
of the money which was received for the land may not have been 
used by the survivor for the purpose for which the law empowers 
the survivor to sell ought not to affect the title of the purchaser, 
when good faith and fair dealing exists upon his part; and espe- 
cially so when, instead of forcing an administration upon the estate, 
the children, without objection, permitted the survivor to administer 
it, and thus apparently acquiesced in his acts, some of them taking 
titles to parts of the land from him, when they ought to have in- 
sisted on taking the same as a part of the interest to which they 
may have been entitled through inheritance from the mother, if the 
father had misapplied a part of the common estate. 

It is true that the heirs of the deceased member of the community 
take title to an undivided interest in every acre of land owned by 
the community at the time of its dissolution; but it does not follow 
from this, if the survivor should sell a given tract, that the purchaser 
thereof would not be protected in his purchase fully, even if the sale 
was not made for an authorized purpose, if in the partition of the 
entire estate other lands or property of equal value can be given to 
the heirs. 

Such is the rule among other tenants in common, and we see no 
reason why it should not be applied in cases where the surviving 
husband sells a part of the community property after the death of 
the wife. 

The survivor cannot object to having land which he has so sold 
considered as a part of that to which he was entitled, and to having 
full compensation made to the heirs of the deceased member of the 
community out of other lands or property belonging to the estate. 

In this case it appears that there are lands which belonged to the 
community not yet disposed of; and if it were true that the father 
was not authorized to seil the lands in controversy to pay debts, even 
then the purchaser from him should not be disturbed if an equitable 
partition can be made, and the appellees receive other lands or prop- 
erty equal in value to their interest in that sold to the appellant. 
Burleson ». Burleson, 28 Tex., 418; Johnson v. Harrison, 48 Tex., 257. 

The money received for the land, in part at least, having been 
used to pay a debt for which W. B. Wilson was primarily liable, 
and for which the community, represented through the signature of 
James Wilson, his father, was only bound as surety, upon principle, 
W. 2. Wilson cannot be heard to say, to the prejudice of the pur- 
chaser, that whatever title to the land he had did not pass by the 
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sale made to raise money to pay his debt, for which the land itself 
could have ‘een subjected to sale by the creditor, and this even 
though, by some arrangement between him and his father, the latter 
had agreed to pay the debt. 

From the record as presented, it does not now become necessary 
to decide whether the existence of community debts at the time of 
the sale of the land in controversy, which equalled, if they did not 
exceed, the value of the land, would not of itself be sufficient, with-. 
out reference to how the money received from the sale was used, to 
give full protection to the purchaser. Johnson v. Harrison, 48 Tex., 
268; Watkins v. Hall, 57 Tex., 2. 

James Wilson, the vendor of appellant, is a party to this suit, as 
are all of the heirs of his deceased wife; and as there seem to be 
equities between him and W. B. Wilson growing out of contract 
between them, and between him and all the heirs, growing out of 
payment of community debts by him, and the final distribution of 
the community property, which must be made with reference to all 
these equities; and as it appears that the appellant can be protected 
in the title to the land which he bought from James Wilson through 
the adjustment of such equities as exist, which may be worked out 
in the distribution of the entire community estate, the judgment 
will be reversed and the cause remanded, that the same may be 
done; and in case the appellees decline to have such adjustment made, 
a judgment under the facts presented by the record should be ren- 
dered in favor of the appellant; and it is accordingly so ordered. 


REVERSED AND REMANDED. 


[Opinion delivered June 15, 1883.] 





A. R. Opie v. Frost, Barry & Ler. 
(Case No. 4891.) 


1. JUDGMENT COLLATERALLY ATTACKED.— When judgment is rendered in a cause by 
a court whose jurisdiction over the subject matter properly attached, and whose 
jurisdiction over the defendant, who was personally served with process, was not 
questioned, it cannot be collaterally attacked by showing that it was rendered upon 
illegal evidence. In such a case, no inquiry can be made into the motive of a 
plaintiff who credited a note on which the judgment was rendered, so as to reduce 
it to a sum within the jurisdiction of the justice's court which rendered the judg- 
ment. 

2. Jurtspiction.— Where jurisdiction in a cause in which judgment has been ren- 

dered appears from an inspection of the papers to have attached, it can only be 
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attacked for improper means used to obtain jurisdiction by a direct proceeding 
having that object in view, or by appeal. Fleming »v. Seeligson, 57 Tex., 524, fol- 
lowed. 


3. Levy — Directory statutr.— The provisions of the statute requiring a sheriff to 
demand a levy of the judgment debtor against whom a moneyed judgment has 
been rendered, are directory, and a failure to comply with its requirements, in the 
absence of any fraudulent combination between the sheriff and the judgment cred- 
itor, would not necessarily render a sale void. 


Arrest from Navarro. Tried below before the Hon. L. D. 
Bradley. 

On November 16, 1876, a jndgment was recovered in Maury 
county, Tennessee, by McAlister & Wheeless against A. R. Odle, 
for $200.09. Afterwards Odle moved to Texas and settled in Na- 
varro county. The Tennessee judgment not having been paid, suit 
was instituted on it in a justice's court of Navarro county, and on 
the 29th day of August, 1881, judgment was rendered in favor of 
McAlister & Wheeless against Odle for $270. On the Tennessee 
judgment was indorsed the following credit: “Credited by $1.09, 
November 16, 1876,’— November 16, 1876, being the date of the 
Tennessee judgment. 

The justice before whom the cause was tried testified that this 
credit was indorsed on the judgment on the day and just before the 
suit was filed in his court. 

Odle was cited by personal service in the case, in Navarro county, 
the citation showing the credit as above stated. 

The $270 for which judgment was rendered in the justice court 
of Navarro county was obtained by computing interest at eight per 
cent. per annum on $199, as principal, from November 16, 1876 
(date of the Tennessee judgment), till August 29, 1831, the date of 
the Navarro county judgment. 

Upon this judgment an execution was issued in 1881, and re- 
turned February, 1882, nulla bona. On March 22, 1882, an alias 
execution was issued upon the same judgment, which, by direction 
of appellants, was levied upon the land in controversy. In pursug 
ance of this levy a sale was made on the first Tuesday in May, 
1882, at which sale appellees purchased. 

Prior to this levy and sale, the legal title to the land was vested 
in C. P. Kerr, who held it in trust for the appellant Odle. At the 
request of Odle, Kerr conveyed it to J. J. Goodnigitt. 

Suit had been instituted against Goodnight to cancel his deed, 
and was pending when the levy and sale, under which appellants 
claim, was made. 

Under this state of facts, appellant, on November 23, 1882, in- 
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stituted suit against appellees, seeking to cancel appellees’ deed, 

Appellees answered by general denial and plea of not guilty, and 

at the trial rested their defense on two grounds: 1: That the Na- 

varro county judgment was not void, and could not be collaterally 

attacked. 2. That there was an outstanding title in Goodnight. 
Judgment for defendants. 


Croft & Blanding, for appellant, cited Pasch. Dig., arts. 3957, 
3958; Houze v. Houze, 16 Tex., 598; Beal v. Smith, 14 Tex., 305; 
Grant v. Bledsoe, 20 Tex., 456; Philips v. Lyons, 1 Tex., 391; Web- 
ster v. Reid, 11 How., 460; Graham v. Grigg, 3 Harr., 408; Bissell 
v. Edwards, 5 Am. Dec., 166; D’Arey v. Ketchum, 11 How., 165; 
Lincoln v. Lower, 2 McLean, 473; Westerwelt v. Lewis, id., 511; 
Thompson v. Emmert, 4 McLean, 96; Hampton v. Bean, 4 Tex., 
455; Hearne v. Cutberth, 10 Tex., 216; Tooke v. Bonds, 29 Tex., 419; 
Clark v. Brown, 48 Tex., 212. 


Frost, Barry & Lee, for appellee, on right to acquire jurisdiction 
by entering a remittitur, cited Fuller v. Sparks, 39 Tex., 136-9; 
Duer v. Seydell!, 20 Tex., 62; Graham v. Roder, 5 Tex., 146; Brown 
v. Kennon. 3 Tex., 7; Austin v. Jordan, 5 Tex., 130; Ellett », 
Powers, 8 Tex., 113; Sherwood v. Douthit, 6 Tex., 224: Marshall », 
Taylor, 7 Tex., 235; People v. Marine Court of New York, 36 Barb., 
341; Ilemper v. Schneider, 17 Mo., 258; Denny v. Eckelcamp, 30 
Mo., 140; Matlock v. Lare, 32 Mo., 262; Hapgood v. Doherty, 8 
Gray, 373; Pate v. Shaffer, 19 Ind., 173; Litchfield v. Daniels, 1 Col., 
268; Rosenmueller ». Lampe, 89 Ill., 212, and other cases. 

On collateral attack of judgment, Allen v. Stephanes, 18 Tex. 
658; Chamblee v. Tarbox, 27 Tex., 139; Pearson v. Flanagan, 52 
Tex., 266; Burch v. Smith, 15 Tex., 219. 


Wii, Curer Justice.— This suit is a collateral attack upon a 
judgment rendered by a justice of the peace. The principal allega- 
tions of the plaintiff’s petition are to the effect that the judgment 
was rendered upon insufficient evidence, and without jurisdiction 
of the subject matter of the suit, or of the person of the defendant 
in the judgment. 

It is too clear for argument that the evidence upon which the 
court proceeded to render the judgment could not be inquired into 
in this action. It was of no importance as to the jurisdiction of 
the justice, when collaterally assailed, whether he gave judgment 
upon proof of the demand made by a certified copy from the 
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records of a justice court in Tennessee, or upon other proof es- 
tablishing the claim. If he admitted improper evidence, it was 
the duty of the defendant to object to it when offered, and he can- 
not obtain a new trial by questioning the title to land sold in exe- 
cution of the judgment obtained in the suit. Haley v. Villeneuve, 
11 Tex., 617; Hope v. Alley, id., 259. 

Nor is there anything in the objection made to the jurisdiction of 
the court that the appellant was sued out of the precinct of his res- 
idence. He was duly served with process, and if he did not appear’ 
he waived the personal privilege of being sued where he lived, and 
the judgment against him, under the circumstances, was legal. 

As to the jurisdiction of the justice over the subject matter, the 
principal of the claim upon which the suit was brought was $199, 
within the justice’s jurisdiction. It had been $200.09, but was re- 
duced to the above amount by a credit of $1.09, placed upon it just 
before the suit was brought. The only evidence that this was done 
for the purpose of giving the court jurisdiction was the fact that 
the credit was entered just before the claim was handed to the 
justice for suit, and the statement of appellant that he had not paid 
anything on the claim, or authorized a credit upon it. This latter 
might have been true, and yet the payment made for him by 
another. But had the money never been paid by any one, it cannot 
be doubted that the owner of a debt may admit a payment of it, 
either of principal or interest, which will prevent him from ever 
after claiming the amount credited. Tooke v. Bonds, 29 Tex., 419%. 

Whether the creditor can, by giving such credit, bring the claim 
within the jurisdiction of the justice, where it otherwise would not 
be, is not a question in the case, though it may be added that it has 
been decided in the affirmative in this state. Fuller v. Sparks, 39 
Tex., 138. 

The court having the undoubted right to take cognizance of a 
claim reduced to $199 by a payment, the object of the plaintiff in 
giving the credit cannot be questioned collaterally. The debt on 
its face appears to be within the justice’s jurisdiction. No other 
court could take original cognizance of it. If the jurisdiction ap- 
parent on the face of the proceedings can be defeated for the im- 
proper manner of obtaining it, it must be by a direct proceeding in 
the way of an appeal, or to set aside the judgment, as in case of 
judgments voidable and not void, and not in the collateral manner 
pursued by the appellant. Fleming v. Seeligson, 57 Tex., 524. 

The inadequacy of the price for which the land sold was not 
sufficient to set aside the sale. No fraud in making the sale was. 
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shown, but the smallness of the price was caused by doubt as to 


appellant’s title, he having previously sold the land to Goodnight, 
Allen v. Stephanes, 18 Tex., 658. 

As to the ruling of the court admitting in evidence the deed from 
Kerr to Goodnight, it cannot be noticed because the bill of excep. 
tions does not state the objections which were made to the admis- 
sion of the instrument. Besides, the court rendered judgment for 
appellee on the points we have discussed above, without taking the 
deed into consideration, and the evidence outside of the deed was 
sufficient to justify its decision. 

AFFIRMED. 

[Opinion delivered May 25, 1883.] 


On Morton ror REHEARING. 


In the motion for rehearing filed in this cause it is urged that ou 
decision rendered a few days since overrules Hampton v. Dean, 
Tex., 455; Hearne v. Cutberth, 10 Tex., 216; Tooke v. Bonds, 29 
Tex., 419, and Clark v. Brown, 48 Tex., 212. On the contrary these 
are the strongest authorities by which the decision is sustained, 
The first two cases and the last hold that payments upon a debt 
must be applied first to the extinguishment of the interest and then 
to the principal; the case of Tooke v. Bonds decides that a creditor 
may, if he chooses, apply them first to the reduction of the prin- 
cipal. The payment in this case purports to have been made on 
the day when the Tennessee judgment was rendered, at a time when 
no interest had accrued, and hence there was nothing to apply it to 
except principal. Thus applied, the claim was clearly within the 
justice’s jurisdiction. Upon the face of the proceedings in the jus- 
tice’s court, therefore, there is nothing to show that the judgment 
was rendered for an amount not within the jurisdiction of that 
court. 

The error into which the appellant has fallen is that he can, in 
making a collateral attack upon the judgment, retry the original 
case and set up defenses and make proof that he should have made 
in the suit in which the judgment was obtained. We do not say 
that even had the evidence introduced in this suit been produced in 
the case of McAllister & Wheeless v. Odle, in which the judgment 
complained of was obtained, it would have shown that the justice 


could not take cognizance of the cause, for there was no sufficient © 


proof that the Tennessee judgment was not entitled to a credit of 
$1.09 on the day of its rendition. But we do hold that the appel- 
lant, having been duly served in that cause, and having failed to 
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defend it, or to take an appeal to the county court, cannot get a 
trial de novo in a collateral attack upon the judgment rendered 
therein. And this more especially, when, as in this case, he seeks 
such new trial without making the plaintiffs in the original judg- 
ment parties to the proceedings. 

Had the McAllister and Wheeless case reached the court of final 
resort upon appeal, in the same condition of record as was intro- 
duced upon the trial of this cause, the judgment of the justice would 
certainly have been affirmed; for the court would have held that 
there was nothing on the face of the proceedings to deprive the 
justice of jurisdiction. The appellant is not certainly entitled to 
greater latitude in a collateral attack than he would be upon a direct 
proceeding to reverse or annul the judgment. 

As to the failure of the sheriff to demand a levy of the appellant 
before proceeding to sell the land, this court has held the provisions 
of the statute in such respects directory (Pearson v. Flanagan, 52 
Tex., 280), and that the failure to comply with its requirements 
would not necessarily render the sale void. 

If it had been shown that this failure was the result of a fraud- 
ulent combination between the sheriff and the plaintiff in execution, 
the case might have been different. But so far from this being the 
case, it was shown that the appellant had placed his property, includ- 
ing the land in controversy, in the name of another, and a previous 
execution upon the same judgment had been returned no property 
found. It was not proved that if the sheriff had demanded of the 
appellant a levy, he could have pointed out other property subject 
to execution. When placed upon the witness stand, appellant stated 
that he had horse property under his control which he might have 
pointed out for levy.. Having property under one’s control and 
owning it are two different things; and there is no proof as to the 
amount or value of such property, or that it was not exempt from 
execution. In fact, there was nothing in this question which 
demanded our attention, and hence it was not noticed in the opinion. 

The motion for rehearing is overruled. 


Morion OVERRULED. 


[Opinion delivered June 19, 1883.] 
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ABANDONMENT. See Homesteap, 2, 4, 6. Pre-emprion, 6. SrTrockHOLDER, 
1. Trespass TO Try Tirxe, 1. 


ABATEMENT. See ArracuMent, 1. 
ACCOUNT. See Pieaprine, 4, 7, 8. 


ACKNOWLEDGMENT. See Evipence, 13. 

1, Under the act of May 12, 1846 (Hart. Dig., art. 2793), the certificate of ac- 
knowledgment of the clerk to a deed reciting that the grantor, naming him, *‘ who 
was made known and acknowledged the execution, signing and delivering” the 
deed, if formal in other respects, was sufficient to admit the deed to record, 
though the proof of the identity of the grantor was not indorsed thereon. ‘ Mon- 
roe v. Arledge, 23 Tex., 479; Watkins v. Hall, 57 Tex., 3, and Mullins v. Weaver, 
57 Tex., 6, followed. Sowers v. Peterson, 216. 

2. When the certificate of acknowledgment to a deed is illegible, and a certified 
copy is exhibited which shows that it had once existed, formal and perfect, the 
proper practice is not to read the copy, but the original as a recorded instrument. 
Id. 

3. Under the registration act of May 12, 1846, the fact that a subscribing wit- 
ness who proved up a deed for record stated that he signed the deed at the request 
of , Without alleging that it was the grantor who asked him, was immate- 
rial, when, in the same connection, he stated under oath, on the day when the 
instrument was made, that the grantor did in fact acknowledge on that day that 
he executed the deed for the purposes and considerations therein expressed. Deen 
v. Wills, 21 Tex., 644, followed. Jd. 

4. See statement of case and opinion for form of acknowledgment of a deed in 
Louisiana in 1874, for Texas land, held sufficient. Brownson v. Scanlan, 222. 

5. The certificate of acknowledgment of a deed, purporting to convey the home- 

. stead, which recites that the wife, ‘‘ being examined by me privily and apart from 
her husband (David Langton aforesaid), declared that she fully understood the 
contents of said deed, and that she signed it freely, and without fear of her hus- 
band, and did not wish to retract it,’ is not sufficient, and the deed thus authenti- 
cated conveys no title to the homestead. Such a certificate does not meet the 
requirements of the statute that the deed shall be fully explained to the wife by 
the officer taking the acknowledgment. Langton v. Marshall, 296. 

6. In trespass to try title the genuineness of an instrument offered in evidence 
may be attacked without filing an affidavit of forgery, when the party offering it 
has failed to comply with art. 2257, R. S. Sartor v. Bolinger, 411. 

7. See statement of this case for facts under which the authentication of an in- 
strument by a notary, who, being agent for the party claiming adversely, assumed 
to explain it to an ignorant man, who executed it, was disregarded. Id. 

8. A court of Texas will not take judicial knowledge of the meaning of words 
unknown to the English language; and when a deed authenticated in a foreign 
language is offered in evidence without a translation, it is properly excluded. Id. 

9, One styling himself ‘‘ Kanzlie, director of the city of Stuttgart, Germany,” 
was not an officer who in 1875 could take an acknowledgment to a deed for land 
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ACKNOWLEDGMENT — continued. 
in Texas; and a consular certificate that the particular individual who filled that 
office was commissioned to take acknowledgments imparted to his act no add:- 
tional force. Id. 
10. See statement of case for an acknowledgment of a deed by a married 
woman in 1858 held insufficient. Burkett v. Scarborough, 495. 


ACTION. See Damages, 26. GUARDIAN AND Warp, 1. JupGMment, 15. Limrr- 
ATION, 5. PARTNERSHIP, 1. PRE-EMPTION, 5. STOCKHOLDER, 1. TrusT AND 
TrusteEss, 1. VENUE, 4. 

ADMINISTRATION. See Jupament, 1. Jurisprcrion, 1, 2. Trespass To Try 
Tir.e, 6. Venue, 1. 

1. An agreement made with an administrator, by which land belonging to the 
estate should not be sold, but conveyed to a county in consideration of a convey- 
ance of land owned by the county to one of the heirs, was void when not authorized 
by the probate court having jurisdiction of the estate, and in which administration 
was pending. Williams vy. San Saba County, 442. 

ADMINISTRATOR'S SALE. 

1. When the record of the proceedings of a probate court discloses that the 
court, in ordering the sale of land of an estate, has transcended its power under 
the statute, the purchaser is chargeable with notice thereof, and is not protected 
by the presumption generally indulged in favor of such orders. But the pur- 
chaser is not chargeable with notice of all proceedings in administering the estate. 
In such case the record of which he is charged with notice is the application for 
the sale, the sale, with accompanying exhibits, if any, and the order of sale; beyond 
these he is not bound to look. MeNally v. Haynes, 583. 

ADMISSION. See Carrie, 5. 


ADVANCEMENTS. 

1. Advancements made from the community estate to the children of the mar- 
riage during the life-time of the parents, create no liability on the part of such chil- 
dren to account therefor to the father out of their interests inherited from the 
mother. If they receive from the father of the community estate (otherwise than 
by purchase), after the death of the mother, they must account therefor on 
partition. Wilson v. Helms, 680. 


AFFIDAVIT. See Anctent INsTRUMENT, 1. ATTACHMENT, 1, 7,9, 10. EvipENcE, 
18. PxLeaprna, 5,9. VENUE, 4. 


AGREED CASE. See Practice in SuPREME Court, 2. 
AGREEMENT. See Contract. Insurance, 3. STATUTE OF FRAUuDs, 
AMBIGUITY. See ArracHMENT, 7. 

AMENDMENT. See Practice 1n District Court, 26, 27. 


ANCIENT INSTRUMENT. See Evipence, 18. 

1. See statement of case for facts held sufficient to permit the introduction of a 
deed as an ancient instrument and prima facie genuine. The making of an affi- 
davit attacking a deed as a forgery imposes on the party offering it the burden of 
proving its execution in accordance with the rules of common law. Coz v. 
Cock, 522. 

APPEAL. See Practice 1n SupREME Court, 2. 

1. Only parties to the record can prosecute an appeal. This rule is subject to the 
statutory exception in favor of executors, administrators or heirs of a party who dies 
pending the suit. Ferris v. Streeper, 312. 

2. Mason v. Peck, 7 J. J. Marshall, 301, which maintains the right of appeal in 
a purchaser pendente lite, reviewed and disapproved. Id. 
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APPEAL — continued. 


3. One who has an interest in the subject matter in litigation may, even 
after julgment, assert his rights, apply for a new trial, and make himself a party 
to the record to that extent. If his motion for new trial b+ overruled, he may 
appeal and set up any error committed in passing on his motion and the evidence 
offered in support of it; but he cannot avail himself of supposed errors committed 
against any other party to the record. Jd. 


APPEAL BOND. See Jupaaent, 8. 


APPLICATION OF PAYMENTS. 

1. The direction of a creditor as to the application of a payment may be inferred 
from circumstances; and parol evidence, tending to show to which of two debts a 
debtor designed his payment to be applied, with notice of such intent on the part 
of the creditor, is admissible; following Howland v. Rush, 7 Blackf. (Ind.), 236. 
Bray v. Crain, 649. 

2. Where there is no direction as to the application of a payment, the cred- 
itor may d-termine how it shail be applied, unless the application mvie is unrea- 
sonable, or would work injustice to the debtor. One who receives sp»cific articles, 
with instructions to apply the proceeds when sold to his ind.vidual debt, cannot 
apply the same toa firm debt. Jd. 

ARCHIVES. See Certiriep Copy, 2. 
ASSIGNMENT. See Jupement, 15. 


ASSIGNMENT OF ERRORS. See Pracrice tx Supreme Court, 5, 6. Prac- 
tick IN Disrricr Court, 4. 

1. The statutes and rules regulating assignments of error were made to facilitate 
the court in despatching its business; and where, as in this case, every assignment 
is, by reason of its generality, violative of the statute and rule of court, they will 
not be considered. See opinion for the character of the assignments. Randall v. 
Carlisle, 69. 

2. A paper detached from the transcript, and which purports to be an assign- 
ment of errors, filed without leave or consent of parties, and not in obedience to a 
certiorari to perfect the record, cannot be considered by the supreme court. Cam- 
evon v. Roemiele, 238. 

3. A transcript certified to by the clerk as a full, true and correct transcript of 
all the proceedings had in the cause, was delivered to the attorney for the plaintiff 
in error on the 20th of November 1882, on which day a separate paper, purporting 
to be an assignment of errors in the same cause, was filed by the district clerk. 
Held, it will be presumed that the transcript was delivered before the paper desig- 
nated aan assignment of errors was filed. Jd. 

4. ie statute requires a distinct specification of errors to be made before the 
record is taken from the clerk's office, and that this shall be attached to and con- 
stitute a part of the record. R. S., 1037. Under rule 97 for the government of the 
supreme court, the assignment of errors must be filed at the time of filing affidavit 
or bond for appeal, or bond for writ of error; while rule 93 provides that if the 
assignment of errors is filed after the transcript is detivered, the clerk may deliver 
to any party to the cause a certified copy of it, with date of filing; but there is no 
requirement which entitles it, in the absence of consent of parties or leave of the 
court, to be regarded as a part of the transcript. Id. 

5. A cause may be dismissed under rule 39 for non-compliance with the rules 
regulating assignments of error, in the absence of good cause shown to excuse the 
omission. Attention called to the necessity of complying with rules of court gov- 
erning assignments of error. Id. 

6. Assignments of error as follows: ‘‘ The finding of the jury is contrary to law, 
and contrary to and without evidence;”’ ‘‘ the court erred in refusing to grant a 
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ASSIGNMENT OF ERRORS —continued. 
new trial upon the grounds set forth in motion for new trial,’’ are too general and \ 
will not be considered; following R'y Co. v. Shafer, 57 Tex., 641, and other cases, 

H. & T. C. R’y Co. v. McNamara, 255. 


ASSIGNOR AND ASSIGNEE. See Lanp Certiricartr, 2. 

1. The act concerning assignments for the benefit of creditors of March 24, 1879, 
did not repeal the act concerning fraudulent conveyances in force prior to that 
time. Hart. Dig., art. 1451 et seq.; R. S., art. 2465 et seq. The eighteenth sec- 
tion of the act of March 24, 1879, which forbids any preference to a creditor or 
creditors,*refers only to such assignments as are contemplated by provisions of the 
act. La Belle W. W.v. Tidball, Van Zandt & Co., 291. 

2. In an action for debt, the defendants set up by way of defense that they had 
made an assignment, and that the plaintiff had filed the claim sued on with the 
assignee properly verified; but neither in the answer or statement of facts was 
there anything to show whether the assignment contained a clause providing for 
their discharge from the claims of accepting creditors. Held, 

(1) The answer must be construed most strongly against the pleader. 

(2) The assignment must be regarded as a general assignment, with no provision 
for a release by those accepting its benefits. 

(3) Thus construed, the plaintiff was not debarred from collecting any balance 
that might be due on his claim after crediting it with the amount received from 
the assignee. 

(4) The debt being established, the plaintiff was entitled to a judgment declar- 
ing that fact, and that it should not become alien on any of the assigned property, 
but that execution might issue against any property not transferred by the assign- 
ment. Sanborn & Warner v. Norton & Deitz, 308. 

3. The fifth section of the act of March 24, 1879, regulating assignments, which 
requires that creditors shall make known their consent in writing, does not make 
consent of any other character invalil. If a creditor actually consents, though 
not in writing, the assignee may proceed as if such creditor were ranked among 


those ace2pting. If hisclaim be puid, it is conclusive evidence of acceptance. Id. i; 
° 4. See opinion for facts held sufficient evidence of acceptance of an assignment 


by acreditor. Id. 


ATTACHMENT. See Jupement, 2. Junrisprctron, 12, 13. 
1. An affidavit for attachment which omits to state that the defendant is 
» justly indebted to the plaintiff, or which states that the debt is due at one time 

and the petition states a different time, is fatally defective. A variance between 
the petition and the affidavit may be reached by plea in abatement, as well as by 
motion to quash. Evans d& Martin v. Tucker, 249. 

2. Gregg v. York, Dallam Dig.; Espy v. Heidenheimer, 58 Texa®, and cther 
cases, cited and followed; and Roberts v. Burke, 6 Ala., 348, approved. Jd. 

®. The individual stockholder in an incorporated company may be a surety on 
an attachment bond for the company; were it otherwise the objection could not 
be made avaiiable on a motion to quash. Bank v. Cupp d: Co., 268. 


4. The sheriff's return on a writ of attachment, which recited that the writ Z 
was levied on land designated by the return which was “ pointed out as the prop- ‘ 
erty of J. M. Cupp & Co. (the defendants in attachment) by Frank Ball,” is suffi- : 
cient, whether Ball was a party to the proceeding in attachment or not. The return ‘ 
was equivalent to a statement that the officer levied on the land as the property : 


of the defendant. Td. - 
5. Meuley v. Zeigler, 23 Tex., 88, discussed and distinguished. Jd. ; 
6. A writ of attachment levied, and return indorsed February 12, 1882, but not . 
really filed in the proper clerk's office until January 2, 1883, after a term of the 
court had passed, was not on account of the delay vitiated as to the attaching 
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ATTACHMENT — continued. 








creditor. The lien acquired by the levy was not lost, there being no intervening 
rights. Id. 

7. Hopkins v. Nichols, 22 Tex., 206, and other cases which hold that an affidavit 
for attachment which embraces more thar one distinct statutory ground, set out 
in the alternative, is not sufficient to authorize the issuance of the writ, followed. 
Any ambiguity in the oath for attachment as to which distinct ground for this 
summary process is relied on, will be fatal. Distinguished from Blum v. Davis, 
56 Tex., 427, where an oath in the alternative, embracing different phases of the 
one distinct, statutory ground for the writ, was permitted. Dunnenbaym & Fried- 
lander vy. Schram d Co., 281. 

8. This case distinguished also from Klenk v. Schwalm, 19 Wis., 124, and Par- 
sons v. Stockbridge, 42 Ind., 121. Id. 

9. Under the statute which makes the fact that a debtor has disposed in whole 
or in part of his property with intent to defraud, ete., one ground for attachment, 
and which makes the fact that “he is about to dispose of his property with intent 
to defraud,"’ etc., another and different ground, an affidavit which states them con- 
junctively as co-existing facts, is bad, for the affidavit must on its face, as to one or 
the other ground, be untrue. 7d. 

10. Though an affidavit for attachment may be bad for uncertainty, yet if 
there be another affidavit verifying the allegations in the petition for the writ, 
and the allegation as to the cause for attachment. be distinct, specific and sufficient 
as to the existence of a statutory ground, it will support the writ. Id. 

11. The statute (sec. 3, p. 718, R. 8.), which provides that all civil laws shall 
be liberally construed, does not obviate the necessity of complying with material 
requirements of law, in substance, in making oath for the summary process of at- 
tachment. Id. 

12. When plaintiff prayed for a writ of attachment for one amount, but stated 
in his petition the amount of his demand at a different sum, and in his affidavit for 
attachment stated the amount of his demand at still another sum, the writ of at- 
tachment was properly quashed. Joiner v. Perkins, 300. 

13. Land conveyed without consideration and with no intention to vest the 
title in the apparent purchaser, but that it may be held by him in trust to be sold 
for the vendor, is subject to attachment for the debts of the vendor contracted 
afterwards. McCamant v. Batsell, 363. 

14. Goods attached en the ground that the defendant had disposed of his prop- 
erty with intent to defraud his creditors; had been sold by him before attachment 
to a third party with no‘understanding as to when the consideration should be paid; 
they were received by the agent of the purchaser, who paid in part for them and 
shipped a portion of them to his principal; the ageni afterward agreed to permit 
a third party to retain as trustee the remaining portion of the goods until the 
purchaser paid for them as ‘‘ per agreement.’’ There was no effort before the at- 
tachment to rescind the sale by tendering back the consideration paid. The ques- 
tion being whether there had been, as to attaching creditors, a sale, held, 

(1) There being no understanding as to when the coasideration was to be paid, 
the presumption of law is that it was an unconditional sale, taking effect immedi- 
ately, and dependent for its completion on nothing to be afterwards done, 

(2) A sale of personal property is completed by a payment of the purchase 
money, or when the purchaser takes the thing sold into possession. 

(3) The effect of the detention of the goods not shipped by a trustee was to make 
the transaction, to that extent, a pledge of the goods detained to secure the debt 
created by their sale. The sale of the goods remained as complete as if the unpaid 
purchase money had been secured by a pledge of other property. 

(4) Had the transaction been a conditional sale, the condition, under the cir- 
cumstances, was waived by a failure in time to elect whether he would confirm the 
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ATTACHMENT — continued. 
sale and sue for the balance due, or rescind it, by tendering back the amount paid, 
and reclaim the goods, while the situation of the parties remained such as to per- 
mit this. 

(5) The sale being of the entire stock of merchandise owned by the defendant, 
who ceased thereafter to transact a mercantile business, no damages could be re- 
covered on account of injury to his reputation as a merchant by the levy of the 
attachment. Hunt v. Kellum d Rotan, 535. 


ATTACHMENT LIEN. See Jurisprcrron, 12. 


ATTORNEY. See Pieaprna, 10, 11. 
1, See opinion for a charge of court in regard to the liability of an attorney, held 
erroneous, when considered with reference to the testimony of the attorney, and, 
perhaps, as calculated to mislead the jury. Underwood vy. Coolgrove, 164. 


ATTORNEY'S FEES. See Costs, 1. 

AUDITOR. See Practics 1x District Court, 5. 
AUTHENTICATION. See AcKNOWLEDGMENT. CERTIFIED Copy. 
BANKRUPT. See Insuncrion, 8, 9, 10. 


BILL OF EXCEPTIONS. See Practice tx Supreme Count, 5. 

1. Though exceptions to the action of the court can be as well saved in the state- 
ment of facts as in a bill of exceptions, yet when a party resorts to this method of 
making a record of his objections to the ruling of the court below, he must follow 
the rules prescribed for bills of exceptions, and not for those governing statements 
of facts. Howard v. Houston, 76. 

2. A bill of exceptions which was rejected by the presiding judge when pre- 
sented by counsel, with his refusal to sign indorsed, and returned to counsel hay- 
ing the preparation of bills of exception in charge, will constitute for some purposes 
a part of the record, if filed promptly during the term by the counsel to whom it 
was returned by the judge. Lanier v. Perryman, 104. 

3. The proper practice, when the duty is imposed on the judge to prepare a bill 
of exceptions, is to set forth in it the substance of the bill tendered by counsel; the 
fact of its tender to him, and his presentation thereof to the adverse party or coun- 
sel, if it was presented, with their objections, if any; also the fact that he pointed 
out the corrections he required to counsel tendering the bill; that he had indorsed 
his refusal to sign on the rejected bill, with all other facts necessary to a full under- 
standing of the facts. “It should state fully the grounds of objection taken to the 
admission or rejection of evidence, and if the objection was general, and for no 
cause stated, the bill should so specify. Jd. 


BILL OF SALE. See Sats, 2, 3. 


BOARD OF LAND COMMISSIONERS. See Cotnatrerat Procegprines, 1, 2 
PRE-EMPTION, 2. 


BOND. See Guarnpian anp Warp, 1. 
BOUNDARY. See Limrratrion, 8. Survey. 
BURDEN OF PROOF. See Damages, 6. Evipence, 9, 18. 


CASES DISAPPROVED. 
1. Mason v. Peck, 7 J. J. Marshall, disapproved. Ferris y. Streeper, 312. 


CASES DISCUSSED. 
1. Whetstone v. Coffee, 48 Tex., 269, discussed. Simonton v. Mayblum, 7. 
2. The cases of Peyton ». Barton, 53 Tex., 298, and Jones v. Menard, 1 Tex., 
771, discussed. Parker y. Bains, 15. 
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CASES DISCUSSED — continued. 
3. The cases of Hays v. Barrera, 26 Tex., 81; Ballard o. Perry, 28 Tex., 347, and 
Charle o. Saffold, 13 Tex., 94, commented on in this connection. Id. 
4. The case of Hunnicutt o. Peyton, 102 U. 8. Sup. Ct., pp. 368 and 369, and 
that of Peyton ©. Barton, above referred to, remarked on. Id. 


CASES DISTINGUISHED. See AtracuMeEnt, 7,8. Damaaes, 20. HomesTRAD, 
14. Ingunction, 1. Neoiicencr, 8. Patent, 2,3. Srarure or Fraups, 
3. Trespass To Try Tite, 4. VeEnpor’s Lien, 11. VeEnug, 3. 
1. Distinguished from So Relle o. W. U. Tel. Co., 55 Tex., 309. GC. &S. 
F. R’y Co. v. Levy, 542. 


CASES FOLLOWED. See AcKNowLEDGMENT, 1, 3. ATTACHMENT, 2, 7. Con- 
rract, 5. Evinence, 6, 7, 20. Executton, 1, 2. Garnisument, 5,9. Im- 
PROVEMENTS IN Goop Farrn, 2, 3. Ingzunction, 5, 6. JupGmeEnt, 5, 7, 16, 
17. Jurispictron, 4, 7, 8 MAsTER AND ServANT, 2. NEGLIGENCE, 2. Par- 
Tres, 2. Practice 1x District Court, 10, 23. Practice In SuprREeME 
Court, 3. Statutes Construep, 5,7. STATEMENT OF Facts,1l. Taxation, 
2. Trespass to Try Trrie, 4. Trusts anp Trustees, 2. VENDOR’s LIEN, 
4,5,7. Whiiuz8, 1. 

1, The cases of March ec. Weir, 21 Tex., 110; Smith oe. Power, 23 Tex., 33; Lam- 
bert r. Weir, 27 Tex., 364, and Whitehead o. Foley, 28 Tex., 1, reaffirmed. 
Parker v. Bains, . 

2. The case of Donaldson v. Dodd, 12 Tex., 381, which decided that the act of 
consultation took effect 13th of November, 1835, reaffirmed. Id. 

3. The decision in this case on former appeal (46 Tex., 496) approved and fol- 
lowed. Willis v. Ferguson, 172. 


CASES OVERRULED. See Damaees, 31. 


CATTLE. See Sap, 1-4. 
1. Contract November 29th, whereby M. sold D. certain marks and brands of 
cattle, containing ten thousand head, *‘ more or less,’’ to be delivered August Ist, 
thereafter, at a designated place, at $9.50 per head for the cattle actually delivered; 
those not delivered to remain the property of M., the seller. Only five thousand 
and sixty-one head were delivered. Action fer balance due upon the cattle deliv- 
ered. No fraud was alleged. Held, 

(1) That the contract was for the sale of the marks and brands without refer- 
ence to the estimated number. ,; 

(2) That the only question was whether the vendors had used due diligence in 
the collection and delivery of the cattle in the designated marks and brands. 

(3) That in the absence of any stipulated degree of care and diligence, the law 
imposes upon the vendors reasonable care; th it is, such skill, energy And diligence 
in delivering the cattle, so to be delivered, as a good business man would use to 
collect said stock of cattle within the time and at the place stipulated. Day v. 
Cross, 599. 

2. Tue tender of cattle of the stipulated stocks (marks and brands), and the re- 
fusal to receive them by the purchaser, would have the effect of taking those so 
tendered out of the contract, so far as the right to recover for their non-delivery. 
Id, 

3. In a contract for delivery of cattle, the purchase money not being paid, the 
measure of damages is the difference between the contract price and the market 
price at the time and place of delivery, with interest thereon to time of trial. Id. 

4. A suit on a contract in writing for the purchase money on such stock of cattle, 
the contract reserving alien, the contract being recognized in the pleadings of both 
parties, held, 

(1) Not necessary that the lien be passed upon by the jury. 
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CATTLE — continued. 
(2) That upon a finding of amount due on the contract, the court may decree 
foreclosure upon the property. Jd. 
5. Admissions of one of the vendors, made before or after the execution of the 
contract, were irrelevant, such &dmissions only tending to show the number of the 
cattle in the stocks sold. Jd. 


CERTAINTY. See Damagcss, 11. Pieaprne, 3, 15, 16. 
CERTIFICATE. See Evipence, 135. Prieapina, 14. PrRE-EmprTrion, 2. 
CERTIFICATE OF ACKNOWLEDGMENT. See AcKNoWLEDGMENT. 


CERTIFIED COPY. See Evipence, 6,19. Lanp Cerriricars, 2. 

1. A certified copy of a land certificate, made by the commissioner of the gen- 
eral land office, the original being on file in his office, as a link in the chain of 
title to a survey of land which has been properly returned to that office, is admis- 
sible in evidence, and subject only to such objections as could be made to the orig- 
inal. Short ». Wade, 25 Tex., 510, not overruled, but controlled by a change in 
the statute law. R. S., 2253, 2259, 3808. Holmes v. Anderson, 481. 

2. A transfer of a land certificate, upon which was based the delivery of a 
patent to the land by the commissioner of the general land office, when found in 
the land office is an archive, and a certified copy thereof from that office is admis- 
sible in evidence. Burkett d) Murphy v. Scarborough, 495. 


CHARGE OF COURT. See Arrorney, 1. Conrract, 3. Forcrery, 1. Home. 
STEAD. 1. Neauicence, 7. Practice 1x Districr Court, 7, 20. Rarmwar 
Company, 15. 


CHATTELS. See Morreacer, 9. 
CHURCH SUBSCRIPTION. See Contract, 5. 


CITATION. See GarnisHMENT, 3, 4, 6. Practice 1x Districr Court, 26. 
Wi11s, 4. 

1. One original citation, proper in form, commanding that two who were de- 
fendants be summoned to appear and answer the petition, was issued. Two 
copies were made out, and one of the copies, with a certified copy of the petition, 
was served upon each defendant. Held, though the usual practice is to issue 
citation to each of several defendants to answer the petition exhibited against 
him and his co-defendants, the service was sufficient. Carson v. Dalton, 500. 


CLAIM AGAINST ESTATE. 

1. A conveyance by the widow and heirs of the deceased husband transferred 
“ all the right, title and interest we have in and to the estate of Clinton A. Rice 
(the deceased), the same being real or personal property; we do hereby transfer 
all interést, claims and demands to which we are now entitled in any way or 
manner, as heirs at law of said Rice, deceased. This transfer is intended to fully 
transfer and invest said Erwin with all and singular any and all interest we may 
have, or may hereafter have, in said estate of C. A. Rice.’’ Held, that the transfer 
invested the purchaser not only with all her rights as surviving wife in her hus- 
band’s estate, but with the ownership of a claim for waste and conversion of per- 
sonal property, presented by the wife, allowed by the administrator, and approved 
by a court of competent jurisdiction. Moore v. Moore, 54. 

2. Such a claim, thus approved by a court of competent jurisdiction, cannot be 
inquired into or attacked in a collateral proceeding. Id. 

3. The owner of such an approved claim is entitled to satisfaction thereof from 
the husband's interest in the community estate, fraudulently conveyed by the hus- 
band pending a suit for divorce by his wife, and in the hands of a purchaser with 
notice. The community interest of the wife would, under such circumstances, 

belong to the purchaser under the transfer thereof by her. Jd. 
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CLOSING THE LAND OFFICE. See Cases Fotiowen, 1. 


COLLATERAL PROCEEDING. See Cruarm acarnst Estate, 2. Corporation, 
8,4. Execution, 3. Jupe@ment, 1, 5, 16, 17. 

1. Following previous decisions, the doctrine announced, that the action of a 
legally constituted board of land commissioners in 1838, deciding who were the 
heirs of a deceased party, who had been entitled under the law to land, and issu- 
ing to them a headright certificate, is conclusive of their right to it, on a collateral 
inquiry, whether the decision of the board was right or not. The security of 
property and the repose of society demand the consistent maintenance of the 
principle. Burkett d& Murphy v. Scarborough, 496. 

2. The issuance of a patent, based on such certificate, to those designated therein 
as heirs of the party entitled, must in like manner be held conclusive of the ques- 
tion of their heirship. Jd. 

3. Such a patent, when issued, inured to the benefit of him to whom the orig- 
inal certificate and the land on which it was located were conveyed by the 
ancestor. Jd, 


COLOR OF TITLE. See Limrration, 7. Patent, 3, 


COMMISSIONER OF GENERAL LAND OFFICE. See Crertririzp Copy, 1. 
EVIDENCE, 17. 


COMMON CARRIER. See Rarmway Company. 


COMMUNITY PROPERTY. See Cratm acarnst Esrate, 3. Homesreap, 7, 8, 9. 
Innocent Purcuaser, 1. Separate Property. 

1. Land was purchased in 1853, by one whose wife died soon after the pur- 
chase; in 1854 he married again. Held, 

(1) That the payment of a portion of the purchase money soon after the second 
marriage would raise no presumption that the money used was the community 
fund of the husband and of his second wife. 

(2) The payment of the rem:.inder of the purchase money from the rents of the 
property created no community interest in the wife of the second marriage, it not 
appearing that the rents accrued after the second marriage. Medlenka vy. Down- 
ing, 32. 

2. The community property in its descent to the heirs is chargeable with the 
payment of community debts. A purchaser thereof from the survivor of the 
parents is protected when it is sold to reimburse him or her for separate means 
used in discharging a community debt; following Burleson ». Burleson, 28 Tex., 
383; Johnson v. Harrison, 48 Tex., 257, and other cases. Wilson v. Helms, 680. 

3. Though the heirs inherit from a deceased parent an undivided interest in all 
community property, yet the purchaser of an entire tract of land from the surviv- 
ing parent may be protected against the claim of the heir, though the sale be 
irregular, if, in the partition of the entire estate, other property of equal value can 
be set aside to such heir. Id. 

4. The title of a purchaser of community property from the father, acquired by 
sale after the death of the mother, cannot be questioned by an heir for whose debt 
the community estate was liable through the father as surety of such heir, and 
which debt the purchase money received was applied to liquidate. Id. 


COMPTROLLER. See Evipener, 13. 
CONDITIONAL SALE. See Contract, 7. 


CONSTITUTIONAL LAW. See DisquaLiFicaTion oF Jup@Er, 1. Homestreap, 
4,5. Junxtspretron, 3, 4, 6, 11, 12, 138. Lanp Crertiricate, 1. Mrcuantc's 
Lizn, 1. Rigutr or Way, 1. 























INDEX. 


700 




















































a 


BREE ROO AS 


CONSTRUCTION OF STATUTES. See Arracument, 11. Homesreap, 16, 
SratuTes CONSTRUED. 
1. In construing an act of the legislature, whenever it is found that the act 
makes a general provision, apparently for all cases, and at the same time contains 
a special provision for a particular class of cases, the special provision must govern 
as to the particular class. Perez v. Perez, 522. 


CONTESTED ELECTION. See JURISDICTION, 3, 4, 5. 


CONTINUANCE. See Practice in Disrricr Court, 6, 17, 19. 
1. The action of the district court in refusing a continuance will not be revised 
unless a bill of exceptions to the ruling has been reserved; following Morris p, 
Files, 40 Tex., 374, and other cases cited. TJ. & P. R’y Co. v. McAlister, 349. 


CONTRACT. See Mecmantc’s Lien, 1. Mrnorrry, 1, 2, 3, 4. Rariway Com- 
Pany, 1, 2, 3, 4. Sane, 1, 2, 3, 4. Srarure or Fravups. Taxation, 14, 
VENDOR AND VENDEE, 1. 

1. Though a stated account will ordinarily be held conclusive between the 
parties, yet when their condition has not been so altered by the settlement made, 
or attempted, as to render it inequitable, the account may be reopened and cor- 
rected. on account of mistake, omission, accident, fraud or undue advantage. H., 
E. & W.T. Ry Co. v. Snelling, 116. 

2. When in tine performance of a contract for work its stipulations are deviated 
from by mutual agreement of the contracting parties, the contract prices govern, 
if applicable; but if the deviation relates to extra work not provided for in the 
contract, the party performing the work may recover on a quantum meruit. Id. 

3. A written instrument signed by the maker authorized another in terms to 
**kill all the cattle of certain ages in designated brands,"’ for which he was ‘to 
pay for same $3 per head, collecting them at hisown expense.’ It also authorized 
him to take the beeves in certain other brands at a price mentioned per head, 
Held, 

(1) That a charge which instructed the jury that the instrument was not to be 
regarded as a bill of sale of the brands therein mentioned, but merely as a power 
given to kill out of certain stocks certain classes of cattle, was correct only as to 
those stocks out of which the party was to take only the beeves. 

(2) The meaning cf the instrument being doubtful from an inspection of the ; 
language used, it should have been left to the jury to determine whether or nota { 
sale was intended. Grimes v. Watkins, 133. : 

4. A subscription made by the inhabitants of a county to assist in the erection of 
buildings for a high school, on a proposition made by the district conference of 
the Methodist church, to establish such a school on a designated sum being con- 
tributed by such inhabitants, creates an obligation to pay, binding on each sub- 
seriber to the extent of his subscription, when the subscription ts accepted. The 
obligation was then binding on each party — on one to pay, on the other to build, 
Williams yv. Rogan, 438. 

5. Until the acceptance by the church of the subscription, or the beginning 
of work on the building, the subscriber may withdraw his promise to pay the 
amount subscribed by him, but be cannot afterwards. Hopkins 7. Upshur, 20 Tex., 
93; Doyle rv. Glasscock, 24 Tex., 200, and Rose v. R. R. Co., 31 Tex., 58, approved, 
Id. 

6. He who fails to pay his subscription under such circumstances cannot avoid 
his obligation by showing the laches of the church to erect the building, if by 
his failure to meet his obligation he contributed to that delay. Id. 

7. The plaintiff, who had been the owner of personal property, received from 
defendant certain notes which were designated in a contemporaneous agreement 
as having been executed for the rent thereof. The agreement specified that the 
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CONTRACT — continued. 


property was leased to defendant, and that plaintiff might, on the non-payment 
of any note at maturity, enter and take possession of the property, with or with- 
out notice; but it also stipulated that if all the notes were paid at maturity the 
plaintiff was to give the defendant a bill of sale to the property with unincum- 
bered title. Docfault was made in payment, and the property was sequestered by 
the plaintiff. Held, 

(1) That it was immaterial whether the contemporaneous agreement and the 
notes should be construed asa conditional sale, a lease, or a mortgage. There was 
nothing in the relief sought by plaintiff that could prejudice the rights of the de- 
fendant; and a decree declaring the existence of a lien on the property, and order- 
ing a sale to satisfy it, afforded no ground for reversal. Abacock v. St. Louis 
Type Foundry, 514. 

8. A contract made on Sunday to secure decent burial for the dead and to pro- 
cure the presence of parents of the deceased is, in contemplation of law, a contract 
to do a work of necessity and charity, and therefore valid; fullowing Doyle o. 
Lynn, 118 Mass., 197. G., C. @ S. F. R’y Co. v. Levy, 542. 


CONTRIBUTION. See Partrnersuip, 1. 

CONTRIBUTORY NEGLIGENCE. See Neeuicence, 3, 5, 8, 9. 
CONVERSION. See Lrurratron, 4. 

COPIES. See Certiriep Cory. Evipence, 4, 6. 


CORPORATION. See Damages, 10. Parties, 2. Ramway Company,10. Serv- 


IcE OF Process, 1. Taxation, 5-9. 

1. The rule which restricts the legal existence of a corporation to the limits of 
the state which created it does not prevent it from transacting such business beyond 
the state in which it had its origin as is usually performed by mere agents of the 
corporation. Franco-Texan Land Co. v. Laigle, 339. 

2. The authority granted to ‘‘The Franco-Texan Land Company,” a corpora- 
tion chartered by Texas to transact business in the city of New York, and Paris, 
France, referred only to such acts as might be done by directors and other agents, 
and did not authorize the performance of strictly corporate acts, which could be 
performed by the stockholders alone, or authorize the holding of a stockholders’ 
meeting outside the limits of Texas. Dzrectors elected at such meetings beyond 
Texas are not de jure officers of the corporation. Id. 

3. A de facto authority in an officer of a corporation to do an act as such cannot 
arise where his election was void, and not merely irregular; and where there has 
been no assertion of the right to discharge the duties of the office, except in the 
instance where the authority is questioned, and where there has been no acquies- 
cence in his official acts. Id. 

4. A void election of one claiming under it to exercise official functions for a cor- 
poration may be attacked collaterally. Jd. 

5. If an act of a corporation be absolutely void, participation in such act by a 
stockholder would not give it vitality even as to him, and he would not be estopped 
to deny its legality. Id. 

6. A stockholder in a land company, who, under its charter and by-laws, is en- 
titled to exchange his stock for a specific amount of land, is not limited in his 
remedy to the method of exchange prescribed by the by-laws, if they are so framed 
as to leave him at the mercy of the president and directors, and empower them to 
destroy his right or ruinously delay its recognition. He may, in such case, estab- 
lish his right by suit to the stock, and enforce its exchange. Id. 


COSTS. See Suerirr, 1. 


1. The court has no authority to tax the attorney's fees of one defendant 
against another defendant. Cox v. Cock, 522. 
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COUNTY COURT. See Jurisprctron, 11. 
CUMULATIVE REMEDY. See Evipence, 15. 


DAMAGES. See Arracument, 14. LanpLorp AND Tenant, 1. MastTer axp 


Servant, 1,2. Neeuigence. Rarmway Company, 4, 11. Venus, 2. 

1. The master is not liable in damages for an injury to his employee which 
results from the use of defective machinery, if the empioyee has full notice of the 
defect and of danger which will attend continuing the employment. The simple 
protest by the employee against the use of the machinery, when directed to use 
it, will not vary the rule, if, when having knowledge of the risk, he obeys the 
order. G., H. & S. A. R'y Co. v. Drew, 10. 

2. One who voluntarily consents to the occupation of his land by a railway 
road-bed for seventeen years, with no other compensation therefor than such ag 
would result to him in common with others from the construction of the road, can- 
not recover damages for the use of his land. 7. & N. O. R’y Co. v. Sutor, 29. 

5. The failure of the road to keep open the necessary ditches and water-ways 
across the land would not operate a forfeiture of its right of way thus voluntarily 
relinquished. The remedy is by an action for damages for the loss sustained in 
consequence of such insufficient ditches and water-ways. Id. 

4. If a railway company so constructs its road-bed and ditches as to divert sur- 
face water from its usual and ordinary course, and shall cause, by its embankments 
or ditches, such water to be conveyed to a particular place and thereby overflow 
Jand which, before the construction of the road-bed, did not overflow, the com- 
pany will be liable to the land owner for such injury. Nor does the fact that the 
owner, across whose land the road-bed was constructed without her consent, while 
the work was progressing, failed to notify the company that she would claim dam- 
ages, restrict her remedy to a recovery of the value of the land appropriated as a 
right of way. G., C. @& S. F. R’y Co. v. Donahoo, 139. 

5. If a railway company, having under the statute the exclusive right to insti- 
tute proceedings to condemn land for its roadway, fails to avail itself of this right, 
and without the consent of the owner enters upon his land, the owner is entitled 
to resort to any court having jurisdiction, by reason of the amount of damage 
claimed, for redress of the wrong; following Sherman v. The Milwaukee, L. S. & 
W. R. R. Co., 40 Wis., 652, and other cases cited. J. & G. N. k'y Co. v. Beni- 
tos, 326. 

6. In such case the burden of showing the interest which the plaintiff has in 
the land rests on him, for on its ascertainment depends the amount of damages to 
which he is entitled. The plaintiff is entitled to recover the value of his interest 
in the land taken for road-bed and right of way, the defendant having failed to 
pursue the statutory method of condemnation. Gilman v. The Sheboygan & 
Fond du Lac R. R. Co., 40 Wis., 660, cited and approved. Id. 

7. While a railway company may under the statute occupy public domain for 
its roadway, without being required to make compensation, it cannot avo.d liabil- 
ity to one in possession of land appropriated by it without legal condemnation. by 
showing that the land owned by him at the date of a tax sale had been purchased 
by the state, the period of redemption under the statute not having exp red. Id. 

8. In a suit against a railway company for injury resulting from going 
through an inclosed field with its roadway, and exposing to destruction growing 
crops, evidence of what the value of the crops would have been if they had ma- 
tured was of ‘too speculative a character to form a proper basis for damages. Id. 

9. See opinion for verdict for damages (there being no claim for other than 
actual damages) so excessive as to require a reversal. Id. 

10. A corporation is liable in damages to its employee who is injured by 
the use of defective machinery which he is required to use, and this whether it 
was negligent in providing unsafe machinery, or negligent in failing to keep 
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DAMAGES — continued. 
machinery originally safe in safe condition. One charged with keeping machin- 
ery in safe condition is not a fellow-servant with him who operates it, in the sense 
which would relieve a corporation from liability, when the latter is injured by the 
negligent performance of his duties by the former. H. & T. C. R’y Co. v. Mar- 
celles, 534. 

11. See statement of case for allegations in a petition to recover damages for per- 
sonal injuries wrongfully inflicted, held sufficiently eertain. Shook v. Peters, 29+: 

12. A former malicious prosecution by the plaintiff of the defendant will not 
afford matter of defense to an action by plaintiff to recover damages claimed for 
persona! injuries inflicted by an assault, nor can injury to defendant resulting from 
such action be pleaded in recenvention against the suit for damages. Id. 

13. All facts proper to be considered in mitigation of damages, in an action to 
recover damages, are admissible under a general denial. Jd. 

14, A verdict of not guilty in a criminal prosecution for an assault is not admissible 
in defense to an action for damages caused by the assault. But a conviction and 
payment of fine might be shown in mitigation of exemplary damages, if pleaded. 
Id. 

15. In a suit for damages for personal injuries inflicted by an assault, the par- 
ties were unknown to each other until the time when the assault was committed; 
there being direct evidence of the assault and battery by the defendant, evidence 
of the former character of plaintiff for turbulence was properly excluded. Zd. 

16. In such a suit a charge ‘that if the striking was done wantonly and with- 
out justification,”’ etc., the jury might find exemplary damages, is not subject to 
the objection that it conveys the idea that the words *‘ wantonly " and “ without 


justification *’ are in contemplation of law synonymous. Such a charge conveys ' 


in apt words the idea that the act must not only have been wanton, but also with- 
out justification, to authorize a verdict for exemplary damages. Jd. 

17. When actual and exemplary damages are claimed, though the jury should 
be charged to distinguish between them in their verdict, a failure to so charge 
will not be ground for reversal if there be no request to so charge. Id. 

18. See opinion for circumstances under which a new trial will not be granted 
for newly discovered evidence. Id. 

19. See statement of case for facts on whieh the court refused to reverse on ac- 
count of excessive damages. Id. 

20. The statute permits an action for damages, on account of injuries causing 
death of a person, to be brought for the use of the surviving husband, wife, chil- 
dren and patents of the deceased, and provides that the amount of damages re- 
covered shall be apportioned to those entitled in such manner as the jury may 
direct. R. S., 2903-2909. Held, 

(1) Such an action, brought for the benefit of the wife, when the petition shows 
that the mother survives, cannot be maintained, if the exception based on account 
of the absence of necessary parties be made in time, when the mother’s interest 
in the damages has not been adjusted; nor is it anf¥ answer to the exception to 
say that the mother’s claim is barred by limitation. 

(2) If in any manner the mother of the deceased had settled her claim for dam- 
ages, that should have been shown and the judgment could then stand. 

(3) Railway Co. ©. Moore, 49 Tex., 46, and Railway Co. ». Le Gierse, 51 Tex., 
198, followed, and this case distinguished from March v. Walker, 48 Tex., 373. 
D. & W. R’y Co. v. Spiker, 435. 

21. The tendency of decisions by courts in states where technical forms of action 
have been discarded, is to apply the same rule for the measure of damages in 
cases based upon contract, which are attended with circumstances of aggravation, 
that is applied in actions founded in tort solely. G., C. dS. F. R'y Co. v. Levy, 
542. 
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DAMAGES — continued. 

22. A railway company which owned and operated for hire a telegraph line 
received a message on Sunday to be transmitted to one living at a place where it 
maintained a telegraph office on its line. The message announced the death of 
the sender's wife and child, and was directed to his father, requesting his presence, 
Held, that the sender was entitled to recover against the company, over and above 
such sum as he paid for the transmission of the message, if there was wilful or 
gross negligence in failing to deliver the message, such an amount of exemplary 
damages as.a jury might award under proper instructions. When nominal dam- 
age is shown in such a case, it is for the jury to measure the exemplary damage, 
whose verdict, if excessive, would be set aside. Id. 

23. This case distinguished from So Relle v. W. U. Tel. Co., 55 Tex., 309, 
There the action was by him who received the message, and who showed no nom- 
inal or special damage; here the plaintiff was the sender, with whom the contract 
for its delivery existed, and whose right to recover nominal damage was shown. Id, 

24. A telegraph company which is guilty of gross negligence or total failure in 
delivering a message of a strictly private nature, announcing the death of a rela- 
tive of the sender, and desiring aid and the like, cannot escape with mere nominal 
damages on account of the want of strict commercial value in the message. Id. 

25. Though evidence improperly admitted, which was calculated to arouse the 
feelings of the jury against the party opposing him who offered it, may after- 
wards be withdrawn and tue jury told not to regard it, its impression is not easily 
effaced or its influence calculated, and it is ground for reversal. Jd. 

26. The practice of admitting improper testimony with the promise or expecta- 
tion of afterwards directing the jury not to consider it, or of controlling its effect 
by a charge, is one not to be encouraged. Impressions once made are not easily 
effaced; and when such testimony results in rousing the sympathies or prejudice, 
it is apt to influence the finding, notwithstanding a charge to disregard it. Id. 

27. A father sued a railway company, which owned and operated a telegraph 
line, for negligence in failing to transmit a message sent to him by his son, in- 
forming him of the sudden death of the son’s wife and child. Damage was 
claimed on account of mental anguish caused by his consequent inability to attend 
the funeral and minister to his son’s comfort and necessities. Held, 

(1) The contract between the son and the company cannot be made the basis of ; 
a recovery by the father. ; 

(2) The action could only be sustained, under the facts, by showing that the 





plaintiff was injured in his person, property or reputation by the negligence of the i 
company. G., C. @ S. F. R'y Co. v. Levy, 563. : 

28. One who is not deprived of any absolute right for which damages could be 
given cannot maintain an action for an injury to his feelings alone, which results { 
solely from a breach of a contract to which be was not privy, made with and for the : 


benefit of another, or which results from a tort committed against another, result- 
ing in injury to such other person, except when the right of action is expressly 
given by statute. Id. 

29. Even in cases of seduction no action can be maintained by the parent, 
guardian or master on the ground of injury to the feelings, or mental distress, but 
the loss of services is made the basis of the suit, and if there is no such loss there 
can be no recovery, however great the mental suffering resulting from the wrong. 
Id. 

30. The cases in which damages have been allowed for mental suffering resulting 
from injury to the person are those in which the mental distress is the incident to 
the bodily injury suffered by the distressed person, or those where there is injury 
to the reputation or property, in which pecuniary damage is shown, or where the 
act is such that the law presumes some damage, however slight, from the act com- 


plained of. Id. 
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DAMAGES — continued. 
31. Unless some actual damage can be shown by a plaintiff resulting from the 
wrongful act or omission of another, he is not entitled to exemplary damages. Id. 
82. So Relle v. W. U. Tel. Co., 55 Tex., 310, overruled so far as it holds that an 
action for mntal suffering alone can be maintained. Jd. 


DEBTOR AND CREDITOR. See Fraup, 1, 2, 4. Jupeament, 9, 10. Sans, 4 
SEPARATE Properry, 2. 


DECLARATIONS. See Evipence, 5. Pre-EMPTION, 4. 
DECREE. S:e Jupement. Practice 1x District Court, 22. 
DEDICATION. See Rieutr or Way, 1, 2. 


DEED. See ACKNOWLEDGMENT, 1, 4, 5. Evirpence, 2, 6, 7, 9,12, 18. Exrocu- 
Tron, 1. Foreery, 1. Iynocent Purcnaser, 1. Jupement, 9. Limrra- 
Ton. Morvreace, |,4,5. Srarures ConstruEp, 1. VENDOR AND VENDEE, 1. 

1. Though a deed may recite that unpaid purchase money is secured by a note 
of the purchaser, yet if upon its face it purports to convey title, and there be no 
express res: rvation of a lien for the payment of the note, the contract of purchase 
is executed, and title passes to the purchaser. Riggs v. Hanrick, 570. 

2. If the purchaser dies more than four years after the maturity of such note, 
no action of the pr:bate court approving the note as a valid claim against his 
estate can avail to defeat the plea of limitation afterwards set up by a vendee 
of the purchaser against the holder, who seeks the enforcement of a vendor's 
lien. Jd. , 

3. Wien a petition, seeking the enforcement of a vendor's lien, presents such 
a state of facts as is above stated, exceptions thereto should be sustained. Jd, 


DEED OF TRUST. See Fravup, 8. 

DELIVERY. See Lanp CertTIFIcaTE, 2. 

DEPOS'!TIONS. See Practice rn District Court, 28. 

DEPUTY SHERIFF. See Evipence, 9. 

DESCENT AND DISTRIBUTION. See Community Property, 3, 4. 


DESCRIPTION. See PLeaprne, 16. 

1. In a suit for specific performance of a contract in writing to convey “‘a piece 
of lanl suppored to be forty acres,’’ the defendant denied the agreement. Held, 
that this imposed on the plaintiff the necessity of proving a valid agreement, al- 
thouvh the statute of frauds was not directly invoked as a defense, and such a 
contract was void for uncertainty, there being neither allegation or proof of fraud 
or mistake in its execution. Jones v. Carver, 293. 

2. Parol evidence is inadmissible to aid a description of land so uncertain and 
defee ive. ./d. 

3. Specific performance of an agreement for the conveyance of land resting in 
paro! will not be enforced, unless the whole or the greater .part of the purchase 
money bas been paid, and equitable reasons, in addition, can be shown. Evidence 
that the greater part of the purchase money was paid by one who afterwards cut 
all the timber from the land, paid taxes, and claimed to have purchased it, will 
not of itself authorize a decree for a specific performance of a parol agreement to 
convey itto him. 7d. 

4, Nor will specific performance be decreed, of any agreement, unless the par- 
ties have described the land to be conveyed in their agreement, or unless it fur- 
nishes the means by which it can be identified with reasonable certainty; following 
Story’s Equity, 767, and many cases tu the like effect. Jd. 


DESTROYED JUDGMENT. See Evipence, 15, 16. 
Vou. LIX —45 






























706 


INDEX. 





DILIGENCE. See Limrratron, 4. 


DISQUALIFICATION OF JUDGE. 
1. When a county judge is disqualified, by reason of his interest in the probate 
of a will, from sitting as a judge, the district court will exercise jurisdiction (con- 
struing art. V. sec. 16, of the constitution). Prendergass v. Beale, 446. 


DISSEIZIN. See Cases Discussep, 1, 2, 3. 


DISTRICT COURT. See Jurispicrron, 1, 3, 4, 5, 6, 7,8, 9, 10,14. Practios m 
District Court, 10, 11, 12. 


DIVORCE. See Cram acarnst Estate, 3. Husspanp anv WI1FRs, l. 

DUE DILIGENCE. See Carrte, 1. 

EASEMENT. See Separate Property, 1. 

ELECTION. See Corporation, 3. 

ENTRY OF ORDER NUNC PRO TUNC. See Practice mn District Court, 14. 

EQUITY. See GarnisuMent, 8. Morreacs, 2, 4,5. Parent, 1. PLeaprxe, 10; 
11. Trespass ro Try Tire, 4. 

ERASURE. See Innocent PurcHaseEn, 1. 


ESTATES OF DECEDENTS. See ApmrnistratTion. JUDGMENT, 1. JuRtspiIc- 
TION, l. 


ESTOPPEL. See Corporation, 5. INsuRraANcE Company, 4. 

1. A prisoner convicted of murder sent a paper, signed by himself, to his two 
minor sisters, which affected injuriously their interest in property, with a request 
that they sign it, which they did without inspecting it, and on which the brother 
obtained $1,000 from the person who presented it to the sisters, and who knew of 
their minority at the time. In an action by the sisters to recover the value of the 
property converted, held, that they were not estopped -by their signatures from as- 
serting their right to the property. Grimes v. Watkins, 133. 


EVIDENCE. See AckNowLEpGMENT, 2. ANcrentT INSTRUMENT, 1. CERTIFIED 
Copy, 1, 2. Co~uaTerRAL Proceepina, 2. Damaces, 13, 14, 15, 18, 25. Der- 
SCRIPTION, 2. HanpwritrinG, 1, 2. Homestran, 1, 2. Lanp CERTIFICATE, 
2. Neeuicence, 8. Parent, 7. Pracrice 1x Disrrict Court, 8, 25. Pre- 
EMPTION, 4. TAXATION, 4. 

1. When the pleadings of both parties recognized the fact of bankruptcy and the 
existence of a deed from the assignee in bankruptcy, the deed was properly read in 
evidence without showing a conveyance to the assignee, or an order of sale or 
confirmation of sale. Simonton v. Mayblum, 7. 

2. Such a deed, being a deed duly recorded and its execution admitted, was 
admissible under a plea of the statute of limitation of five years without showing 
power in the assignee to execute it. Id. 

3. See opinion for action of the district court in excluding from the jury the cer- 
tified copy of a judgment offered by appellant, held to have been properlf ex- 
cluded. Moore v. Moore, 54. 

4. It would seem that where the genuineness of an original deed was ad- 
mitted by the party to the suit, who made the original and was charged with 
its custody, the deed being afterwards substituted by a judgment of the court, and 
the issue being one of fraud and collusion as to the true date of the substituted 
deed, the fact that a correct copy thereof had been taken by some one, whether 
it was duly recorded and acknowledged or not, was proper to go to the jury. Dan- 
ier v. Perryman, 104. 

5. Declarations contemporaneous with the execution of a written instrament, 
made by those who executed it, showing their construction of it to be different 
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EVIDENCE — continued. 


. 


from the legal import of its words, cannot be admitted in evidence against those 
who acted on the instrument as legally construed, and who were not present when 
such declarations were made. Rhine v. Jenkins et al., 240. 

6. A certified copy of alost deed is, when the statute is complied with, original 
evidence of the contents of the original (R. S., art. 2257). Vandergriff v. Piercy, 
371. 

7. When it is sought by parol evidence to show the former existence, contents 
and loss of a deed, notice to produce, when necessary, must be given, and inquiry 
and search from proper persons and in proper places must be shown. When prac- 
ticable, its loss should be shown by the one who was charged with its custody at 
the time of loss; if he be dead, application and search should be made to his rep- 
resentatives and among his papers. The Jast custodian should be produced or his 
absence satifactorily accounted for, and his mere declarations are not admissible. 
Crayton v. Munger, 9 Tex., 285; Hooper v. Hall, 30 Tex., 154; Butler o. Dunagan, 
19 Tex., 559, and other cases cited, followed. Id. 

8. The purchaser of land under execution issued from a justice's court is not, in 
an action of trespass to try title, precluded from offering in evidence the unrecorded 
judgment of the magistrate. It is admissible to show the authority for issuing the 
execution. Burrow vy. Brown, 457. 

9. A deed assuming to convey property sold under execution, formal in other 
respects, and signed ‘*E. E. Dunn, sheriff of Navarro county, by A. E. Miller, 
deputy,’’ is admissible as evidence of title after showing judgment, without proof 
that the party signing himself as deputy was really a deputy sheriff. The burden 
of showing the contrary rests on him who denies it, since the law will presume 
the existence of the official character. Id. 

10. A will cannot be used as evidence of title, or of a link in a chain of title, 
in view of the provisions of the statute, until after it is probated in the manner 
and form prescribed by the law. Ochoa v. Miller, 460. 

11. Held, that the will in this case, made in 1871, which had never been pro- 
bated, and under which a defendant, who was sued in 1879, claimed by purchase 
from a devisee, may still be probated, its genuineness being admitted. * The will, 
since its execution, was not in its proper place of deposit, nor under the control 
of those claiming rights under it, but was under the control of those claiming ad- 
versely. R.S., art. 1828. Id. 

12. A deed purporting to convey property claimed as separate property of the 
wife, signed by busband and wife, and acknowledged properly by both, is admis- 
sible in evidence, though the name of the husband be not mentioned in the body 
of the deed. /d. , 

13. The certificate of the comptroller of the*state is neither the best nor the only 
evidence of the payment of taxes. It may be shown by direct or circumstantial 
evidence, as any other fact; following Deen v. Wills, 21 Tex., 643. Jd. 

14. A will not probated, but the genuineness of which is admitted, though not 
evidence of title, may be used as evidence of good faith in making a purchase 
from a devisee, and in placing improvements on the property. Jd. 

15. Art. 4289, R. S., in regard to lost or destroyed judgments, was not de- 
signed to prohibit the setting up and proving the former existence and contents 
of a lost judgment as at common law, but was cumulative of the remedy already 
existing. Johnson v. Skipworth, 473. 

16. Evidence of the loss and destruction of a record is not restricted to such 
as may be furnished by its custodian at the time of its loss or destruction, but may 
be supplied by one having knowledge of the fact that it once existed and was lost 
or destroyed. Id. 

17. As against a junior locator, with notice that a survey under a prior location 
was actually made in the field, the certificate of the surveyor failing to show that 
fact is not conclusive; it may be shown by parol. The failure or refusal of the 
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EVIDENCE — continued. 


commissioner of the general land office to patent on such defective certificate can- 
not aff-ct its validity. Holmes v. Anderson, 431. 

18. If one whose deed is attacked under the statute asa forgery establishes 
prima facie its genuineness, the one who impeaches it may introduce evidence to 
sustain hs plea of non est factum. If he introduces no proof (the affidavit not 
boeing evidence), and the making of the deed has been shown by any of the modes 
known at common law, its genuineness is established. Cox v. Cock,-522. 

19. While a patent may, like other evidences of title, be recorded in the 
county where the land lies, that fact does not affect its admissib lity in evidence, 
and either it or a duly certified copy thereof from the general land office may be 
real in evidence without registration in the county, and without the notice pre- 
scrib«d in art. 2257, R. 8. Jones v. Philips, 609. 

20. On the trial of an issue of fraud, charged to have been cominitted by 
the defendant in procuring the title to land purchased by him to be conveyed to 
his brother, and afterwards conveyed by the brother to defendant in trust with 
power to sell, evidence that a sim:lar disposition of the title to other lands bought 
by defendant was made a month previous, in connection with other testimony 
tending to show defendant's effort to p'ace his property b»yond the reach of his 
creditors, was admissible; following Hath v. Page, 63 Penn. St., 108, and other 
cases cited in opinion. Day v. Sione, 612. 


EXAMINATION OF WITNESS. See Practice 1x Disrricr Court, 9. 
EXECUTED CONTRACT. See Deep, 1. .Saue, 1. 


EXECUTION. See Jupament, 3. Separate Property, 3. 


1. When the record discloses a sale, made under an execution sued out in 1867, 
on a judgment rendered in 1863, it will be presumed, in the absence of evilence 
to the contrary, that the execution iegally issued, no failure to issue execution 
within the year b*ing shown, or wheth -r it was the first or an alias or pluries exe- 
cution. Te agreed statement of facts reciting that a sheriff's deed for the prop- 
erty sold under such execution was read in evidence, it will be presumed that the 
levy, sale under execution and sheriff's deed were all in due form. Even if the 
execution had not issued within one year from the date of the judgment, it is not 
clear that under the laws then in force the purchaser under a sale made by virtue 
of such an execution would not have been protected. Boggess v. Howard, 40 Tex., 
158; Cook ». Brown, 45 Tex., 73; Taylor v. Snow, 47 Tex., 463, and Cook vt. 
Sparks, 47 Tex., 28, cited. Laughter v. Seela, 177. 

2. Crops growing on a rural homestead are exempt from forced sale. The ex- 
emption from sale of the homestead itself was to enable the owner to support 
himself and family, and this object would be defeated if the creditor were per- 
mitted to seiz+ and sell the growing crops. Cobbs v. Coleman, 14 Tex., 598, cited 
and approved. Alexander v. Holt, 205. 

3. An execution under which land was sold, which was formal in other respects, 
recited that the plaintiff in whose favor the judgment was rendered was dead, 
and gave the name of one who it stated had administered on his estate. Ina 
collateral attack upon the title acquired by a purchaser at a sale under the execu- 
tion, held, 

(1) There being but one mode recognized by statute by which information on 
which he could act could be communicated to a clerk, informing him of the death 
of a judgment cred.tor and of administration on his estate, it will be presumed 
that he obtained his knowledge of the facts in that mode. 

(2) There is no statutory requirement that the clerk shall recite in the writ the 
source of his information on the subject. 

(3) The writ was sufficient, and the seal of court attached thereto raises a pre- 
sumption of authority for its issuance. Scott vy. Lyons, Solomon d& Co., 593. 
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EXECUTORS AND ADMINISTRATORS. See ApMINISTRATION. 


EXEMPLARY DAMAGES. See Damages, 31. 
EXEMPTION FROM FORCED SALE. See Growrne Crops. Homesreap, 6, 7, 


15, 14. 


FACT CASES. See Anctent InstRuUMENT. ASSIGNOR AND AsSIGNER, 4. AT- 


TORNEY, 1. Damages, 18. Fraup, 5. Homesreap, 1l. Morreagce, 5. 
Practice 1x Districr Court, 2. Srockno.per, 3. Surety, 3. Trusts 
AND TRUSTEES, 6. 


FEDERAL COURT. See Jurtispicrron, 7, 8, 9, 10. 

FEES OF OFFICE. See Suaenirr, 1. 

FELLOW SERVANT. Sce Damages, 10. 

FINAL ACCOUNT. See Jurtspicrion, 1. 

FORCED SALE. See Execution, 2. Homestrap, 13, 14. 

FORECLOSURE. See Jurisprerron, 12, 13. Liwrration, 6. Morteacs, 6. 


Practice 1x Disrricr Court, 16. TEenpeEr, 1. 


FORGERY. See Ancrent INstruMENT, 1. ACKNOWLEDGMENT, 6. LimIraTION, 


11, 14. Parent, 1. 

1. See statement of case and opinion for a charge in regard to a deed attacked 
as a forg-ry, held not to be error; following Younge v. Guilbean, 3 Wall., 636. 
Cox v. Cock, 522. 


FRAUD. See Arracument, 9. CLAIM AGAINST Estate, 3. Evirpence, 20. Homwr- 


STEAD, 6. Power CoupLep wita AN INTEREST, 5. Srarure or FRaupDs, 

1. A creditor may, if he acts bona fide and with the sole purpose of securing 
his debt, receive property from an insolvent debtor in payment of a debt due, if 
the transfer be openly made, and no more property is taken than may be reason- 
ably required to discharge the debt; and this although the creditor may know at 
the time of the transfer that he will prevent other creditors from enforcing their 
claims, and that the debtor is prompted in making such preference payment by 
motives of friendship. Greenleve, Block & Co. v. Blum, 124. 

2. If, however, one not acreditor should purchase the property of an insolvent 
debtor, with a knowledge that the debtor intended by the sale to place the prop- 
erty beyond the reach of his creditors, such purchaser would not be protected as 
against the creditors of the insolvent, though he may have paid an adequate con- 
sideration. Id. 

3. Mere preponderance of evidence against a verdict will not be sufficient in the 
supreme court to authorize the reversal of a judgment entered thereon. Thus, 
where fraud was charged, and there was evidence tending to establish it, a verdict 
which in effect determined its existence was not disturbed, though direct evidence 
negatived the fraudulent intent. Id. 

4, If the agent of a creditor receives from an insolvent debtor goods in payment 
of his debt, with the secret understanding between the agent of the creditor and the 
lebtor, that from future sales of the goods the creditor shall receive all money in 
excess of the amount of the debt, with a view of hindering and delaying other 
creditors, such payment would be void as to such other creditors, though the 
ereditor thus receiving payment may not in fact have known of the fraudulent 
intent. The act of the agent in negotiating the settlement must be deemed in 
law the act of his principal. Jd. 

5. See this case for facts stated in a petition which were held sufficient, if true, 
to avoid for fraud a contract between an ignorant and inexperienced woman, and 
the trustees of the church to which she belonged, and who she charged with hav- 
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FRAUD — continued. 
ing deceived and cheated her, by false representations made when she confided in 
them, and while she was overwhelmed with grief for the recent loss of her hus- 
band. Varner v. Carson, 303. 

6. See statement of case and opinion for facts pleaded, which showed such 
gross fraud, imposition, undue advantage and oppression as to constitute suffi- 
cient grounds for setting aside a settlement coerced by their influence. Obert v. 
Landa, 475. 

7. While fraud upon the part of a vendor of land will entitle the vendee to 
a rescission of an executory contract for its conveyance, yet where the vendee has 
gone into possession and claims on a rescission pay for improvements made in good 
faith, he should, as a general rule, be required to account for use and occupation, 
and this even though the alleged fraud consisted in misrepresentations as to the 
sufficiency of title. Jones v. Philips, 609. 

8. In consideration of plaintiff's promise not to foreclose a deed of trust (which 
he held upon a stock of goods), executed by the deceased husband of defendant, 
and of his promise to continue to furnish her goods, to be covered, as in the case 
of her husband, by the deed of trust, she, the defendant, promised verbally to 
pay off the amount due from her husband out of the proceeds of an insurance policy 
on her husband’s life. Held, that the defendant’s promise to pay the debt of her 
husband was not within the statute of frauds. Muller v. Riviere, 640. 

9. The consideration of the new promise of the defendant springing, as it 
did, out of a new transaction, and moving to her upon a fresh and substantial 
ground of personal benefit to herself, the statute of frauds did not apply to that 
promise to pay the debt once due from her husband; but she made the debt her 
own by an original promise supported by a sufficient consideration. Jd. 

GARNISHMENT. 

1. Though there can be no judgment against a garnishee unless there be a 
judgment against the defendant, and this in order that the garnishee may be 
protected, yet if the court had jurisdiction of the person of the defendant and of 
the subject matter, the garnishee cannot be heard to question the conclusiveness 
of the judgment in the proceeding between the original parties, for the judgment 
against the garnishee in such a case would protect him in any payment he might 
make under it. Sun Mutual Ins. Co. v. Seligson & Co., 3. 

2. In a suit against a firm the petition alleged that the Christian names of 
the members composing it were unknown, and the citation followed the petition. 
The return on the citations showed service on parties having the same surnames 
given in the petition, and it set forth their Christian names. Judgment was ren- 
dered by default. Held, 

(1) It will be presumed that those thus s@rved were the members of the defend- 
ant firm. 

(2) The judgment was binding on those served; but if the garnishee was prop- 
erly before the court, he would have the right to set up and show that the persons 
cited as defendants were not in fact defendants, and not those to whom he was 
indebted. 

(3) Sach a judgment was a sufficient basis for a judgment against the garnishee. 

(4) It is not only the right, but the duty, of a garnishee to resist a judgment 
against himself until the court has jurisdiction over him, for otherwise his payment : 
made under judgment against him without jurisdiction would be voluntary and ; 
would afford no protection. Id. 

3. No jurisdiction was acquired over a garnishee, which was an insurance com- 
pany, when the citation directed the agent of the company to be summoned to 
answer upon oath, ete. The writ should have directed the officer to summon the 
defendant. R.8., 187, 196, 199, 1215. Service could be made on an agent, and 
the writ should so direct, but the summons must be of the defendant. Id. 
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GARNISHMENT —continued. 

4. A return of the officer who attempted to execute a writ of garnishment on 
the agent of a corporation, reciting that he had executed it “by serving a true 
copy thereof upon the within named James Sorley, garnishee, in person, in the 
county of Galveston,’’ is not sufficient. R.S., 190. Jd. 

5. Graves v. Robertson, 22 Tex., 131; Thomason v. Bishop, 24 Tex., 302, and 
Ryan v. Martin, 29 Tex., 413, approved. Id. 

6. Before a judgment can be taken by default against a garnishee, the return 
on the citation must show that a valid citation has been served. Id. 

7. A proceeding in garnishment should be docketed as a separate suit, but a 
failure to do so is but an irregularity which will not vitiate the judgment. Td. 

8. Though, as a general rule, when a third person is indebted to the judgment 
debtor, or has in his possession property or effects of such debtor, the law affords 
an adequate remedy by garnishment, yet that remedy has especial application to 
legal rights. When the right to recover is embarrassed by questions growing out 
of trusts, fraudulent conspiracy, and the like, a proceeding in equity affords a more 
appropriate remedy. G., H. & S. A. R’y Co. v. Hume, 47. 

9. The G., H. & S. A. R’y Co. v. McDonald, 53 Tex., 510; Gal., H. & S. A. 
R’y Co. v. Butler, 56 Tex., 506, and Thomas v. Hooper, 5 Ala., 442, cited and 
followed. Id. 

GRANT. See Patent. 
GROWING CROPS. See Execution, 2. Mortreaaer, 6-10. 
GUARANTY. 

1. A guarantor, writing to a wholesale merchant, used in his letter the fol- 

lowing language regarding his friend Winn, who wished to purchase goods: 

‘*Should you sell and ship bim this amount ($3,000), I hereby agree, 
bind and promise to pay you for the same, if Mr. Winn does not. Mr. Winn is 
to purchase his merchandise on open account and on regular terms, interest to be 
charged after maturity of bills; and so long as he continues to buy and purchase 
from your house I am responsible for and promise to pay you any debit you may 
have against him to the extent or amount of $3,000. And should Mr. Winn 
not pay the same, I agree and promise to pay said amount at your office in Gal- 
veston. (Signed) Junius Topier.” Held, 

(1) That the guaranty did not bind the wholesale merchant to give the purchaser 
a “rolling credit *’ to the amount of $3,000 for three years. 

(2) The party receiving the guaranty had the right to cease extending credit, in 
his discretion, at any time. 

(3) The fact that the guarantor informed the wholesale merchant that he con- 
strued the guaranty to obligate an extension of a “ rolling credit '’ for three years, 
did not alter or release his liability on sales afterwards made, there being nothing 
done to alter the terms or change the effect of the original guaranty. Tobler v. 
Willis, 81. 

2. The judge trying the cause below found as follows: ‘‘I further find from 
the evidence that the meaning of the term ‘rolling credit for three years,’ 
within a given amount, according to mercantile usage of trade in Galveston, is 
that where purchases are made on sixty days’ time, from time to time, under a 
‘rolling credit ’ for three years for $3,000, that the purchaser would not have the 
right to continue to purchase up to the given amount, unless upon paying the 
overdue accounts; but that the vendor would have the right to refuse further sales 
upon default of purchaser to pay overdue accounts promptly, notwithstanding the 
stipulation for rolling credit for three years up to a given amount."’ Held, 

(1) The presumption must prevail, in the absence of a statement of facts, that 
the evidence justified the finding. ; 
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GUARANTY —continued. 


(2) The parties must, it will be presumed, have contracted with reference to the 
usage; the contract being mad» in Galveston, where the purchases were to be 
made, and were bound by it. Id. 


GUARDIAN AND WARD. See Srarures Consrruep, 14. 


1. A suit by heirs against a guardian, on a guardian’s bond which did not con- 
tain the name of the payee, could not be maintained (Pasch. D ¢., art. 3895), 
Such a bond is neither good under the statute or at common law. Sucra v. Hud- 
son, 207. 


HANDWRITING. 


1. The presiding judge before whom a cause was tried, a jury being waived, re- 
jected as not worthy of belief the evidence of a witness whose testimony, being 
taken by deposition, was conflicting and contradictory. The object of the testi- 
mony was to establish a deed by proof of handwriting. Zed, 

(1) The witness having stated, on cross-examination, in effect, that he did not 
know the grantor, evidence of his handwriting contained in letters attached to his 
answers was properly excluded, when, Ist, there was no evidence that the grantor 
knew and acquiesced in acts founded on their supposed genuineness. 2.1. When 
neither the witness nor any other person was able to establish the identity of the 
party. 

(2) The court having, in the place of a jury, passed on the credibility of a wit- 
ness, und refused to believe him, the supreme court would not reverse for that 
cause. Sartor v. Bolinger, 411. 

2. No instrument can be proved by comparison of handwritings, unless it be 
shown that the signatures offered for comparison were made by the individual 
whose name is written to the instrument sought to be established. Jd. 


HEADRIGHT CERTIFICATE. See Pre-emprrion, 2. 


HEIRS. See CottareraL Procreeptne, 2. Community Property, 2, 3, 4 


Lanp CERTIFICATE, 2. Limiration,3. Trespass To Try Tire, 6. 


HOMESTEAD. See AcKNOWLEDGMENT, 5. Execurtron, 2. Lren; 1, 2, 3. Lie 


ration, 1. Mecwanic’s Lien, 1. Power CourpLep wire an InTerest, 5. 
PRE-EMPTION, 6. 

1. In a suit to recover property cla’'med as homestead by plaintiffs, the defend- 
ant alleg-d and proved the payment of money for the property by him as a pur- 
chaser thereof at execution sale, under a julgment against plaintiffs, and prayed 
that in the event the plaintiffs should be adjudged the owners of the property, that 
defendant recover judgment for the amount of money so paid, withinterest. Held, 
that the refusal of a charge covering the relief so sought was error, reqniring a re- 
versal of the judgment in favor of the plaintitfs for thelan|. Cline v. Upton, 27. 

2. The evidence of one claiming homestead rights is admissible to show his in- 
tention when removing from the property in which homvestead is claimed, as to 
whether it was with the purpose of abandonment or returning thereto. Td. 

3. The fact that a portion of the ground claimed as an urban homestead is used 
for purposes of mere convenience or pleasure, and is intended to beautify or orna- 
ment the surroundings of the actual home residence, will not divest it of its home- 
stead character. Medlenka v. Downing, 32. 

4. One may as absolutely and clearly abandon a portion of the ground which 
once constituted the homestead, if the same be done in good faith, by acts cer- 
tainly evidencing such a purpose, as he may abandon the entire homestead by 
ceasing to use it, and never again intending to occupy it assuch. This partial 
abandonment of homestead property occurs when, on a portion of an urban 
homestead, costly buildings are erected, solely to be rented to others for mercan- 
tile or other purposes, and which, when erected, are so rented. To continue the 
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HOMESTEAD — continued. 


constitutional protection to that portion of the former homestead thus abandoned, 
- dedicated to other uses, would bea perversion of the spirit of that instrument. 
a. 

5. But if a lien to secure debt be given on property, which at the time of its 
execution is in fact a part of the homestead, the same is invalid, and this though 
at the time there was an intention, evidenced by writing, to restrict in future the 
homestead, so that it should not embrace that portion of the existing homestead 
covere:l by the lien. Jd. 

6. While persons may abandon a portion of the ground once constituting the 
homestead, and appropriate it to uses which will deprive it of its homestead char- 
acter, yet if this is attempted by the husband in fraud of the rights of the wife, 
or in any manner with intent to evade the provision of the constitution which pro- 
hibits the giving of liens on the homestead (the property being really still a part 
of the homestead), it would continue impressed with the homestead character, and 
the lien would be void. Jd. 

7. The constitution protects the surviving husband or wife in his or her right to 
the occupancy and enjoyment of the homestead, whether as against the heirs of the 
deceased seeking partition, or the creditors of the survivor, so long as such survivor 
occupies it as such. It is immaterial whether the title to the homestead property 
was vested in the deceased or the survivor, or was community property; in either 
case it is protected against forced sale or partition while occupied as a home, whether 
with or without others to constitute a family. Eubank v. Landram, 247. 

8. The heirs of the wife, who, at the time of her death, had a community interest 
in homestead property, which, after her death, was abandoned by the husband 
and afterwards sold in satisfaction of a trust deed made by the husband and wife, 
have no interests as against the purchaser at trust sale. Shannon yv. Gray, 
251. 

9. The children have no interest in the homestead, as such, by vir'ue of the 
homestead rights of the deceased parent; following Johnson v. Taylor, 43 'Tex., 121. 
Id, 

10. The use of property as a home must co-exist with the intention that it shall 
be the home to invest it with the homestead character. Fort v. Powell, 321. 

11. A man owned property for eight years, during which time he remained on it 
with his family three days. A considerable portion of the eight years he resiled 
on afarm owned by his wife, but claimed that he intended to make the property 
owned eight years his home, if he did not sell it, and offered it for sale. In a suit 
between the purchaser under judgment against the owner, and the claimant, held, 
that a verdict and judgment against the claimant, which in effect determined that 
no homestead right existed, was proper. Id. 

12. The surviving husband or wife is entitled to the occupancy of ‘the home- 
stead, after the death, so long as such survivor may choose to occupy it; and 
occupancy thereof is expressly required only as against the right of the descend- 
ants of the deceased to have partition of the property. Schneider & Bro. v. Bray, 
668. 

13. The reason for the general rule which subjects to forced sale property not 
exempt by statute, which has been received in voluntary exchange for other 
property which was exempt, is that the statute fixes the character of the exemption, 
and not the choice or caprice of the debtor. Id. 

14. If the property acquired by voluntary exchange of exempt property be, 
from its character or use, likewise exempt by the terms of the constitution or 
laws, it must receive the same protection from forced sale which shielded the 
property given in exchange for it. This rule applies to the acquisition by the 
widow, after the death of the husband, of a new homestead in exchange for 
the old one, even though there be no constituent of her own family for whose sup- 
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HOMESTEAD — continued. 


port she is liable, residing with her. Distinguished from Whittenberg v. Lloyd, 
49 Tex., 633. Jd. 

15. Wolfe v. Buckley, 52 Tex., 641, reviewed. Id. 

16. Homestead laws are to be construed liberally, to give effect to their object. 
Td. 


HUSBAND AND WIFE. See Cram acainst Estate, 1, 2, 3. Morreaas, 1. 


PRINCIPAL AND AGENT, 1, 2. SEPARATE Property, 1, 2, 3. 

1. The wife in whose favor a decree of divorce is made is entitled to satisfaction 
out of the mass of the community property for such portion of her interest as 
she does not obtain in kind, and this as against a parchaser with notice pending 
the suit for divorce. Moore v. Moore, 54. } 


IMPROVEMENT IN GOOD FAITH. See Evrpencer, 14. Fravp, 7. 


INJ 


1. A party claiming in trespass to try titie the value of improvements made on 
the land, must set up, as he would any other fact, his claim for improvements, and 
set forth specifically the ground on which that claim is based. A general informal 
suggestion to the court, that he has made permanent and valuable improvements, 
and was a possessor in good faith, which was sufficient under a former statute, will 
not comply with the law. R.S., art. 4813. Thompson v. Comstock, 318. 

2. A defendant who had been sued for title and possession of a school section of 
land, which had been purchased by the plaintiff, pleaded that he was “informed 
by the county surveyor of the county where the land was situate, that it was 
vacant public domain; *’ that he filed upon the same as a pre-emptor, established 
his home, made valuable improvements thereon, and procured survey and field 
notes thereof to be forwarded to the general land office; that afterwards learaing 
his mistake, he applied to purchase the same from the state as a school section. 
On tiis statement he set up possess:on in good faith, and claimed compensation for 
‘mprovements. eld, 

(1) ‘That proof of all the facts alleged would not sustain a plea of good faith. 

(2) The plea under former dec'sions would have been good had it shown that he 
was an occupant without knowledge, or the means by the use of ordinary diligence 
of learning, that the land was not public domain. Citing Sellman v. Lee, 55 Tex., 
322; Powell v. Davis, 19 Tex., 382. Id. 

3. The following decisions referred to as furnishing a proper guide for instruc- 
tions in such cases: French v. Grenet, 57 Tex., 273; Sartain v. Hamilton, 12 Tex., 
220; Hill ». Spear, 48 Tex., 583; Dorn v. Dunham, 24 Tex., 330; Hutchins pv. 
Bacon, 46 Tex., 409. Jd. 

UNCTION. See Jurtspictron, 11. Sratrures Consrruen, 4. 

1. The filing of a petition for writ of error twenty-three months after judg- 
ment, and the execution of a writ of error bond, whch did not operate a su- 
persedeas, by the plaintiff in a divorce suit, against whom final judgment was 
rendered in the district court, will not have the effect of reviving an injunction pro- 
hibiting the alienation of the community property which issued before the judg- 
ment was rendered in the district court. This case distinguished from Williams ». 
Pouns, 48 Tex., 144, in which it was held that the execution of an appeal bond 
which operated as a supersedeas would have the effect of suspending the final de- 
cree dissolving an injunction during the pendency of the appeal in the supreme 
court. Moore v. Moore, 54. 

2. To restrain the collection of taxes, exactness and particularity must be observed 
in stating the grounds for the equitable relief sought, and the inj inction should 
not be granted when, from the averments in the petition, it remains doubtful 
whether ail the taxes sought to be enjoined are illegal. Blane v. Meyer, 89. 

3. A mere allegation in a petition for injunction, that. a sale of property for 
taxes would cast a cloud over plaintiff's title, will not of itself authorize the issu- 
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INJUNCTION — continued. 


ance of the writ to prohibit the collection of the entire tax, when it does not appear 
that the entire tax is illegal. Id. 

4. In such case the plaintiff should pay or tender the tax legally assessed, and 
in addition to setting forth specifically the precise equitable grounds on which 
relief is sought, he should set forth the nature and .character of the irreparable 
damage that would result to him in the absence of an injunction. Id. 

5. City of Marshall ». Snediker, 25 Tex., 471; Galveston Co. ». Gorham, 49 
Tex., 306; Red v. Johnson, 53 Tex. 288; Galveston rv. Galveston, 56 Tex., 487; 
Girardin v. Dean, 49 Tex., 248; Fort Worth v. Davis, 57 Tex., 225, and William- 
son v. Lane, 52 Tex., 335, cited and followed. Id. 

6. The County of Anderson v. Kennedy, 58 Tex., 616, which decides that dis- 
trict courts have power to issue writs of injunction in cases in which a court of 
chancery, under the settled rules of equity, would have power to issue them, and 
this without reference to the amount in controversy, uader the express power 
given in the constitution, approved and followed. Alexander v. Holt, 205. 

7. A petition for injunction to restrain the enforcement of a judgment rendered 
against the plaintiff by a justice of the peace, for debt. set forth that he was 
cited to appear before the magistrate the first Monday in February, 1875, whereas 
the original writ was dated and the copy served on the 23d of February, A. D. 
1875. The petition did not negative, by averments, the fact that the original 
writ was valid, and cited him to appear at a proper term after its issuance, nor 
did it allege that the plaintiff was misled or mistaken as to the time he was re- 
quired to appear by the original writ. nor was any ground of ignorance, accident, 
surprise, mistake, owfraud, alleged as an excuse for not appearing in the justice's 
court to defend. J/eld, 

(1) A mere defective service of process did not, of itself, invalidate the judg- 
ment so as to render it void. 

(2) The dismissal of the case for want of equity in the bill, and rendering judg- 
ment against the plaintiff and his sureties for the amount of the judgment en- 
joined, with ten per cent. damages, was proper; the plaintiff having declined to 
amend, or ask that the cause be continued for hearing as an original suit. Hale 
v. McComas, 434. 

8. Though bankrupt proceedings were begun before a judgment in a state 
court was obtained against the bankrupt, and no steps were taken to stay pro- 
ceedings in the cause wherein it was rendered, its collection may be enjoined 
when the discharge of the bankrupt cecurred after the judgment was entered, 
It would have been otherwise had he been discharged before julgment, and 
failed to plead in time his discharge; following Miller v. Clements, 54 Tex., 351, 
Easley v. Bledsoe, 482. 

9. When the discharge was after the rendition of the judgment, it was not 
improper for the court to inquire into the nature of the demand on which the 
judgment’ was rendered, to see if it was provable in bankruptcy and released 
by the discharge. If the debt was scheduled by the bankrupt, his discharge 
released it. Jd. 

10. When the injunction is sought on account of something arising subse- 
quent to the time when the judgment was rendered, the execution of which the 
injunction seeks to restrain, it is not necessary that proceeding: should be com- 
menced within a year after the date of the judgment. Id. 


INNOCENT PURCHASER. See Sate, 3. StrockHoupEr, 2. 





1. Land conveyed by deed to the surviving husband after his wife's death, was 
sold by him, and agaist his vendee the heirs of his deceased wife asserted title in 
right of a community interest claimed to have been inherited from their mother. 
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INNOCENT PURCHASER — continued. 
The date of the deed to the surviving husband had been erased and a date written 
in lieu thereof. Held, 

(1) The purchaser from the surviving husband having paid value for the land, 
was not charged with notice that his vendor asserted by parol his right to the 
Jand before the death of his wife, no notice of such assertion of claim being 
bronght home to the purchaser. 

(2) The payment of taxes on the land by the vendor before his wife's death did 
not charge the purchaser with notice of the community character of the title, ip 
the absence of notice brought home to him of that fact. 

(3) The title was not affected by suspicion on account of an erasure in the date 
of the deed to the surviving husband, when it was shown that the date, as it ap- 
peared last written in the deed, was the real date of its execution. 

(4) There being nothing to put a purchaser for value on notice of the existenee 
of a community interest of the deceased wife in the land purchased, and the title 
appearing from the record of deeds for the county to have vested in the surviving 
husband, the title passed by his deed to his vendee for value. Woodward y. Sug- 
gett et al., 619. 


INSOLVENCY. See Fravp, 1, 2, 3. 


INSURANCE COMPANY. See Garnisument, 3. Raruway Company, 11. 

1. A policy of insurance which in terms provides that the insurance may be ter- 
minated at any time at the option of the company, is avoided from the time when 
the insured has notice that the proper local agent has received the company’s in- 
instructions that it would no longer be liable. 3S. F. &M. Ins. Co. v. McKinnon 
& Call, 507. 

2. In such case direction to the agent to cancel the policy is, when commani- 
cated to the insured, as effectual to terminate the risk as would be the most express 
notice that the policy had been term nated; following Bergson v. Builders’ Insur- 
ance Uo., 38 Cal., 541, and other cases. Id. 

Aiter a knowledge of the company’s instructions to terminate the risk, an 
agreement with the agent to continue it would not bind the company. Id. 

4. A policy of insurance conta‘ned the following clause: ‘If the assured shalt 
have or shall hereafter make any other insurance on the property hereby insured, 
or any part thereof, without the consent of the company written hereon, . . . 
then and in every such case this policy shall be void.’’ Another insurance was ef- 
fected on the same property without procuring the indorsement of consent on the 
first policy, but notice was given thereof to the agent of the company, who had 
full discretion in the premises, and who made no objection to the additional insur- 
ance, said nothing about canceling the first policy, and did nothing to indicate a 
wish to do so. On the contrary, after knowing of the second insurance, the agent 
of the company in which the first insurance was effected took two risks on the 
same property in other companies represented by him. Held, 

(1) It was the right and duty of the first insurers to elect whether they would 
enforce the policy or abandon it, and to do this in a reasonable time and an unmis- 
takable way. 

(2) Having by their silence induced the insured to believe the policy still in force, 
they were estopped from alleging the contrary when the atte mp was made to en- 
force it against them; following Hayward rv. National Ins. Co., 52 Mo., 181; Van 
Bories v. United Life, Fire and Marine Ins. Co., 8 Bush (Ky.), 133, and other cases 
cited, 

(5) To permit the company in which the insurance was first effected to take ad- 
vantage of the breach communicated to it by the insured after a long acquiescence 


Ins. Co. v. Griffin & Shook, 509. 


in it without objection, would be to permit the perpetration of a fraud. Crescent 
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INTERVENOR. See Limrratron, 5. 
JUDGMENT. See Damages, 20. Evrpence, 3,8. Garnisument, 1, 2, 6,7. In- 


suNCTION, 7, 8, 9,10. Parties, 1,2. Power CoupLep wirn aN INTEREST, 
1, 2,3. Practice ry District Court, 15, 22. Practice 1n SupReME Court, 
4. Rient or Way, 2. Separate Property, 2. Srarures Consrrvuep, 1, 6. 
Venpor's Lien, 2. Venus, 4. 

1. An independent executrix, under will, openly declared her purpose to have 
nothing to do with the estate, refused to return an inventory, and requested the 
county judge to appoint as administrator de bonis non her son. Held, that these 
facts tended to show that the county judge acted on sufficient evidence in declaring 
the estate vacant, and a purchaser of land, sold under order of vourt by the ad- 
ministrator de bonis non, was protected as against a collateral attack calling in 
question the legality of the administration. Wéillis v. Ferguson, 172. 

2. While a purchaser pendente lite is bound by the judgment rendered in the 
cause in reference to the property in litigation which is purchased by him, his 
rights are not affected by proceedings seeking only a moneyed judgment against 
the vendor and having no reference te the property purchased. Nor would the 
fact that an attachment, which had been quashed, was once levied on the land, 
which was bought pending proceedings to obtain a moneyed judgment, constitute 
the purchaser a purchaser pendente lite. Id. 

3. Under the laws in force in 1867 a judgment became a lien upon land of the 
debtor situate in a county other than that in which it was rendered from the time 
when a transcript of such judgment should be filed for record in such other county; 
but the lien ceased if execution was not issued upon such judgment within one 
year from the first day upon which execution could issue thereon. Id. 

4. A judgment in favor of a co-tenant for all the land claimed by the several 
tenants in common inures to the benefit of all the tenants in common, so far as 
the right to possession is concerned, where the petition discloses their several inter- 
ests; but in a future action between the co-tenant, who was not a pariy to the first 
suit, and the original defendant, such judgment can have no effect except in so far 
as the assertion of title in the former suit by the co-tenant may have interrupted 
the running of the statute of limitations. Walker v. Read, 187. 

5. A judgment rendered before a justice of the peace, which recites that the 
defendant was duly cited, cannot be attacked on the ground that jurisdiction had 
not attached, in a collateral proceeding. Walliams v. Ball, 52 Tex., 603, followed. 
Long v. Brenneman, 210. 

6. The failure to file a statement of the facts in evidence on the trial of a cause 
in 1876, before a justice of the peace, in which service was made by publication, 
did not render the judgment therein void, but only voidable on review, as pro- 
vided in arts. 1488, 1489, Pasch. Dig. Id. 

7. A purchaser from one whose interest in land was sold and conveyed under 
valid judgment at execution sale to another, before the date of his purchase, 
cannot prescribe under the three years’ statute of limitation. Wright v. Daily, 
26 Tex., 730; Harris v. Hardeman, 27 Tex., 248, cited and followed. Id. 

8. A judgment rendered against the sureties on an appeal bond by a county 
court without citation to or service on the surety is void. Wooldridge v¥. Griffith, 
290. 

9. A judgment lien takes precedence of rights claimed under an unrecorded 
deed from the judgment debtor, without notice; but where, though the legal title 
is in the judgment creditor, he holds the same under an unrecorded trust for an- 
other, the purchaser at execution sale, having notice of the trust before purchase, 
acquires no title. Calvert v. Roche, 463. 

10. 1f, however, the trast is discharged by a conveyance of the legal titie to the 
cestui que trust by deed, which has not been recorded, where a moneyed judg- 
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JUDGMENT — continued. 


ment in favor of another is rendered against the trustee, the land is subject to the 
lien of the judgment, in the absence of notice before the lien attaches. Actual 
possession, accompanied with acts of ownership by the former cestui que trust prior 
to the rendition of the judgment, is notice of the title under which he claims. Jd, 

11. When a claimant files bond and affidavit, aileging ownership of goods 
seized under execution by the judgment creditor, and a demurrer to the sufficiency 
of the clam and affidavit is sustained, the judgment on the demurrer, when 
there is no offer to cure alleged defects, is as conclusive a determination of the 
cause as would be a finding and judgment upon evidence. Such a judgment is 
res adjudicata, and may be pleaded as such in a subsequent suit between the same 
parties or their privies. Dixon v. Zadek, 530. 

12. When such a demurrer was sustained, and the claim to the property “ dis- 
missed,’’ the judgment creditor was entitled, under art. 4843, R. S., to a judg- 
ment against the sureties on the claimant's bond, and against the claimant for 
the value of the property, with legal interest thereon from the date of the bond. 
A dismissal of the claim could not deprive him of that right, and the proper prac- 
tice would be to ascertain the value of the property after the demurrer is sus- 
tained and render a judgment for that amount. Id. 

13. A judgment against a railway company in favor of an assignee of claims 
for labor performed for a sub-contractor, which forecloses a statutory lien on the 
property of the company for debt, and orders a sale of the property, cannot be 
construed as a judgment in personam. A. & N. W. Ry Co. v. Rucker, 587. 

14. In a suit against a railway company by such assignee, the contractor and 
sub-contractor are necessary parties. If they are not made parties, a judgment 
rendered against the company would be no bar to a subsequent suit by the sub- 
contractor against the contractor or the railway company. In all such actions the 
judgment rendered should be binding upon the company, the contractor, the sub- 
contracter and the laborer alike. Id. 

15. The lien secured to laborers on a railway passes by assignment of properly 
certified evidences of the debt for labor performed for the corporation, and may be 
enforced by the assignee. Id. 

16. When judgment is rendered in a cause by a court whose jurisdiction over 
the subject matter properly attached, and whose jurisdiction over the defendant, 
who was personally served with process, was not questioned, it cannot be collat- 
erally attacked by showing that it was rendered upon illegal evidence. In sucha 
case, no inquiry can be made into the motive of a plaintiff who credited a note 
on which the judgment was rendered, so as to reduce it to a sum within the juris- 
diction of the justice’s court which rendered the judgment. Odle v. Frost et al., 
684. 

17. Where jurisdiction in a cause in which judgment has been rendered ap- 
pears from an inspection of the papers to have attached, it can only be attacked 
for improper means used to obtain jurisdiction by a direct proceeding having that 
object in view, or by appeal. Fleming v. Seeligson, 57 Tex., 524, followed. Id. 


JUDGMENT LIEN. See Jupemenrt, 3, 9, 10. Venpor's Lren, 2. 
JUDICIAL DISCRETION. See Practice mw District Court, 19. PRractick in 


SuPpREME Court, 10. 


JUDICIAL KNOWLEDGE. See ACKNOWLEDGMENT, 8. 


1. The courts will not take judicial knowledge of the contents of a special act 
of the legislature, providing for the issuance to an individual of a land certificate. 
Holmes v. Anderson, 481. 

2. The court will take judicial cognizance of the fact that a town in Texas is 
situated in a county of which it is the county seat. Carson v. Dalton, 500. 
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JURISDICTION. See Damacess, 5. DisquaLtFicaTion oF Juper, 1. GARNISH- 


MENT. 5. PLeaprnG, 17. Practice 1x Districr Court, 16. Venus, 2. 

1. To entitle a party to the aid of the district court in revising the action of 
the probate court in its control over an estate, he must show an interest and an 
injury. Stark v. Seale et al., 1. 

2. The filing of a final account by a former administrator, in which an indebt- 
edness due him from the estate is claimed, but of either the approval or jystness 
of which there was no evidence, did not constitute such an interest in the estate as 
would entitie him to have the action of the probate court in setting apart to the 
family of the deceased the property of the estate, or in reference to any other 
matter, revised. Jd. 

3. The legisiature has no power to add to or withdraw from the jurisdiction 
of district courts, except when expressly conferred~by the constitution, as in sec. 22, 
art. V. of that instrument. ‘Ex parte Whitlow, 273. 

4. Ex parte Towles, 48 Tex., 414, and Williamson v. Lane, 52 Tex., 343, cited 
and approved. id. 

5. The district court has no jurisdiction to consider and revise on the protest 
of acitizen against the action of the county judge in declaring the result of an 
election to locate the county seat on the organization of anew county. 7d. 

6. Under the constitution (art. V, sec. 86) and statutes (R. 8., art. 1117), the 
district court has jurisdiction in all cases for the enforcement of liens-on land. 
Joiner v. Perkins, 300. 

7. When a petition is filed to remove a cause pending in the district court of a 
state to the United States circuit court, there can be no doubt of the power of the 
state court to pass on the sufficiency of the petition. This conclusion is reached 
after a review of R. R. Co. v. Koontz, 104 U. 8.; Ins. Co. v. Dunn, 19 Wall., 214; 
Removal Causes, 100 U. 8., 457; Ins. Co. ». Pechner, 95 U.S., 185, and Amory 
v. Amory, id., 187. 7. & P. R’y Co. v. McAlister, 349. 

8. The petition tor the removal of a cause from a state to a federal court under 
article 640 of the Revised Statutes of the United States isa pleading, and gov- 
erned in a great measure by the rules of pleading; following United States su- 
preme court in Goldwashing & Water Co. v. Keyes, 96 U. 8., 199. Id. 

9. Such a petition when presented is defective when it states only as a conclu- 
sion that the defendant has a defense arising under the charter granted to the 
defendant by the United States, without stating upon what facts it basis that con- 
clusion, when neither the charter, nor anything connected with the case, shows that 
such defense exists or can possibly arise. Id. 

10. The object of the federal law which permits a defendant to procure the re- 
moval of a cause from a state to a federal court on his petition that he has a de- 
fense arising under the constitution, or a treaty or law of the United States, was 
to have federal laws construed by the United States courts, and thereby secure uni- 
formity in their interpretation. It was not designed that the law authorizing such 
removal could be used as a pretext to change the jurisdiction when no construction 
of a United States statute was involved. Jd. 

11. The constitution confers on a county court no power to supervise or control 
a justice’s court except on appeal or certiorari. A county court has no power to 
issue a writ of injunction to restrain the enforcement of a judgment of a justice 
of the peace for a sum less than $20, rendered in a proceeding in which jurisdiction 
had ptoperly attached. Carlisle v. Coffee d& Price, 391. 

12. Article V, section 8, of the constitution of 1876, vesting in the district courts 
jurisdiction of all suits for the recovery of land and the enforcement. of liens 
thereon, confers on them exclusive jurisdiction over all liens created by act of the 
parties, and which existed before the suit was begun; such as mortgages, vend- 
or’s liens, and the like, the adjudication cof which often requires a degree of legal 
learning which justices of the peace were not supposed to possess. But that sec- 
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JURISDICTION — continued. 


tion does not confer exclusive jurisdiction on the district courts over attachment 
liens, which are fixed by operation of the law, about which no finding in the verdict 
is required, and the foreclosure of which fullows as a matter of right on a return 
of verdict for the moneyed demand, to secure which the writ of attachment was 
issued, Hillebrand v. McMahan, 450. 

13. Since the constitution of 1876 (article V, section 8) contains the same lan- 
guage used in the former constitutions in conferring jurisdiction on the district 
courts for the enforcement of liens, except that it restricts instead of enlarging that 
jurisdiction, it cannot be construed to deprive justices of the peace of the power to 
enforce attachment liens on lands for amounts within their jurisdiction, which, 
under former constitutions, they have exercised without question for thirty years. 
It must be construed to limit the exclusive jurisdiction of the district courts to that 
class of liens on land of which they had taken spécial and sole cognizance under 
previous constitutions, with power still existing in justices of the peace to foreclose 
such liens on land as, under previous constitutions, and without reference to the 
act of August 13, 1870, they had enforced against property of all kinds. Jd. 

14. The district court has no jurisdiction to decree the cancellation of a deed 
for the sale of land on the ground of fraud in the vendor, when the purchase money, 
exclusive of interest, the recovery back of which is sought, amounts to less than 
$500, there being no controversy involving the title, a reconveyance of which to 
the vendor was tendered by the plaintiff. Mizxan vy. Grove, 573. 

15. The doctrine announced in Stephenson v. T. & P. R’y Co., 42 Tex., 163, to 
the effect that the supreme court, with a view to determine its own jurisdiction, 
would inquire into the facts bearing on a succession and merger of two railroad 
companies, approved, with citation of authorities to be found in the opinion. Acres 
v. Moyne, 624. 


JUSTICE OF THE PEACE. See Evipvence, 8 Insgunction, 7. Jupe@ment, 6. 


JURISDICTION, 11, 13. 


LAND. See Certiriep Cory. Corporation, 6. Descriprron, 1, 2, 3,4. Evr- 


DENCE, 17. JupG@MeEN’, 3, 9,10. Lanp Certriricate. Patent. PRE-EMP- 
TION. 


LAND CERTIFICATE. See Certrriep Copy, 1, 2. CoLLtareraL PrRoceEpING, 1, 





2. Parent, 1, 4,7. PRe-eMprion, 2. 

1. Though a duplicate certificate, in lieu of one lost, might have been obtained 
under existing laws, yet it was competent for the legislature, under the constitu- 
tion of 1870, to direct the issuance of an original certificate in satisfaction of a pre- 
existing right, which had once been evidenced by a certificate, which had been 
lost. If, however, no certificate had ever issued, though the facts may once have 
authorized it, the legislature woul) have had no power, under the constitution of 
1870, to provide for its issuance. Holmes v. Anderson, 481. 

2. A bounty land certificate on which a patent issued to the original grantee was 
by its terms made alienable by the grantee, and “transferable by indorsement 
with a deed, before any competent authority and witnesses to the same."’ Formal 
assignments to several in succession, duly witnessed, the genuineness of the 
handwriting of each assignor being admitted, were on the back of the certificate, 
which after patent was found in the general land office. In that condition the 
certificate had been approved by the commissioner of land claims in 1859.  Plaint- 
iffs, who were heirs of the last apparent assignee of the certificate, knew nothing 
of the ownership of the certificate except from the facts above stated. Held, that 
a certified copy of the certificate with its indorsements from the general land oftice 
was admissible to establish title in the last assignee, and that the facts justified 
the presumption of the delivery of the certificate to him. Thompson v. Hines, 
525. 
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LANDLORD AND TENANT. See Prrncrean anp AGENT, 2. 


1. In the absence of statute the tenant, and not the landlord, is prima facie 
liable to third persons for damages resulting to them on account of injuries caused 
by not having the rented premises in proper repair. The landlord will not be re- 
sponsible unless the defects which cuused the injury existed when the prem ‘ses 
were leased, and then only to those who are not invited guests of the tenant when 
the injury was inflicted. Invited guests of the tenant must seek their remedy 
against him, and not his landlord, for injury caused by defective repair of the 
leased premises. Marshall v. Heard, 266. 


LAPSE OF TIME. See Pre-empri6y, 2. 
LEASE. See Conrract, 7. 
* LEGISLATIVE DEPARTMENT. See Jurispricrron, 3. Lanp Certrricats, 1. 


Rartway Company, 10. 


LEVY. See Arracnment. Saertrr’s Saxe, 1. 


LIEN. See AtracuMent, 6. JupGment, 3, 9, 10, 15. JurRtspreTron, 6, 12, 138. 


Morreace, 2. Practice rx Disrricr Court, 16. PiLeaprne, 15, 16. 

1. Under the mechanic's lien law of 1876, a contract was fi ed and recorded, and 
the land against which the lien was claimed was described by giving the nume of 
the original grantee and of a creek on which the land was, and tor particular de- 
scr ption of that portion owneg by the employer, reference was made to a deed 
conveying the land to him, giving the book and page of the county records. The 
location of that portion of the land on which the house was built was described as 
“the north or upper part of the tract.’’ Held, that both the description of the 
entire tract, and of that portion on which the lien was claimed, were sufficient. 
Swope v. Stuntzenberger, 337. 

2. Wuen there was no specific designation of the lines of the fifty acr2s on which 
a mechanic’s lien was claimed, it was properly designated by an otticial survey, 
ordered by the court as a basis for foreclosure of the lien by sale. Id, 

3. A mechanic claimed a lien for labor on a house, performed under a verbal 
contract, and the owner set up that the contract was not in writing and that the 
property was his homestead. Held, that if at the time the contract was made the 
property was not the homestead of the owner, no subsequent act of his in having 
lumber — ground to build and having the mechanic to construct him a house, 
could impr@§s on the property the homestead character. Id. 


LIMITATION. See Damages, 20. Deep, 2. Evipence, 2. Jupument, 4, 7. 


Parent, 1, 3, 6. Practice ry Disrricr Court, 27. Pre-EmMprion, 1. Straus 
Demanp, 1. Trespass TO Try TirLe, 3. Trusts anp Trustrexs, 1, 2, 3. 
Venpor's Lren, 10. Wr, 1. 

1. The statute of limitations will run as well in favor of one who claims alverse 
possession of land that is claimed to be a homestead for the hasband and wife, as 
it wou.d irrespective of the question of homestead. Waetstone v. Cof+y, 48 Tex., 
269, referred to as not containing a contrary doc'rine. Simonton v. Mayhlum, 7. 

2. Possession under a void gant issued after that date will not avail to sup- 
port the pleas of limitation of three anl five years. Parker v. Bains, 15. 

3. When the statute of limitations begins to run against one who, before its bar 
is complet», dies, leaving m nor heirs, it is only susp+nded for twelve months after 
his death (unless administration is begun before that tim*), and continues to run 
against his heirs, who are not protected by minority from its operation. Grimes 
v. Watkins, 133. 

4. When the plea of limitation was interposed against a claim for the value 
of personal property intrusted to defendant, and converted by bim, and there 
was evidence tending to sustain the plea, it was error to refuse a charge to 
Vou. LIX — 46 
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LIMITATION — continued. 


the eff-ct that, if defendant used no fraudulent means to conceal the conversion, 
and plaintiff might, by the use of ordinary diligenc*, have discovered such eon- 
version, then limitation began to run against plaintiff as soon as‘she, by the use of 
ordinary diligence, might have discovered such conversion; and the right to re- 
cover was limited to two years from the time when such discovery might have 
been made. Underwood vy. Coolgrove, 164. 

5. A suit brought on a promissory note before the bar of limitation was com- 
plete wi!l inure to the benefit of an intervenor interested in the recovery, who inter- 
vened in the action after the expiration of the four years from the time waen the 
statute began torun. Foote v. O'Roork, 215. 

6. That a mortgage was not set up and foreclosure asked until the exp'ration 
of four years from th? maturity of the note which it was given to secure, will not 
avail under a plea of limitation to prevent foreclosure, if suit was brought on the 
note before the bar as to it was complete. Id. 

7. The statute of limitation of three years’ possession under title or co’or of title 
cannot-be made available by a defendant whose vendor, though connecting him- 
self by regular chain of title with the sovereignty of the soil, hal conveyed all his 
interest in the land to another before executing a deed to the defendant. Brown- 
son v. Scanian, 222. ' 

8. The owner of land is chargeable with notice of its locality and boundaries, and 
the meaning and locality of every settlement made upon it by another without his 
authority. Oue holding the superior title cannot set up his ignorance of th» claim 
of right under which his land is occupied by an adverse claimant, in p-rson or by 
agent, to defeat limitation. Jd. 

9. Where, under a plea of five years’ limitation, possession is claimed under dif- 
ferent tiiles, and the requisite term of occupancy has elapsed uniler neither, bat 
the possession under one title must be tacked to that under another in order to 
make out the five years, a privity must be shown betwen the various titles ander 
which possession is claimed, or its continuity will be broken, and the statute of 
five years will not avail the claimant. Jd. 

10. A deed, possession under which, when recorded, will support the plea of 
five years’ limitation, must be an instrument of writing whica, consider+d with 
reference to its terms, without regard to extraneous aids, assumes and purports to 
operate as a conveyance of the land. The question of power to make the ded is 
not involved. Hence a deed made by one who was really a married woman at the 
time, though nothing on the face of the deed revealed that fact, and in which her 


husband did not join, will support the p'ea of five years’ limitation. Fry v.. 


Baker, 404. 

11. Even a link in a chain of title subsequent to patent which is not void, but 
voidable, will constitute a link in the chain of “title *’ within the meaning of the 
statute of limitation of three years; and this even though such voilable dee | had 
its origin in a transaction between the grantor and grantee, which was frau lulent 
as to an estate represented by the grantor; citing Pearson v. Burdett, 26 Tex., 
172. League v. Rogan, 427. 

12. An occasional invasion of the county in which land is situate by hostile 
bands of Indians, making forays (courts continuing to be regular y held th~ein), 
is not that ‘‘forcible occupation of the county . . . by a public enemy,” 
contemplated by the statute, that would stop the running of the statute of lim- 
itations. Pasch. Dig., art. 4621. Id. 

13. A patent issued on a forged transfer of a certificate in 1847, under which 
almost constant adverse possession was held until 1880, when those claiming the 
former paramount equitable title brought suit forthe land. Held, that th claim 
of plaintiffs was stale, and that the courts should not enforce it; following De 
Cordova v. Smith, and other cases cited. Id. 
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LOCATION OF CERTIFICATE. See Evipence, 17. 

LOST DEED. See Evrpence, 7. 

MALICIOUS PROSECUTION. See Damages, 12. 
MANDATORY AND DIRECTORY. See Smertrr’s Satz, 1. 
MARITAL RELATIONS. See Hussanp anv WIFs. 


MARRIED WOMAN. See AcKNOWLEDGMENT, 10. HusBanp AaNp Wire. Iim- 
ITATION, 10. 
MASTER AND SERVANT. See Damages, 1. 

1. The doctrine announced, that, when a servant contracts to work for his 
employer, be assumes all the risks ordinarily incid+nt to the business; and where 
he has equal knowledge with the master of the danger attending the work, that he 
assumes tne consequences of the risk if he continues in the employment. To this 
rule an exception ex sts in a case where the machinery furnished by the master in 
connection with the work is obviously defective, but the danger is not apparent, in 
which case the magter is liable. G., HW. &@S, A. R’y Co. v. Lempe, 19. 

2. The cases of Patterson v. The Pittsburg R. R. Co., 76 Pa. St., 389; Mayes ov. 
Chicago, Rock Island & Pac. R. R. Co., Alb. Law J., vol. 27, and Strahlendorf ». 
Rosenthal, 40 Wis., 675, referred to, and distinguished from this; and on the law 
as above stated, the cases of D: Forest v. Jewett, 88 N. Y., 261; Louisville & 
Nashville R. R. Co. v. Orr (Indiana, November 3, 1882), 8 Am. & Eng. R. R. 
Cases, 94; Umbach rv. Lake Shore R. R. Co., id., 98; Smith ». St. Louis, etc., Co., 
69 Mo., 32, and Naylor v. Chicago & Northwestern R. Co. (Wisconsin, December 
50, 1881), cited and approved. Jd. 

MEASURE OF DAMAGES. See Cartier, 3. Damages, 8, 21. Rarmway Com- 
PANY, 14. 

1. The measure of damages for a wrongful conversion of personal property is its 

value at the time of its conversion, with legal interest. Grimes v. Watkins, 133. 
MECHANIC'S LIEN. See Lren, 1, 2,3. Prieapre, 13, 16. 

1. Construing art. XVI, sec. 50, of the constitution in connection with arts. 8174 
and 2341, R.S., it is clear that in order to fix a mechanic's lien on a homestead 
the contract must be in writing. Huff v. Clark, 347. 

2. The lien of a mechanic or material man onee fixed on land, and the structure 
erected ther. on, is not affected by the subsequent destruction of the house, under 
the statute conferring the lien. Stewart v. Broome, 466. 

MERCANIILE USAGE. See Guaranry, 2. 
MERGER. See Raritway Company, 9. 
MINISTERIAL ACT. See Pre-emprrion, 5. 


MINORITY. See Neeoiicence, 1. Preaprna, 10, 11. 

1. A contract with a minor is voidable only by the minor or his legal represent- 
atives. Harris v. Musgrove, 401. 

2. An appropriation by the father of property sold by the son during his minor- 
ity will not relieve the purchaser from his liability to pay therefor according to the 
terms of his contract, unless such appropriation be made by the direction or assent 
ofthe minor. Jd. 

3. The assertion of ownership by a minor of property (sold during his minority) 
after his minority has ceased, which results in preventing the purchaser from 
obtaining possession, is such a disavowal of his contract as will relieve the pur- 
chaser from his obligation to pay for the same; but the assertion of ownership must 

be distinct and unequivocal. Jd. 
4. See opinion for the act of one who contracted during minority, which was held 
not to amount to a disavowal of his contract. Id. 
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MISTAKE. See Contract, l. : . 


MORTGAGE. See Conrract, 7. Power CovurLep wit AN INTEREST, 4, 5. 

1. In a suit by husband and wife to establish as a mortgage a deed absolute on 
its face, which was executed and delivered by them, conveying the prop :rty of the 
wife, the real intent of the husband and wife at the time of executing th» deed, 
which was not completed until its delivery, and the intent with whica the instru- 
ment was received by the party named as vendee, must govern. If it was deliv- 
ered and r-ceived with the understanding, on the wife's part, that it was, though 
absolute on its face, only a security for tue debt of the party miking i’, then it is 
not a mortgage, no matter what contrary intention may have existed between the 
husband, whose debt it was intended to secure, and his creditors, prior to the time 
the instrument was delivered. See charg: of court held error, because misleading 
and in disregard of the above rule. Davis v. Brewster, 9}. 

2. A court of equity will sustain a contract creating a lien upon property asa 
mortgage, whenever it appears from the contract that the parties intended it to 
operate as such; and though neither the word “lien” or ‘‘ mortgage” may ap- 
peur in the contract, yet if from its character it is manifest that it was contem- 
plated by the parties that the specific property should constitute a security for the 
performance of the obligation, equity will g.ve effect to the intention as between 
the parties and purchasers with notice. Dunman v. Colemun et al., 199. 

3. On the death of a partner pending suit brougit in the firm name, it is not 
necessary to make the legal representatives of the deceased par.ner a party. 
Id. 

4. In determining whether a deed, absolute on its face, shall be construed as a 
mortgage, equity will look to all the cireamstances preceding and attend ng its ex- 
ecution, and sometimes to those which occur afterwards. If there was a debt due 
from the grantor, and a loan made which the deed was intended to secure, the 
deed will be deemed but a mortgage, no matter how the transaction is disguised, 
and this though no written evidence of the debt be made or preserved. Loving v. 
Millileen, 423. 

5. Se statement and opinion for facts held sufficient to establish a mortgag>, 

though the deed was absolute on its face. Id. 

6. The purchaser at foreclosure sale of mortgaged land is not entitled by virtue 
of hix purchase to crops ungathered and remaining on the land at the time of his 
purchase, as against a purchaser of said crops from the mortgagor before sale. 
Willis v. Moore, 628. 

7. In Texas a mortgage is but a security for debt, the mortgagor remaining in 
possession, and the title remaining in him; hence, the foundation for many rights 
of the mortgagee in England, and several American states (which are enumerated 
in the op nion), does not exist in Texas. Id. 

8 A mortgage being simply a lien to secure the payment of a debt, it cannot 
be heli to give a mortgagee, or person purchasing under it, any greater right to 
ungathered crops standing upon the mortgaged land than one would have who 
purchased under a lien acquired in any other manner prior to the time the crop 
was plaated, or the right to plant it acerued. Jd. 

9. Crops, whether growing or standing in the field ready to be harvested, are, 
when produced by annual cultivation, no part of the realty; they are liable to vol- 
untary transfer as chattels, and may be seized and sold under execution. Jd. 

10. The mortgagor is entitled to sever, in law or fact, the crops which stand on 
the land at any time prior to the divestiture of his title by sale, under the mort- 
gage, and whenever such severance occurg title thereto will not pass by the pur- 
chase of title to the land under the mortgage. Jd. 


aa OL 





2 CRNA EN 





NECESSARY PARTIES. See Parties. 





ceaeihitadii 


- 


£ 











725 


InpEXx 





-—_ 


NEGLIGENCE. See Damacess, 24, 26. Master anp Servant, 1. Rarmwar 


Company, 2, 7, 8, 12, 15. 

1. In an action by a child six years old against a railway company for personal 
injuries infl:cted in the street of a city by the running of its cars, the negligence 
of the parent in sending the child unattended on an errand which required it to 
cross the railway track cannot be imputed to the child or aff-ct its right to recover 
for injury sustained. It will only be charg-able with such discretion in realizing 
and avoiding danger as achild would exercise. G., H. d& H. R’y Co. v. Moore, 64. 

2. Government Street R. R. vr. Hanlon, 53 Ala., 82; Boland and Wife v. Mis- 
souri R. R. Co., 36 Mo., 491, and Bellefontaine & 1. R. R. Co. v. Snyder, 18 Ohio 
St., 409, approved. Id. 

3. The duty to do no act which will inflict injury on a child rests upon all per- 
sons and corporations as well as upon the parent, and the fact that the negligence® 
of some thir person contributed to an injury wrought on the child can afford no 
excuse for the wrongdoer. « Jd. 

4. Every one about to step upon a railway track must listen and look before at- 
tempting to cross, in order to avoid an approaching train, and not walk carelessiy 
into the place of possible danger. A failure to do this is not merely an imperfect 
performance of duty, but an entire failure of performance, which will bar the 
right to recover damages if it contr.buted proximately to an injury infl cted by the 
tran. Due care must appear on the part of him who sustains the injury, and this 
vhether it was caused by a train going forward or backward. G., H. dé S.A. R’y 
Co. v. Bracken, 71. 

A person attempting to cross a railway track, whether at a road crossing or 
elsewh re, must use due care himself to avoid danger; if he does not do so, and 
his own negligence is the proximate cause of injury infl cted by a passing train, he 
cannot recover, although the railway company may not have given the signals which 
the law requires to indicate the approach of a train. In such case he contributes 
to his own injury, and it is not the result of the omission of the act required by 
law. [. & G.N. Ry Co. v. Graves, 310. 

6. He is, however, justified in expecting that such company, in approaching a 
crossing with its train, w.ll give proper signals to indicate its presence, and if, 
relying on this, he attempts togross the track without knowledge or means of 
knowledge of the train’s approach aud is injured by the train by reason of the 
failure to give proper signals of approach required by law, he is entitled to recover, 
Id. 

7. A charge of court instructing the jury that it was the duty gf a railway com- 
pany to reduce the speed of the engine when crossing any of the streets of a city, 
wis error in the absence of legislation regulating that matter. In a given case a 
failure to reduce speed m'ght, as a matter of fact, be negligence, but this must be 
ascertained and determined by the jury. Jd. 

&.One who had been a section hand on a railway, while traveling at night be- 
tween road cross ngs by stepping on the railway ties, was struck by an engine 
from behind and injered. He knew that a train approaching from behind him was 
due, and watched, looking behind from tim to time for its approach. He tes- 
tified that the engine had no head-light burning, and that he would have escaped 
the injury if it had been burning. As to whether the head-light was burning, he 
was corroborated by some witnesses and contradicted by others. Held, 

(1) The evidence did not warrant a gerdict for damages. 

(2) One thus aware of his dang’r, and who by his own act contributes to the in- 
jury, cannot recover, unless the railway company, through its agents in charge of 
the engine, has knowledge of his danger long enough before its infliction to avoid 
it, or the injury was wilful. 

(3) A court cannot declare as matter of law that the omission of any act is neg- 
ligence, unless its performance is required by law. 
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NEGLIGENCE — continued. 

(4) He who seeks damages for injury inflicted by another cannot recover if he 
has himself contributed to it. 

(5) This case distinguished from H. & T. C. R’y Co. v. Sympkins. H. & T. C, 
Ry Co. v. Richards, 373. 

9. Stepping from a moving railway train, which checks its speed at a station 
instead of stopping, as required by law, is not necessarily negligence in him who 
thus steps from it and is thereby injured. If in stepping from the train he takes 
no more risk than a man of ordinary prudence would take under like circum- 
stances, he is not thereby precluded from recovering for injuries sustained. If, 
on the contrary, he failed to exercise ordinary prudence, and stepped from the 
train when a prudent man would not, his recovery of damages for injury would 
be prevented by his contributing by his negligence to his own hurt. G., H. & 8. 
A. R'y Co. v. Smith, 406. 


NEW TRIAL. See Appear, 3. Damaces, 18. Prueaprna, 12. Practice rn Dis- 
trict Court, 1. 


NEWLY-DISCOVERED EVIDENCE. See Damages, 18. - Practice 1n SUPREME 
Court, 13. 


NOTARIAL ACT. See AckNOWLEDGMENT, 7. 


NOTICE. See Apmrnistrator’s Save, 1. Evipence, 19. Jupament, 10. Line 
ITATION, 8. RarLway Company, 7. VENbDOoR’'s Lien, 2. Wut, 4. 


NUNCUPATIVE WILL. See Wirt, 4. 
OFFICER. See Corporation, 3. VENUE, 2. 
OFFICIAL BOND. See Surety, 1, 2, 3. 
OPEN ACCOUNT. See PLeaprna, 4. 
OPPRESSION. See Fraup, 6. 

ORDER OF SURVEY. 

1. Where the county surveyor had been apwpinted to make a survey, it is irregu- 
lar for the judge in vacation to issue an order of survey also to another surveyor, 
But where both surveyors made surveys and testified, it will not be presumed that 
such irregularity prejudiced the result. Hawkins v. Nye, 97. 

OUTSTANDING TITLE. See Venvor’s Lies, 9. 
PARENT AND CHILD. See Neeuicence, 1. 
PAROL AGREEMENT. See Srature or Fravups, 1, 4 


PAROL EVIDENCE. See Appiication or Payments, 1. Drscriptron, 2. 
EvIpENCE, 17. 

PARTIES. See Jupement, 14. Limrration, 5. Morreaae, 2, 3. Practice In 
District Court, 15. Trespass ro Try Tire, 6. 

1. While it is not clear that a jadgment creditor who has purchased the defend- 
ant’s land under his judgment is a necessary party to a suit brought to establish 
and substitute a deed to another from the judgment debtor, antedating his judg- 

ment, under the acts of April 14, 1874, and July 13, 1876 (General Acts 1876, 
pp. 45-47), he is undoubtedly a proper party, and, if not made a party, would not 
be bound by the judgment substituting the deed. Lanier v. Perryman, 106. 

2. No judgment can be rendered against the trustees of a corporation in their 
individual character, for the debt of the corporation, unless they have made them- 
selves personally liable therefor; following Dyer v. Sullivan, 18 Tex., 773. Snyder 
v. Wiley & Porter, 448. 
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PARTIES AND PRIVIES. See Jupement, 11. 


PARTITION. See ApvancemMeENtTs, 1. Homestreap, 7, 12. Srarurges Con- 
STRUED, 4. 


PARTNERSHIP. See AppricaTion oF Payments, 2. MortraaGce, 2. PRactricu 
in Disrrict Court, 26. 
1. There must be an actual payment of a firm debt by one partner after disso- 
lution before be can maintain an action for contribution against the other. Long 
vy. Garnett, 229. 
2. While one of two or more partners cannot impose a new obligation on the 
firm after its dissolution, or vary, so as to bind the firm, the character of its exist- 
| ing contracts, yet, when one who has dealt with the firm during its continuance as 
i such, receiv. s from one of its members, after its dissolution, but ignorant thereof, 
' . a note in payment of a firm debt, the firm will be bound for its payment. Davis 
v. Willis, 47 Tex., 154, and Tador v. White, 27 Tex., 584, followed. It is always 
a question of fact for the jury to determine whether the payee had notice or not of 
the dissolution. Id. 





PATENT. See Cotiarerat Proceeprne, 1, 2,3. Evinence, 9. PresumMprion, 
2, 5, 6. 
1. A patent issued by the proper officers of the state upon a valid land certifi- 
cate, though issued to one claiming under a forged transfer of the certificate, con- 
+ veys titie within the meaning of the statute of limitations of three years. One 
having a pre-existing right attempted to be conveyed by the forged transfer is 
not concluded by the issuance of the patent, nor is the state; but as to all other 
persons the patent is conclusive in favor of the patentee. League v. Rogan, 427. 

2. Such patent is not void, but voidable only; and the real owner of the cer- 
tificate, whose transfer thereof was forg*d, may elect to permit the patent to 
stand, and by suit have judgment rendered vesting legal title in himself by 
reason of his equitable title existing prior to the patent; or he may, by proceed- 
ings begun in time, procure a canceliation of the patent and the issuance of an- 

- other to himself. This case distinguished from Wright rv. Daily, 26 Tex., 730; 
Harrs v. Hardeman, 27 Tex., 249; Eliot v. Whitaker, 30 Tex., 420, and other 
eases cited. Id. 

%. Such a patent, so issued upon a forged transfer of a certificate, constitutes 
such title as will support the plea of limitation of three years. Smith v. Power, 
2.5 Tex., 33, discussed and distinguished from this case. Id. 

4. A patent issued on a valid certificate by the officers authorized to investigate 
the patentee’s right to it, and by its issuance to extend title, passes to the patentee 
the naked legal title. It does not pass the paramount title if the certificate on 
which it issaes belongs to 30me other person than the patentee; but it does pass, 
as against the government, title valid in itself. Jd. 

5. A ttle effective against some persons, but not against all persons, is not void 
but voidab'e. Jd. 

6. Veramendi v. Hutchins, 48 Tex., 531, and Burleson v. Burleson, 28 Tex., 417, 
reviewed and discussed in regard to limitation. Jd. 

7. While a patent should always contain recitals showing the number, date 
and class of the certificate on which it is based, yet this is not the only evi- 
dence by which the identity of the certificate on which the patent issned may be 
shown. ‘The name of the grantee, quantity of acres patented, and the location, 
as shown by the general land office, of the land covered by the certificate, and 
that conveyed by patent, may be looked to in order to identify the certificate as 
the one on which patent issued. Cox v. Cock, 521. 





PAYMENTS. See Appiication or Payments, 12. Principat AND AGENT, 2. 
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PLEADING. See Asstanor AnD Asst@ner, 2. Contract, 2. Damages, 11, 12, 





15. Deep, 3. IMPROVEMENTS INGOoD Fartn, 2,3. [NsuncTrion, 2,3. Jupe- 
MENT, 11. Jurisprction, 8,9. Practice ry District Court, 1l. Trespass 
To Try TiTLe, 3. VENUE, 4. 

1. If one sued with others as a joint trespasser on land, in trespass to try title, 
fails to restrict his defense to so much of the entire tract as he claims, and dis- 
claims as to the remainder, but on the contrary unites with his co-defendants in 
denying any right of the plaintitf to the land, he thereby renders himself jointly 
liable for the wrongful holding of*his co-d-fendants, if the plaintiff recovers. 
Having done more than was necessary for his defense, he becom +s a participant in 
the wrongful holding of his co-defen:lants, and both become jointly and severally 
liable for the continuing trespass of each. Walker v. Read, 137. 

2. See statement and opinion for pleading held sufficient to charg? several as 
joint trespassers. Id. 

3. An answer in a suit to recover on a promisso”y note set up that the note was 
based on ‘*a gambling transaction."’ Held, that in the absence of sp-cific aver- 
ments stating what the real character of the transaction was. or that plaintiff’s 
connection therewiti was such as to make it unlawful between the parties, an ex- 
ception to that portion of the answer was properly sustained. McCamant y. Bat- 
sell, 36%. 

4. Where a suit is based upon the former suretysh'p of plaintiff for the defend- 
ant, and the payment, by plaintiff, of defendant's debt, the cause of action cannot 
be stated as an *‘ account’ or ** open account ” within the meaning of article 2266, 
R. S., which the plaint:tf may establish by his ex parte affilavit. Any other coh- 
struction of the statuse would mike the ex parte affilavit perform the office of 
establishing, not only that plaintiff hal paid the amount of money sp>cified, but 
that there was a contract b-tween defendant and hims-lf which made him lable 
as surety to pay it, in the face of the fact that the note itself would afford better 
evidence that the suretyship existed. Jd. 

&. The statute (R. S., art. 12 5), which provides among other things that an 
answer setting up ‘‘ that an account which is the fvundation of the plaintiff's ae- 
tion, and supported by an affidavit, is not just,’’ must be denied by an answer 80 
verified, and that ‘tin such case the answer shall set forth the items and particulars ~ 
which are unjust,” regulates the manner of pleading, but does not r-lievea plaint- 
iff from the necessity of proving his case by comp :tent evidence. Jd. 

6. Article 2266, R.S., which makes an account supported by aflilavit prima 
facie evidence of its correctness in certain cases, prescribes a rule of evidence ap- 
plicable only to open accounts. Id. 

7. The word account, as used in that statute, has its popular, rather than a 
technical, signification, and applies to transactions between persons, in which, by 
sale upon the one side, and purchase upon the other, the relation of debtor and 
creditor is created by general course of dealing, and does not apply to one or more 
isolate! transactions resting upon special contract. /d. 

8. When the liability of the defendant rests upon the fact that the plaintiff was 
his surety and, has paid a debt for him, that liability is the result of contract, 
which fixes its extent, the law fixing the time when it should be paid; thus the 
element of uncertainty is wanting, and it cannot constitute an “account ’’ within 
the m ‘aning of art. 2266, R. 8. Id. 

9. To give the statute a construction which would require a defendant to swear 
that a transaction between the plaintiff and third persons, of which h* might have 
no personal knowledge, either did or did not occur, in whole or in part, before he 
could be permitted to controvert the ex parte affidavit of his adversary, would be 
to encourage swearing without knowledge, or in some cases to forego a just de- 
fense which might be clearly established under settled rules of evidence. Jd. 

10, See statement of this case for facts pleaded by one whose disabilities were: 








PLEADING — continued. 
removed, in a proceeding to which he was not really a party, and which were held 
sufficient to authuriz2 a recovery of his property conveyed by his father, under 
power of attorney from him, to satisfy a pre-existing debt of the father. Graves 
v. Hickman, 381. 

11. In such a proceeding, when the petition avers a willingness to. repay all 
sums of money expended for the plaintiff, averring ignorance of the true amount, 
and asks an account between the plaintiff and the purchaser, it is suffivient with- 
out the necessity of making a formal tender of a specific sum. Jd. 

12. In an action brought for the new trial of issues determined by a former 
judgment, which is based on the discovery of new evidence, the petition should set 
forth the new evidence verbatim. It should be contained in accompanying affi- 
davits of the witnesses who wiil testify, or the absence of the affilavits should be 
sati-factorily accounted for. Tne petition shou!d also state the fac's constituting 
diligence and to discover the testimony before the former trial. A general state- 
ment of the character of the evidence discovered, and that due diligence was used 
tu discover it sooner, will not be sufficient. Anderson v. Sutherland, 409. 

13. An itemized aceount of materials furnished in the erection of a building, 
consisting of brick and sand, and which was filed in the county clerk’s office to 
fix a lien under the act of 1876, is sufficiently certain if it gives the number of 
brick and the dates between wh:ch they were delivered, and the number of leads 
of sand with like dates, with the price of the brick per thousand, and of the sand 
per load, without giving specific dates at which each part of the whole was de- 
livered. Stewart v. Broome, 463. 

14. Sach an account, with an accomp inying affidavit of its correctness, as re- 
quired by sta‘ute, with the certificate of the proper officer that it was sworn to, and 
of its filmg and reg stration, is admissible in evidence; the certificate of the officer 
being prima facie evidence of the facts it recites. Id. 

15. The certificate of the clerk who recorded such an account, with accompany- 
ing affidavit, is prima facie evidence of the date of its filing and registration as 
recited in his certificate. Id. 

16. Se opinion for a description of property, on which it was sought to fix a 
lien for material used in building, held sufficiently certain. Id. 

17. The filing of a paper in a canse, designated therein as an “ amended peti- 
tion,’ wherein one not before a party to the cause seeks to mak» himself a plaint- 
iff in lien of the original plaintiff, is an irregularity though filed with leave of the 
court, and no judgment can b> rendered thereon until after service thereof upon 
the defendant as in an original suit. The fact that defendant has not been cited 
to appar and answer the petition of such a party affords no ground for exception 
to the petition, though a plea to the jurisdiction of the person for want of service 
should b+ sustained. Armstrong v. Bean, 492. 

18. If, however, after attempting to except to such petition because there was no 
service thereof, the defendant answers in full to the merits, te will be regarded as 
having waived the irregularity of the proceeding. Id. 

19. The rights of a party thus permitted to be made a party plaintiff were 
neither enlarged or restricted by any proceedings had formerly between the origi- 
nal parties to the cause. Jd. 

20. Former decisions to the effect that a statement of facts filed more than ten 
days after the adjournment of the term, when no bei was entered upon the min- 
utes of the court in term time p°rmitting it, adhered to. Id, 


POLICY OF INSURANCE. See Insurance Company. 

POLITICAL QUESTION. See Taxartron, 15. 

POSSESSION. See Jupement, 10. Limrratron, 2, 9, 10. 

POWER OF ATTORNEY. See Power Cour.ep with AN INTEREST, 2, 3, 
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POWER COUPLED WITH AN INTEREST. 


1, Itis the duty of a sheriff who has an execution in his hands, to obey all law- 
ful instructions of the owner of the judgment on which it issued in making alevy 
and sale. When one, other than the judgment creditor, or his recognized attor-, 
ney, assumes to direct him, he is not bound to obey, unless such party has the legal 
or equitable title to the judgment. The owner of the judgment has the right to 
control the execution, even as against his own attorney of record. Daugherty y, 
Moon, 397. 

2. An agent, whose power of attorney to collect a judgment gives him an inter- 
est, not in the judgment itself, but in its proceeds when collected, has, in legal 
contemplation, no such “power coupled with an interest ’’ as will preclude the 
owner from revoking the agency before the judgment is collected. If he so re- 
vokes it the agency is gone, and the agent can have no cause of action against a 
sheriff who afterwards refuses to obey his order to sell under execution issued on 
the judgment. /d. 

3. A power coupled with an interest, as applicable to a power of attorney, ex- 
ists when the interest of the attorney is established in the subject on which the 
power is to be exercised; it does.not exist when the “interest *’ is only in that which 
is to be produced by exercising the power. Id. 

4. The power of sale given in a mortgage by husband and wife, which authorizes 
the mortgagee to sell the land at pubic or private sale, if the money to secure 
which it was given should not be paid at maturity, is a power coupled with an in- 
terest, and is not revoked by the death of the husband; though our courts have 
held sales under such circumstances inconsistent with the policy of the probate 
laws of 1848. Armstrong v. Moore, 646. 

5. A clause in such a mortgage that the land mortgaged was not homestead 
would not be binding on the wife, unless connected with representations made by 
her, which were intended to deceive and which did deceive the mortgagee to his 
prejudce. Jd. 

6. In this case, where land was sold by a mortgagee under a power to sell at 
public or private sale to satisfy the debt, pending administration on the esta‘e of 
the deceased mortgagor, whose wife survived, and the estate of the mortgagor 
was insolvent, the sale did not divest the homestead rights of the surviving wife 
and children. ° Id. 


PRACTICE IN DISTRICT COURT. See Acknowrepement, 2, 6. ATTACHMENT, 





1. Bittor Exceptions, 2,3. Carrie. 4. Conrract. 3. Damages, 15, 18, 24, 25, 
Description, 1, 3,4. GarnisuweEnt, 1, 2, 6. 7,8. 9. Insunerion, 7. Jupe- 
MENT, 11,12. Jurtsprcrron, 7, 8, 9, 10. Limrratron, 5, 6. Morreace, 3. 
PartTNeERsHIP, 2. Pracrick in SuPREME Court, 9,10. Taxarion, 4. VENUE, 
4. Witt, 2. 

1. The rules of the supreme court are founded on the assumption that the dis- 
trict judge before whom a case was tried has acted in the exercise of a more 
liberal discretion than the supreme court can indulge. He observes the manner of 
the witnesses in testifying to aid him in judging of their credibility. The district 
court should grant a new trial when satisfi:d that injustice has been done; other- 
wise in many cases, where from an inspection of the record by the supreme conrt 
there appears evidence to sustain the verdict, and no reversal can be hud. injustice 
may be done by local preju lice and other causes, which the district court should 
have prevented. The G.gH.d S. A. R’y Co. v. Bracken et al., 71. 

2. See opinion for a case in which there was no evidence to sustain the judg- 
ment. Id. 

3. The statute (R. S.. 1539-1333) does not contemplate that in a case where many 
issues are involved, one single issae may b2 submitted; but on the contrary, wheo 
a special verdict is taken, it should be on all the issues neces-ary to a proper judg: 
ment on the whole case. H., H. d& W. T. Ry Co. y. Snelling, 116. 
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PRACTICE IN DISTRICT COURT — continued. 


4. An assignment of errors as follows: ‘‘the court erred in not granting a new 
trial; the evidence did not warrant a finding in excess of $7,500,"’ is too general 
to entitle the appeliant to an examination in the supreme court of complicated and 
contested accounts. Id. 

5. The appointment of an auditor is so entirely within the discretion of the dis- 
trict court, that a refusal to make such an appointment would only be revised on 
appeal, if at all, when a gross abuse of discretion is shown. Id. 

6. Where, more than two years after an itemized account was set up by defend- 
ant and sworn to, the plaintiff filed his affidavit denying its correctness, and this 
upon the eve of announcing ready for trial, a continuance of the cause on defend- 
ant’s application, to procure testimony rendered necessary by the plaintiff's affi- 
davit, should have been granted. Grimes v. Watkins, 113. 

’ 7, A court is not bound to strike out objectionable portions of a charge asked by 
counsel, and give what may remain, though it be correct. It may modify the 
charge or reject it altogether, and its rejection cannot be assigned aserror. Brown- 
son v. Scanlan, 222. 

8. In a suit on a promissory note, the note itself must b> produced in evidence, 
or its absence accounted for; but if secondary,evidence of its contents be admitted 
without objection, the failure to produce the note cannot be urged for the first time 
onappeal. Robinson v. Brinson, 20 Tex., 438, cited and construed. Long et al. 
v. Garnett, 229. 

9. A witness my, on cross-examination, detail all his knowledge cf the matters 
in ixsue in response to a general request to do so, if, in thus doing, no improper 
evidence is elici'ed. The rule which confines the cross-examination to questions 
propounde:l and answered on the examination in chief does not exist in Texas. 
Rhine v. Blake & Jenkins, 240. 

10. The district court in all cases within the scope of its jurisdiction has author- 
ity to grant any measure of relief, whether in law or equity, that could at com- 
mon law be granted either by a court of law or equity. Shulte v. Hoffman, 18 
Tex., 678; Teas v. Robinson, 11 Tex., 776, and Tuck+r v. Anderson, 25 Tex. Sup., 
18, cited and approved. Voigtlander v. Broetz, 285. 

11. Suggested as the better practice for a party, in the concluding prayer of his 
petition, to ask specially for the particular relief de-ired, though a failure to do so 
will not affect the power of the court to afford the relief to which the case as made 
entitles him. Jd. 

12. The authority of the district court to grant relief in favor of a purchaser at 
foreclosure sale made under its judgment, when the def-ndant in possession refuses 
to surrender the premises, discussed, an | the conclusion announced that the district 
court rendering such judgment has authority to direct the issuance of a writ of as- 
sistance to p!ace the plaintiff in possession without requiring him to institute pro- 
«ceedings for that purpose. Id. 

13. The rule of practice again announced, that when it becomes necessary that 
a statement of facts shall be made out, signed ani filed after the adjournment of 
the term, an order to that effect must b>» applied for by a written motion entered 
of record. Leon & H. Blum vy. Neilson, 378. 

14. If such motion is made, and the order granted, and from any cause it is not 
found in the minutes of the court, no entry of it at a subsequent term will be al- 
jowed, unless the fact of its having been granted siall be established by memo- 
randa upon the judge's docket, or found among the files of the cause. Id, 

15. Judgment may be rendered against one wno is but a formal party to a suit, 
if the.evidence discloses that he has incidentally received specific value in a traus- 
action connected with the subject of litigation, for which, under the evidence and 
pleadings, he should account. Harris v. Musgrore, 401. 

16. When suit is brought in the district court to foreclose a lien alleged to exist 























































ee 








732 


INDEX. 








PRACTICE IN DISTRICT COURT —continued. 


on land for an amount which of i‘slf would not be sufficient to give that court 
jurisdiction, and on the trial it is ascertained that no lien exists, the proper practice 
is to dismiss the cause for want of jurisdiction. Snyder v. Wiley & Porter, 448, 

17. An application for continuance to procure testimony to support a title which, 
under the pleading, cannot be considered, should be overruled, and the court may 
properly look to the state of the pleading in passing on it. Burrow v. Brown, 457, 

18. When a party to an action of trespass to try title desires information as to 
the character of his adversary’s title, he s:ould demand before trial an abstract 
thersot. If he fails to avail himself of this right, and goes into tral withont re- 
quiring such abstract to be furnished him, he cannot afterwards complain of sur- 
pris? on account of the evidences of title produced on the tria!, when there has 
been no act or declaration of the opposing purty calculated to m'slead him. IYd, 

19. Much is left to the discretion of the judge trying a cause, in granting or re- 
fusing a continuance after the trial has begun; his action will not be cause for 
reversing a judgment, unless there has been a clear abuse of such discretion. Id, 

20. When the issues involved in a cause are such as to require explanation toa 
jury, the proper practice is for the court to «lo this in a general charge, and not 
submit the case to the jury entirely on charges asked by the parties and given. 
Redus v. Burnett, 576. 

21. Instructions asked by counsel should always be signed by them; for though 
it may be ascertained by whom they were asked by reference to bills of exception, 
the julge may, it seems, properly refuse to sign a bill of exceptions based on 
a refusal to give or on the giving of a charge asked, and which is so marked by 
him. Id, 

22. See statement of case for a decree of chancery court of Miss'ssippi, made 
the basis of an action in Texas, which was held to be final in its character. Id. 

23. When suit is brought on a judgment of a sister state, the defendant may 
show that he was never served with process in the foimer suit, and never appeared 
either in person or by attorney; foilowing Norwood v. Cobb, 15 ‘Tex., 500, and 
Chunn v. Gray, 51 Tex., 114. Jd. 

24. See statement of case for facts in evidence which were held not sufficient to 
support a verdict. If the verdict finding that appellant had author.zed counsel to 
appear for bim was not wholly unsupported by the testimony, it was contrary 
to the weight of evidence, and. for the want of sutticient proof to sustuin the ver- 
dict, a new trial should have been granted. Jd. 

25. E.idence of the good or bad character of one who is neither a party or a 
witness in a cause, and whose reputation is not made an issue therein, should be 
excluded as irrelevant; and in this case its improper admission may have created 
a false issue which controlled the verdict of the jury. Jd. 

26. When, in an action by a partnership, the name of one of the members is 
omitted from the petition as a party plaintiff, he may be made a party plaintiff by 
amendment, without the necessity of further service on the defendant; the cause 
of action remaining the same. Jobersonv. McIlhenny, Hutchins & Co., 615. 

27. Limitation would hot, in such case, ran against the cause of action up to 
the date of such amendment. Id. 

28. See statement of case for answers to interrogatories, which were not liable 
to the objection that they were not responsive. Id. 


PRACTICE IN SUPREME COURT. See Asstanment or Errors, 1, 2, 3, 4, 5. 


Birt or Exceptions, l. Fraup. 3. Hanpwririne, 1. Practice rn Dis- 
rrict Court, 7. STatemMentT or Facts. 

1. When, from the testimony of appel.ee, who was plaintiff. it was manifest 
that he could not recover, the judgment was reversed, and judgment rendered by 
the suprem:2 court against him. G., H. & S. A. Ry Co. v. Drew, 10. 
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PRACTICE IN SUPREME COURT —continaed. 














2. When the transcript in a case appealed to the supreme court comes up with- 
out containing the pieadings of either party, and this by agreement of counsel 
and without the app:oval of the district judge of such omission (the case not 
being an agreed case under article 1414), the supreme court cannot know that 
there is any subject matter of litigation, and the appeal will be dismissed. Hubby 
vy. Harris, 14. 

3. A judgment of the district court will not be reversed because of errors in the 
charge, it from the whole record it appears that the jury was not misled by it, 
and the final result was in no way affected by such charge; followmg Armstrong 
v. Lipscomb, 11 Tex., 654; Hollingsworth v. Holshousen, 17 Tex., 47, and other 
cases. Houston County v. Dwyer, 113. 

4. The fact that a jadgment did not afford all the relief to which a party may 
have been entitled will constitute no ground for reversal, where no obj -ction is 
made to the form of the judgment pr or to the filing of assignments of error. 
G., C. & S. F. B’y Co. vy. Donahoo, 128. 

5. A question raised by an assigament of error, involving the ruling of the 
court in excluding evidence, cannot be considered when the bill of exceptions fails 
to show the objection to the evidence. Underwood v. Coolgrove, 164. 

6. An as-ignment of error that “the finding of the jury is contrary to the law 
as given them in the instructions of the court,’ without discriminating as to what 
particular branch of tne charge was dsregarded by the jury, will not be consid- 
ered. H. & T.C. Ry Co. v. Marcelles, 334. 

7. In the absence of a statem»nt of facts or bill of exceptions, the supreme 
court will not consider the action of the court below in receiving or r-jecting evi- 
dence, nor will it pass on the correctness of charges given or refused; following 
Tucker v. Willis, 24 Tex., 247, and other cases cited. The exe-ption to this rule 
established in McGaughey v. Bendy, 27 Tex., 535, recognized. JT. & P. Ry Co. 
v. McAllister, 349. 

8. The rule announced in McGuire v. Newbill, 58 Tex., 314, that the supreme 
court will not consider a statement of facts filed after the adjournment of the 
term, if an order has not been made and entered of record during the term allow- 
ing such statement to be made up, signed and filed within ten days after adjourn- 
aent, adhered to. Jd. 

9. Objections to the order of argument in the court below will not be regarded 
when urged for the first time on app-al. Harris v. Musgrove, 401. 

10. The discretion exercised in permitting special exeeptions to be filed toa 
petition, after aliowing the defendaut to withdraw his announcement of ready for 
trial, would not afford cause for reversal if the exceptions were well tuken. Obert 
v. Landa, 475. 

11. A paper incorporated in the transcript, and intended as a statement of facts, 
was filed on the day when the trial occurred, two days before a motion for new 
trial was made, and ten days b-fore its approval by the judge. It did not pur- 
port to contain a statement of all the facts in evidence on tue trial. It was ap- 
proved by the district julge, but contained no recitation of a disagreement of 
counsel. The clerk's certificate was also attached, that ‘ the testimony was signed 
and sworn to by the respective witnesses,"’ as therein stated. J/eld, it was not 
such a statement of facts as could be considered on appeal. Barnhart v. Clark, 552. 

12. In order to author.ze the reversal of a jadgment for error commutted in the 
court below, the ervor must be one prejudicial to the party complaining. Rulings 
upon the pleadings, when of a character that could not have affected the result, 
will be regarded as immaterial. Day v. Stone, 612. 

13. A rehearing will not be granted in the supreme court on the ground of 
newly discovered evidence; to grant it for such a cause, would be to exercise an 
original jurisdiction not contemplated by the constitution. J. @ G. N. Ry Co. v. 
Anderson County, 654. 
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PRE-EMPTION. See Lanp CerRtTIFIcaTR, 2. 






1. Neither the three nor five years’ statute of limitations can avail a pre-emption 
claimant whose pre-emption claim is of land already held by a private individual 
under patent, or location and survey, which would entitle him to a patent; follow- 
ing Sutton v. Carabajal, 26 Tex., 590, and Buford v. Bostwick, 58 Tex., 63. Clark 
v. Smith, 275. es 

2. An unconditional headright certificate for six hundred and forty acres of land 
was filed in the office of a d.strict surveyor May 12, 1858; located July 5, 1858; the 
field notes of its survey recorded in the proper surveyor’s office July 5, 1858; filed 
in the general land office August 12, 1858, and patent issued thereon June 18, 1874, 
There was no evidence that the conditional certificate was in the general land office, 
but the unconditional certificate showed by its recitals that it was issued by the 
board of land commissioners upon sufficient proof. There was no action of the 
commissioner of claims approving or disapproving the unconditional certificate, 
Held, 

(1) Though the conditional certificate was not in the general land office when 
patent issued, yet, after so great a lapse of time, it will be conclusively presumed 
that the ‘sufficient proof’’ referred to in the body of the unconditional certificate 
Was made; that it was such as was required by art. 4310, Pasch. Dig., and that it 
dispensed, under the circumstances, with further proof that the uncond tional eer- 
titicate was actually in the general land office; following Hanrick v. Jackson, 55 
Tex., 32; Gullett v. O'Connor, 54 Tex., 416; Todd v. Fisher & M.ller, 26 Tex., 240; 
and other cases. 

(2) Even if this was not sufficient to establish the legality of the certificate, it 
was rendered g od by section 1 of the act of December 15, 1859, providing for the 
issuance of patents. 

(3) This case distinguished from Durrett v. Crosby, 28 Tex., 688. Id. 

3. Land held by virtue of the location and survey of such a certificate was set- 
tled on and improved by one who attempted to establish thereon his pre-emption. 
‘n a suit against him by one having title under the certificate, held, 

(1) That to defeat plaintiff's claim for rent it was not only necessary to show 
that defendant had paid all taxes due, but it must also be shown affirmatively by 
proof that the plaintiff had failed to pay the taxes; citing Pope v. Davenport, 52 
Tex., 221, and Miller v. Brownson, 50 Tex., 597. Id. 

4. A defendant sued for land to which the plaintiff had acquired title before the 
defendant attempted to secure the same as a pre-emptor, cannot give in evidence 
declarations of the surveyor and commissioner of the general land office in regard 
to his pre-emption c'aim. Thompson v. Comstock, 318. 

5. Suit may be maintained against a surveyor, to compel a survey, by one claim- 
ing pre-emption rights against a patentee who also claimed as a pre-ewmptor, but 
Wiose patent was yrocured by false affidavits as to his setilement and occupancy. 
The issuance of the patent was a minisierial act, and, if done without authority of 
law. the patent is invalid as against one claiming a pre-existing equity. Calvert v. 
Ramsey, 499. 

6. One seeking to establish a pre-emption went with his fam'ly on public land 
in 1871, and, after beginning an improvement, sold his claim to another, agreeing 
to make a transfer to whoever he would name, after which he moved out of the 
state, and three years af erwards conveyed to the defendant, who was the widow 
of his vendee, and whose husband went upon the land in 1871, and was killed May 
12, 1872. The first purchaser never occupied the land, but owned and occupied at 
the time of the purchase another homestead. The widow occupied the land until 
1874, when, returning home after a visit, she found plaintiff in possession. ‘The 
defendant received a patent, as the assignee of the first occupant, August 23, 1875, 
In a suit by one claiming under a pre-emption settlement August 15, 1874, held, 
(1) The removal of the first settler from the state operated an abandonment of 
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PRE-EMPTION — continued. 
his right to claim as a pre-emptor, and the first purchaser already having a home- 
stead, the land became a part of the unappropriated public domain. 
(2) The patent issued to the vendee of the first purchaser, in 1875, conferred no 
right to the land as against one claiming adversely as a pre-emptor, who settled 
as such on the land in 1874. Daughty v. Hall, 518. 


PRE-EXISTING EQUITY. See Parent, 1. Pre-kmprron, 5. 


PRESUMPTION. See Apmrinistrrator’s Saute, 1. ArTacumMent, 14. Commu- 
nity Property, 1. Execution, 3. Guaranty, 2. Pre-emprion,2. Ratt- 
way ComPAany, 59, 6. 


PRINCIPAL AND AGENT. See Fravup, 4. Insurance Company, 1, 2,3. Power 
COUPLED WITH AN INTEREST. 

1. The husband may, in the wife’s name, delegate to another authority to col- 
lect rents accruing from the wife's separate properiy, on a lease already made by 
the husband. Rhine v. Blake d& Jenkins, 240. 

2. A tenant, desiring a discount on rent not yet due, by advancing the same, 
was told by his landlord that, if he concluded to make the discount and receive 
the advance payment, he would notify him through a third party, to whom, in 
that event, he should make payment. The third party afterwards told the tenant 
that the landlord would make the discount, and the rent was ther-upon paid to 
such third party in cash and merchandise. Held, that the landlord was bound by 
the payment in cash, but not as to the amount paid in merchandise. Id. 


PRINCIPAL AND SURETY. See ArracuMent, 3. JupameEnt, 8. Surery. 
VENUE, 1. 


PRIVITY. See Limrrartron, 9. 
PRIVY EXAMINATION. See AckNOWLEDGMENT, 5. 


PROBATE MATTERS. See Evipence, 11. Jupement, 1,2. Jurtsprcrrion, I, 2. 
Trespass TO Try TirLe, 6. Wr, 4. 


PROMISSORY NOTE. See Limrration, 5, 6. Partnersuip, 2. PrLeapine, 3. 
Practice «nx District Court, 8. 

1. Asuit was brought on the following instrument, and to enforce a vendor's 
lien on land tor the payment of money, which it was claimed that the instrument 
was evidence of a promise to pay, viz.: 

**$4100. On or before the first day of January next, 1877, I promise to pay to J. 
C. Grady or order, for value received, with twelve per cent. interest per annum 
from date till paid. This note is given for part of the purchase money on a tract 
of land purchased by me of J. C. Grady and wife. October, 11th day, 1876. 

(Signed) “Witt Huser.” 

Held, (1) The instrument, though not drawn as promissory notes usually are, 
evidences a clear and explicit promise to pay J. C. Grady or order $400, at a 
named date. 

(2) This instrument distinguished from those in which the marginal statement 
in figures is not inserted in a blank left therefor in the body of the note. Hubert 
v. Grady, 502. 


PUBLIC ENEMY. See Lrurrartron, 12. 
PURCHASE MONEY. See Venpor’s Lien, 3, 6, 7, 9. 


PURCHASER. See Apmrnistrator’s Sate, 1. Cram aGatnst Estatr, 1; 2, 3. 
Community Property, 2. Evipencr, 8. Exrcution, 1. Hussanp AND 
Wirr, 1. Jupement, 1, 2, 7, 9, 10. Mrnoriry, 1, 2, 3, 4 Morreags, 2, 6, 

10. Srarures ConsTRUED, 1. VeENpDoR’s Lien, II. 
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PURCHASER IN GOOD FAITH. See Innocent PurcHaser. 
PURCHASER PENDENTE LITE. See Apprat, 3. Jupemenrt, 2. 
QUITCLA4¢M DEED. See Venpor anp VeNnper, 1. 


RAILWAY COMPANY. See Damages, 1, 2, 3, 4, 5, 6, 7,8, 10. Master anp 
Servant, 1, 2. NeoariGence, 1, 2, 3, 4, 5,6, 7. Rienr or Way, 1, 2. Tax- 
ATION, 5, 6, 7, 8, 9, 10, 11, 12. 

1. An agreement by a railway company to forward cars upon which fruit was 
loaded on its ne of road, and on lines connecting with it, and to del ver the cars 
thus loaded and forwarded to the agent of the shipper at Chicago, is in effect a 
contract that the freight shall go through upon those cars over the entire route 
without change. G., H. & I. R'y Co. v. Allison, 193. 

2. When a carrier undertakes to carry goods not only over his own route but 
over connecting lines, he cannot contract that his responsibility shall cease at the 
end of his own line. He will still be held responsible, not only for the negligence 
of himself and bis own servants, but of the connecting lines, they being considered 
his agents for carrying out the particular contract. Jd. 

3. If a common carrier deviates from his route, or forwards goods by different 
conveyances from those contemplated by his agreement, he becomes an insurer of 
the goods, and cannot avail himself of any exemption in his behalf in the con- 
tract. Jd. 

4. A railway company in receiving freight stipulated against respons bility for 
damage beyond its own line, but agreed to forward the goo ls througl to Chicago 
in the cars in which they were jlouded. Held that, by changing the cars after 
they left the road of the company, it assumed the risk of the safe transportation 
of the goods, notwithstanding the stipulation against liability for damage beyond 
its own line. Jd. 

5. The law will not presume because a brakeman, employed as such on the top 
of a box ear, might, by inspection, have discovered that the cross-ties on the road- 
bed were rotten and dangerous, that by continuing such employment which carried 
him over the road he thereby assumed the risk incident to his work. H. & T. C. 
R’y Co. v. McNamara, 255. 

6. Such a presumption will only be indulged against an employee in reference to 
machinery or appl ances which his particular line of duty would require him to 
inspect or deal with. Jd. 

7. An employee can recover for damage caused by defective machinery when 
the employer ought to have known of the defect, and the employee did not know 
it, or have equal means of knowing. Id. 

8. A brakeman on the top of a box car on a railway train, which was turned 
over on account of rotten ties on the road-bed, Had his thigh broken and back 
and kidneys injured, causing him to urinate with difficulty, and was confined 
to bed with painful suffering for nine months. The broken limb when cured was 
two inches shorter than before the injury was inflicted, and he was permanently 
incapacitated for labor. Before the injury his wages were $50 per month. Held, 

(1) The employee, having no actual knowledge of the worthless and dangerous 
road-bed, was not charged with notice of it by reason of his employment, which 
did not req :ire or permit an inspection of it. 

(2) The company’s failure to furnish a safe road-bed on which the brakeman 
was required to discharge his duties, rendered it liable in damages. 
(3) A verdict against the company for $5,500 damages was no cause for new 

trial. Id, 

9. The purchasers of a sold-out railway corporation succeed to all its rights, 
powers and privileges, and may continue business in its name. No change of 
name is required; there need be no notice given of the purchase and merger; nor 























RAILWAY COMPANY —continued. 
in its future dealing with strangers i is it compelled to show by what special action 
or authority it claims succession. Acres v. Moyne, 623. 

10. If, by special act of the legislature, the name of the corporation is changed, 
one suing in trespass to try title for land conveyed to him by the new company 
under its new name, and which was patented to the old sold-out company in its 
old name, may introduce such special act in evidence, to show the identity of the 
corporations. The preamble of such an act, like that of any other act, general or 
special, is only competent to show that the legislature, in passing the act, took 
into consideration the matters recited in the preamble. Id. 

11. In an action by the owner of cotton against a railway company for damages 
| on account of its loss by the alleged negligence of defendant, the fact that the 
plaintiff had received the value of the cotton paid by insurance companies under 

policies held by the owner, would constitute no defense. In such case no legal 
privity exists between the company and the insurer, which would give the former 
a right to avail itself of a payment made by the latter; following Webber vo. 
Morris & Essex R. R. Co., 35 N. J., 413; Clark ». Wilson, 103 Mass., 221, and 
other cases. 7. & P. Ry vy. Levi & Bro., 674. 

12. The action being to recover damages for cotton destroyed by fire from a rail» 
way engine, the cotton being on plaintiff's cotton yard near the railway, a charge 
of the court to the effect that ‘plaintiffs had a right to place their cotton upon 
their cotton yard, and in so doing they would not, on that account alone, be guilty 
of negligence, although the cotton yard was in close proximity to defendant's road- 
bed,’ was error. Id. 

13. What constitutes negligence may sometimes be a matter of law; but whether 
it exists in a given case is a question of fact, for the determination of a jury, in all 
cases where there is a conflict of evidence or the facts are disputed. Id. 

14. While the ordinary measure of damages for injury to property is the differ- 
ence between its value before and after the injury, yet in a case of injury to cotton 
by fire from a railway engine, when it was shown that the cotton in its damaged 
condition could have found no purchaser at the place where the injury was re- 
ceived, and that it could not be shipped to another place without repacking, such 
expenses as were incurred in repacking and preparing it for market may be looked 
to in estimating damages. Id. 

15. See statement of case as to the character of appliances of a railway com- 
pany required to prevent*injury, and set forth in a charge which was more exact- 

) ing than the law requires. Id. 
RECITALS. See Jupement, 5. Pre-Eemprion, 2. 


RECONVENTION. See Damaess, 12. 


REGISTRATION. See Acknow.EpemeEnt, 1, 2,3. Szrarate Prorerry, 2. 
1. Under the present registration law, a stricter rule cf construction will be 
observed than that applicable to the law of 1846. Sowers v. Peterson, 216. 


REPEAL. See Statutes Constrvugp, 2, 3. 

“RES ADJUDICATA. See Jupament, 11. ‘ 
RESULTING TRUST. See Srarurse or Fraups, 5. 
RETURN OF SERVICE. See GarnisuMment, 4. 
REVOCATION. See Power Coveiep with an INTsREsT, 4. 


RIGHT OF WAY. See Damaags, 5, 6, 7, 8. : 
1. A right of way cannot be obtained by a railway company across land not be- 


longing to it, until it has been paid for, or its payment secured a of 
money. G., C. & S. F. R’y Co. v. Donahoo, 128. 
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RIGHT OF WAY —continued. 

2. The payment of a judgment establishing a right of way in a railway com- 

pany bars the right of the former owner of the land to an action based on the 

proper use by the company of the right of way, and operates as a dedication of 

the right of way, with all its incidents, to the uses to which the company have 
applied it. Id. 


RULES OF COURT. See Asstenment or Errors, 4, 5. Brit or Exceprtrons, 1, 

1. The rule announced, that the same caption prescribed in district court rule 

87 (47 Tex., 632), for a transcript of a record on appeal or error, will be required 

in all cases where an affirmance is sought without reference to the merits. All the 

requirements of rules 86 and 94, prescribing the manner in which a transcript 

shall be written, fastened, sealed and indorsed, must be strictly observed in refer- 
ence to certificates for affirmance. Locker v. Miller, 499. 
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SALE. See Arracument, 14. Carrie. Execution, 1. Morrteaar, 6. 

1, Though, as a general rule, a contract for the sale of chattels remains execu- 
tory so long as anything remains to be done to the thing sold to distinguish it from 
other things of like character, yet when the act to be performed is to Be done by 
the purchaser, to whom possession is delivered before its performance, the contract 
is executed, and the sale complete on delivery. Wells v. Littlefield, 556. 

2. Though, under the statute, the possession of cattle purchased and delivered 
without a bill of sale thereof is prima facie illegal, still the title to the property 
passes on purchase and delivery without a bill of sale, when the purchase is bona 
Jide, upon sufficient corsideration, and no evasion of the law is intended. Id. 

3. One who purchases cattle which aft at the time not in the possession of the 
vendor, but of another who, though having no bill of sale thereof, has purchased 

and received possession in good faith, cannot be an innocent purchaser, but is 
affected with notice of everything in regard to the claim of the first purchaser, 
which a reasonable inquiry would have enabled him to ob‘ain. /d. 

4. A debtor who places chattels in the possession of his creditor, with an agree- 
ment that the creditor shall have an interest in them commensurate with the 
amount of his debt, and that the creditor should set aside a sufficient amount to 
satisfy his debt and return the residue to the debtor, invests the creditor with a 

power over the property which cannot be revoked, and a subsequent sale of the 
entire property to another, while it remains in the hands of the creditor, passes no 
_ title as against the creditor's right to payment. Id. 


SCHEDULE. See Separate Property, 2, 3. 
SECOND ACTION. See Trespass -to Try Tirwe, 5. 
SEPARATE ACKNOWLEDGMENT. See AcKNOWLEDGMENT, 5. 


‘SEPARATE PROPERTY. 

1. The case of T. & P. R’y Co. v. Durrett et al., 57 Tex., 48, which holds that 
the husband has no power to convey a perpetual easement on land the separate 
property of the wife, cited and followed. G.,C. &S. F. R’y Co. v. Donahoo, 128. 
2. The failure of the wife to file and have recorded a schedule of her separate 
property prior to the levy.of an execution thereon issued on a judgment against 
the husband, will not render it liable, though the judgment creditor may have 

had no notice of her rights prior tothe levy. Le Gierse & Co. v. Moore, 470. 

3. Though the statute provides that a married woman shall file and have re- 
corded a schedule of her separate property acquired after marriage, it does not 
provide that such property shall be liable to seizure and sale for the husband's 
debts, if she should fail todo so. R,S., 4344-4349. Id. 


‘SEQUESTRATION. See Contract, 7. 
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SERVICE OF PROCESS. See Crratron, 1. Garnisument, 2, 3, 4, 6. Jupa- 
MENT, 6. Practice 1x District Court, 26. 

1. To authorize a judgment by default against a corporation, service of process 
requiring the corporation to appear and answer must be made either on the presi- 
dent, treasurer, principal officer or agent of the corporation, or on the agent cr 
person representing guch corporation in the county witbin which the cause of ac- 
tion arose. Service upon a trustee of the corporation will not be sufficient, unless. 
in addition to being such trustee, he sustains tothe corporation some one of the 
relations above enumerated. Waco Lodge v. Wheeler, 554. 


SHERIFF. See Arracnment, 4. Power CouPpLED WITH AN INTEREST. SURETY, 
1, 2, 3. 
1. Under the fees of office act of November, 1866 (Pasch. Dig., 6839), a sheriff 
was not allowed mileage for serving notices on road overseers and summoning 
jurors, at the rate of ten cents per mile. Templeton v. Ryburn, 209. 


SHERIFF’S RETURN. See Arracnment, 4. 


~ SHERIFF’S SALE. See Statutes Constrven, 1. 

1. The provisions of the statute requiring a sheriff to demand a levy of the 
judgment debtor against whom a moneyed judgment has been rendered, are di- 
rectory, and a failure to comply with its requirements, in the absence of any fraud- 
ulent combination between the sheriff and the judgment creditor, would not 
necessarily render a sale void. Odle v. Frost et al., 684. 


SPECIFIC-PERFORMANCE. See Description, 1, 3,4. Sraru Demanp, I. 


STALE DEMAND. See Limitation, 13. 

1. When a right of action accrued to enforce specific performance of a contract 
for the sale of land in 1861, and suit was not brought until 1880, and no excuse 
given for not sooner bringing it, it was held that the demand was stale, and that 
no performance could be decreed. In the absence of a statute, tne longest period 
of Limitations prescrived as a bar to real actions it would seem should bar an action 
for specific performance. Taylor v. Campbell, 315. 


STATED ACCOUNT. See Conrract, 1. 


STATEMENT OF FACTS. See PLeaprne, 20. Practice 1x District Court, 13, 
14. Practice my Supreme Court, 7. 

1. A statement of facts will not be examined on appeal when it is filed after the 
expiration of the period allowed for its filing by an order entered during the term. 
As a result of such a filing, the supreme court could not, in this case, determine on 
the correctness of the rulings of the district judge on points raised in bills of ex- 
ceptions, in refusing instructions asked, or in the main charge of the court. Mc- 
Guire v. Newbill, 58 Tex.,-314; Ross ». McGowan, 58 Tex., 603; Tarlton p. Daily, 
55 Tex., 92; Bast v. Alford, 22 Tex., 399; Pfeuffer v. Maltby, 54 Tex., 454; Smith 
v. Tucker, 25 Tex., 594, and Frost ov. Frost, 45 Tex., 325, cited and followed. 
Lanier v. Perryman, 105, 

2. The decision in McGuire v. Newbill, 58 Tex., again referred to and followed, 
which announces that no statement of facts filed in vacation will be regarded, un- 
less it was filed within ten days after the adjournment of the term, and was au- 
thorized by an order of the district c «rt entered of1c. 1during the preceding 
term. Neither the approval of the judge in vacation, or the filing of written con- 
sent of counsel, made by them during term time, will answer, if the order be not 
made during the term. T'rewitt v. Blundell, 253. 

3. When, on appeal, the transcript contains an agreement signed by counsel 
for the parties, of facts which they consented might be offered in evidence, but 
which does not purport to be a statement of facts signed by counsel and approved 





740 





InpDEx. 








STATEMENT OF FACTS —continued. ; 
by the judge, and there is nothing to show that it was ever in fact offered in evi- 








STATUTE OF LIMITATIONS. See Liurratron. 
STATUTES CONSTRUED. See AckNowLEpGMENT, 1, 3, 6. AsstGNoR AND As- 





dence, it will be disregarded. When, on such appeal, there appears no statement 
of the conclusions of law and fact found by the judge, and there is nothing to 
show that it was an agreed case under art. 1414, R.8., there being no statement 
of facts, the presumption is that the judgment below was proper. Taylor v. 
Campbell, 315. 


STATUTE OF FRAUDS. See Fravup, 7, 8. 


1. If a verbal promise to pay the debt of another is merely collateral and aux- 
iliary to the original debt, it is within the statute of frauds. Hill v. Frost, 25. 

2. An agreement to pay the debt of another cannot be enforced unless it be in 
writing and founded on a sufficient consideration moving between the parties. Id. 

3. This case distinguished from Warren v. Smith, 24 Tex., 486, in which there 
was an agreement for the discharge, and thereupon a discharge of the original 
debtors, in consideration of the new promise of another. Id. 

4. A verbal agreement for the conveyance of a specified interest in land, in con- 
sideration of services to be rendered to the obligor in its recovery, the legal title 
then being in another, is not within the statute of frauds. The words ‘or any 
interest in or concerning real estate,’’ which occur in the English statute of frauds 
and perjuries, are omitted from the Texas statute. Evans v. Hardeman, 15 Tex., 
480, and other cases to the same effect, cited and followed. Anderson v. Powers, 
213. 

5. When land is purchased on a credit, and a deed made to the purchaser 
which is intended by the parties to vest both the legal and equitable title in the 
purchaser, a subsequent payment of the purchase money by a third person does 
not have the effect of vesting the title in him who pays.it, in the absence of some 
written memoranda in writing, signed by the parties, evidencing such to be their 
intention. Such a transaction creates no resulting trust, and is within the statute 
of frauds. Williams v. San Saba County, 442. 


SIGNEE, 1,3. ATTACHMENT,11. Damages, 20. Evipence, 6, 15,19. Guarp- 
IAN AND Warp, 1. JupemeEnt, 3, 6, 12. Jurisprcrion, 2, 7, 8, 9, 10, 13, 
Limrration, 6, 11, 12. Pxieaprna, 4, 5, 6, 7, 8,9. Practice 1x Disrricr 
Court, 2. Pre-emprion, 2,3. ReGistratTion, 1. SEPARATE PROPERTY, 2. 
Suenirr, 1. Srarure or Fravups. Taxation, I, 3, 4, 5, 6, 7, 8, 9, 10, 11, 12, 
13, 14. Trespass to Try Trruez, 5,6,7. Venue, 2. Wut, 4. 

1. Under the probate act of 20th March, 1848, the share of each distributee, in 
the partition of an estate, was liable for costs in proportion to the share he re- 
ceived, which was a charge upon the interest received, and the payment of which 
might be enforced by execution. By an act concerning guardians and wards, 
passed by the same legislature on the same day, provision was made for the rais- 
ing of means to pay debts against the minor's estate by a sale of his property 
under the direction of the probate court. Held, that a sheriff's sale, and deed ex- 
ecuted in pursuance thereof, under a judgment in partition awarding execution 
for costs against a minor distributee, vested title in the purchaser of the minor's 
interest. Laughter v. Seela, 177. 

2. When two acts of the legislature are passed on the same day, the courts will 
not hold either repealed by the other, unless they present a strong case of repug- 
nancy, inconceivable inconsistency or palpable absurdity. Even then the exercise 
of the power in the judicial department to declare which act shouid survive at the 
expense of the other, would be of doubtful propriety; and this court recognizes no 
established rule by which precedence could be given to either. Id. 
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STATUTES CONSTRUED — continued. 





STOCKHOLDER. See ArracuMent, 3. Corporatron, 5. 








8. In the absence of the express repeal of an act, or when the legislative pur- 
pose to repeal is not clearly manifest, it is no part of the duty of courts to resort 
to technical subtleties to defeat the obvious design of the law-making department 
in a matter within the scope of its constitutional power. Id. 

4. Under sections 24 and 25 of the guardian's act of 1848, the guardian could 
make application to the county judge for an order to sell property to pay costs 
adjudged against the minor's estate in partition proceedings. There can be no 
doubt of the power and duty of the district court to interfere, if necessary, in ex- . 
treme cases, by injunction, to prevent the sacrifice of the minor's estate, under 
judgment for costs in partition, until provision could be made to pay costs without 
sacrificing the estate. Jd. 

5. Adriance, Guardian, ». Brooks, 13 Tex., 279; Tucker v. Brackett, 28 Tex., 
339, and Moke v. Brackett, 28 Tex., 446, discussed and followed, and many other 
cases cited. Id. 

6. The principle announced in Freeman on Judgments, sec. 22, quoted with 
approval, to the effect that it would be a contradiction in terms to say that all 
persons may be bound by judgments, and then declare that some persons ure 
exempt from having executions issued against them. Id. 

7. @Mpsbur v. Pace, 15 Tex., 532; De Leon v. Owen, 3 Tex., 153; Pool ». Wede- 
meyer, 56 Tex., 296, and Encking v. Simmons, 28 Wis., 272, cited and followed, 
Ia. 

8. When there is nothing in the statute to limit its general words, they must 
have general effect. Jd. 

9. A tenant in common, not being in actual exclusive possession of laud, who 
sets forth in his petition the extent of his interest, may in trespass to try title 
recover, as against a naked trespasser, the entire property. Read ». Allen, 56 
Tex., 176, and other cases, cited and followed. Sowers v. Peterson, 216. 

10. See opinion for a specification of the changes effected in the statute in regard 
to actions of trespass to try title. Id. 


1, A stockholder whose stock has been canceled on the books of the company 
and new stock issued to one not entitled, and this through the wrongful act of one 
not authorized, is not restricted in seeking relief to following his investment in its 
new form, but he may abandon his claim to the stock, and pursue his remedy for 
its value against any one who has illegally converted it, or who has so clouded its 
title as to make its recovery difficult. Baker v. Wasson, 140. 

2. Under such circumstances the right of an innocent purchaser of the new 
stock, as against the company which thus issued it without authority from the real 
owner, is complete to the stock issued, Id. 

8. See opinion for facts under which a verdict against one, based on a charge of 
fraudulent acquisition of stock, was not disturbed. Jd. 


SUB-CONTRACTOR. See Jupement, 14. 







SUBSCRIPTION. See Contract, 4, 5, 6. 
SUNDAY. See Conrracr, 8. 


SURETY. See Commun:rty Property, 4. Jupement, 8. Taxation, 3, 






1. To charge the sureties on a sheriff's bond, the act complained of must not 
only be such as might be rightfully done by the sheriff as such, but which was 
actually done by him as sheriff under a claim of right to do it in his official ca- ~ 
pacity. Heidenheimer Bios. v. Brent, 533. 

2. To render the sureties of a sheriff responsible for money received, it must 
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SURETY — continued. 
be shown that it came into his hands as sheriff by virtue of some process or lawful 
authority, and that he then failed to pay it over. Id. 

8. See statement of case for facts pleaded held insufficient, on exception, to ren- 
der liable the sureties on the official bond of asheriff. Jd. 


SURVEY. See Orper or Survey, 1. 

1. H. claimed under the oider title, conveying part of the Duke league, commenc- 
ing on the bank of Lake Austin, at the northwest corner of said league, thence 
running down the border of said lake, with the meanders thereof, to a place where 
siands a mesquite tree, on the bank of the lake where the water comes up to the 
bluff about one hundred yards, more or less, below the lower end of the rush flat 
which borders said lake around or under the bluff, being the lower mesquite tree 
below said lower end of said rush flat; thence running eastwardly parallel, etc., 
containing two thousand acres more or less. N. claimed, under recent purchase 
from the heirs of Duke, all the unsold part of the Duke league, and brought the 
suit. The mesquite tree had ceased to exist. The contention being as to the 
boundary line between H. and N., held, 

(1) That the case depended on fixing the true locality of the mesquite tree. 

(2) The defendant H., being in possession, the burden of establishing that loeal- 
ity and the line to be run from it rested upon the plaintiff, without whiggyhe could 
















































not recover. 

(3) The charge of the court, that if the objects of said second call had not been ; 
by the evidence ‘‘ reasonably identified, you will so say; and in that event you will 
find for defendants two thousand acres of land, beginning at the northwest corner bs 


of the Duke league, on the lake, and following the call in the Duke deed so as to 
make two thousand acres, and for N. all the land south of said two thousand 
acres,’’ etc.; and the verdict of the jury being that they were not able to identify 
the objects of the second call, and found for H. two thousand acres, and for N. the 
rémainder south of the two thousand acres, was erroneous, and was the fixing of an 
arbitrary line by the court, not the one agreed to by the parties in the first sale by 
Duke, and was not justified by the uncertain estimate of quantity contained in 
that deed. 

(4) There being evidence as to the actual location of the mesquite tree, it was 
the province of the jury, from all the evidence, to find where it stood; and it was 
not necessary to find, after a lapse of nearly forty years, all the objects called for 
in the deed; such objects having ben called for to designate at that time where 
the tree was to be found. Hawkins v. Nye, 97. 

2. The evidence did not justify any charge in behalf of defendants on limitation. 
Id. 


SURVEYOR. See Evivence, 17. 


TAXATION. See Evipence,13. Insoncrron, 2, 3, 4,5. Innocent Purcraser, 
1. Pre-emption, 3. Trespass To Try Tite, 7. 
1. The act of July 4, 1879, prescribing a mode for the collection of state and 
county taxes, and extending its provisions to taxes levied by towns and cities, was 
cumulative of the remedy already afforded by the provisions of the city charter of ; 
the city of Houston, granted by the legislature on the 2ist of April, 1879, which 
authorized the collection of taxes due the city by action of debt in any court hav- 
ing jurisdiction. Howard v. Mayor of Houston, 76. 
2. Dugan o. Baltimore, 1 Gill, 499; State ». Steamship Co., 13 La. Ann., 497, ‘ 
and Oakland ». Whipple, 39 Cal., 113, cited and approved. Jd. 
3. The act of April 22, 1871 (Pasch. Dig., p. 1605), did not operate as a release 
of the securities on the bond of a collector of taxes for the amount of school tax 
collected after that date, under a bond executed under the act of 1870; nor did the 
action of the county court, in directing suit for a specific sum against the officer 
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TAXATION — continued. 


- tion by a county, as in this suit. Jd. 


and his sureties, preclude the county from recovering the true amount due. Hous- 
ton County v. Dwyer, 113. 

4. In asuit against a tax collector and the securities on his official bond, for fail- 
ing to pay over money collected as such, it should be shown that the tax collector 
received the tax roll from the proper authorities, and that they were in his hands 
for collection. When he thus receives them, he is justly chargeable with the whole 
amount of the rolls. The burden is then, and not before, on the collector to show 
that he has collected and paid over, or to show lawful excuse for his failure to do 
so. Cordray v. The State, 55 Tex., 141; Swan ». The State, 48 Tex., 121; Shaw 
v. The State, 43 Tex., 359; Albright ». The Governor, 25 Tex., 695, and other 
cases, cited and followed. Id. 

5. The act of March 10, 1875, creating an exemption from taxation, known as 
the compromise act, was for the relief of the International Railroad, and both the 
language and intent of that law were to exempt that road from taxation for the 
period mentioned in the act, except as to county taxes in such counties as had do- 
nated their bonds to aid in its construction. I. @ G. N. R’y Co. v. Anderson 
County, 654. 

6. The International & Great Northern Railroad Company was a necessary 
party to any settlement to be made of the claims of the International Company 
against the state, resulting from the fact that the consolidated company then held 
all the rights, franchises and property of the two corporations, whose existence 
was merged in its own, and by and through which alone the rights and claims re- 
sulting to the International Railroad Company under its original charter could be 
asserted or settled. Id. 

7. The compromise act of March 10, 1875, was intended to restrict the exemp- 
tion from taxation of property belonging to the consolidated company to such prop- 
erty as it held under charter originally granted to the International Railroad 
Company, and that the benefits otherwise extended to the consolidated company 
should be for and on account of acts which the International Company had already 
performed, under its charter, or such as the consolidated company might perform 
after the date of the compromise act under that charter or act. Id. 

8. The existence of the International and of the Great Northern Railroads as 
separate railroads did not depend on whether there was one common ownership or 
not, and the consolidation of the two railroad companies did not render that which 
was, before consolidation, two railroads, one, either in fact or law. Id. 

9. The compromise act of March 10, 1875, limits the exemption in favor of 
counties and towns, to such as had donated lands to aid in the construction of the 
International Railroad. Jd, . 

10. The grant of land to the consolidated company made by said act and its ex- 
emption from taxation were not on account of any road constructed by the H. & G. 
N. R'y Co., or by the consolidated company under the charter powers of the H. & 
G. N. R’y Co., but were on account of railroad construction by the International 
Company or by the consolidated company acting under the charter powers of the 
International Railroad Company. Id. 

11. Anderson county, baving donated no bonds to aid in the construction of the 
International Railroad, has no right to collect a tax on that road, which is con- 
structed through it. Id. 

12. The acts of August 5, 1870, and of March 10, 1875, were not by reason of 
their exemptions of property from taxation violative of the constitution then in 
force. Id, 

13. Without passing on the validity of the act of August 5, 1870, held, that 
since the political department oi the government recognized the existence of rights 
under that act which it settled by the compromise act of March 10, 1875, the pro- 
priety of that settlement will not be reviewed by the courts when called in ques- 
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TAXATION — continued. 

14. The act of March 10, 1875, known as the compromise act, created a valid and 

binding contract sustgined by a valuable consideration for the exemption of prop- 

erty from taxation, and was irrepealable. Cooley on Taxation, 52-56; Humphrey 

v. Pegues, 16 Wall., 249; Tomlinson ». Brangh, 15 Wall., 460, cited and fol- 
lowed, Jd. 


TAX COLLECTOR. See Taxartrton, 4. 

TAX SALE. See Damaaes, 7. 

TELEGRAPH COMPANIES. See Damaazs, 21-26. 

TENANT. See JupGMENT, 4. 

TENANT IN COMMON. See Jupement, 4. Statutes Consrrvep, 8. 


TENDER. See Carrnz, 1. Pxreaprne, 11. 
1. In trespass to try title and for possession, when the defendant, claiming under 
a deed which, though absolute on its face, was really a mortgage, wrongfully ob- 
tained and withheld possession of the mortgaged premises, it is not necessary toa 
recovery by plaintiff that he should tender the amount due defendant. The de- 
fendant may, under proper averments, in such a case, have a judgment for his 
debt, and foreclosure and sale to satisfy it. Loving v. Milliken, 423. 


TRANSCRIPT. See Practice 1x Supreme Court, 2, 11. Ruies or Court, 1. 
TRESPASS. See Prieaprine, 1, 2. Venus, 2. 


TRESPASS TO TRY TITLE. See AckNowLEDGMENT. Fraup, 7. ImpROVE- 
MENTS IN Goop Farrn. Parent, 4 Puieaprne, 1. Practice my Districr 
Court, 18. Pre-pmption, 3. Ratmway Company, 10. Tenpsr, 1. 

1. Where A, conveys land to B. with covenant of general warranty, and B., 
after taking possession, discovers that there is a superior outstanding title ina 
third person who is not in possession of any part of the land, and is pot positively 
asserting his title against B., on this state of facts B. cannot abandon the land 
and bring suit upon the covenant of warranty. He has no right to presume that 

. the superior title will be asserted against him until he feels its pressure upon him, 
Jones’ Heirs v. Paul’s Heirs, 41. 

2. But if, at the time of the conveyance, B. finds the premises in the possession 
of the hulder of the superior title, the covenant for quiet enjoyment, or of war- 
ranty, will be held to be broken without any other act on his part, or on the part of 
the claimant. Id. 

3. A vendee brought suit upon the covenant of, warranty, setting up only that 
his vendor, when he conveyed to him, had no title, but that the title was in 
another person. Held, that the petition did not show that a cause of action had 
accrued to the plaintiff, and that a general demurrer by the defendant, setting up 
the statute of limitations, should have been overruled. Jd. 

4. On a contract for the purchase of land a partial payment was made and two 
notes executed, one for $4,000 and the other for $10,000. A deed was made which 
retained a lien to secure the payment of the notes, and which declared that upon 
full payment of the notes, with interest, the deed should become absolute. Suit 
was brought on the note for $10,000, which matured last, and for foreclosure of 
the lien, on which judgment was rendered, from which an appeal was taken. 
That judgment was inventoried as part of the estate of the deceased judgment 
creditor. Ina suit afterwards brought by the heirs of the vendor against the vend- 
ees of the purchaser, to recover the land because of tie alleged non-payment of 
the $10,000 note, held, 

(1) There being no offer to restore the money paid on the contract for sale, and 
the vendor having in his life-time elected to affirm the contract for the sale by 
seeking a specific performance, the suit could not be maintained. 
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TRESPASS TO TRY TITLE — continued. 

(2) The plaintiff should have offered to do equity by tendering back the money 
already received on the contract. 

(3) Thomas »v. Beaton, 25 Tex. Sup., 318, and Roeder». Robson,’20 Tex., 754, 
approved, and distinguished from Harris v. Catlin, 53 Tex., 1, and Jackson ». 
Palmer, 52 Tex., 428. Coddington v. Wells, 49. 

5. In trespass to try title the plaintiff has a right to bring his second action (art. 
4811), though the judgment in his first su't was rendered after the code took effect, 
if rendered in a suit commenced before that time. Lanier v. Perryman, 105. 

6. Under the probate laws of, 1876, an administrator, suing alone as such, can 
maintain an action of trespass to try title for the recovery of land without the 
necessity of making the heirs parties. Gunter v. Fox, 51 Tex., 383 (overruling. 
Barrett v. Barrett, 31 ‘Tex., 344), followed. Boggess v. Brownson, 417. 

7. A plaintiff in trespass to try title carnot be prevented from recovering for use 
and occupation, when he recovers the land, by a mere failure to have paid the 
taxes on the land, under art. 5306, Pasch. Dig. It must be shown in addition that 
the defendant has paid all the taxes during the entire period of his occupancy. 
The article referred to was repealed by the adoption of the Revised Statutes. Id. 


TRIAL BY JURY. See Damaass, 25. 
TRIAL OF RIGHT OF PROPERTY. See Jupement, 11, 12. 
TRUST DEED. See Venpor's Lren, 11.+ 


TRUSTS AND TRUSTEES. See Arracument, 13, 14. Jupement, 9,10. Par- 
4 Tres, 2. Venpor's Lien, 3,11. Writ, 1. 

ij 1. if the trustee convey the estate by breach of trust, the cestui que trust may 
follow it into the hands of a volunteer, whether he had notice or not. Kennedy v. 
Baker, 151. 

2. To remove a trust from the operation of the statute of limitations, it mast be 
such a trust technically as is created by the mutual confidence of the parties, and 
such as equity can alone take cognizance of and redress. Jf the trust be such a 
one as that courts of common law can give relief, the statate will run, even though 
the party may seek his relief in a court of equity; citing and following Wingate v. 
Wingate, 11 Tex., 433, and Tinnen ». Mebane, 10 Tex., 252. Id. 

3. A trust raised by implication of law is within the statute of limitations. Jd. 

4. Fraud will only prevent the running of the statute of limitation until the 
fraud is discovered or by the use of reasonable diligence might have been discov- 
ered; citing and following Kuhlman ». Baker, 50 Tex., 630; Alston 0. Richardson, 
51 Tex., 1, and Bremond v. McLean, 45 Tex., 11. Id. 

5. If the trustee invests the trust fund in other property, the cestui que trust 
may follow the fand into the new investment, so long as he can identify the pur- 
chase as one made with the trast fund or its proceeds, although the trustee may 
have taken the title in his own name, or in the name of any other person with 
notice of the facts. Id. 

6. See opinion for an exhaustive discussion of the principles above announced; 
| and see statement of case and opinion for facts creating a trust, under which it 
: was not relieved from the operation of the statute of limitations. Jd. 


UNCERTAINTY. See Description, 1. 

UNCONDITIONAL CERTIFICATE. See Pre-emprion, 2. 
UNCONDITIONAL SALE. See Arracnment, 14. 

UNDUE INFLUENCE. See Fraup, 6. 

USAGE. See Guaranry, 2. 

USE AND OCCUPATION. See Fravup,7. Trespass to Try Trrns, 7, 
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VARIANCE. See ArracuMent, 1. 
VENDOR AND VENDEE. See Fravup, 7. Trespass To Try Titts, 4. 


1. Where a bond which»evidences an executory contract binds a vendor of land 
4o make to the purchaser ‘‘a deed,’’ upon payment of purchase money notes, the 
vendor is thereby bound to make to the vendee on such payment a valid convey- 
ance transferring title to the land. An understanding on the part of the vendor 
that he would make a quitclaim deed, when not communicated at the time to the 
vendee, cannot alter the case. Jones v. Philips, 609. 


VENDOR'S LIEN. See Desgp, 3. 


1. A vendor's lien which attaches to realty by virtue of the sale itself, and exists 
independent of any contract, verbal or written, between the parties stipulating for 
its existence, cannot in its very nature be recorded, and is that character of equi- 
table claim not contemplated by the statutes of registration. Senter & Co. y. 
Lambeth, 259. 

2. As against a purchaser with notice of a vendor's lien before sale under a 
judgment, which judgment constituted a legal lien on land, a court of equity will 
confine the operation of the legal lien of the judgment creditor to the actual inter- 
est which the judgment debtor had in the estate at the time such legal lien was 
fixed. The vendor's lien will be protected, though the purchaser, who had notice 
before his purchase at execution sale, had no actual notice when the judgment lien 
attached. Id. 

8. There is a natural equity that land should stand charged with so much of the 
purchase money as is not paid, and that, too, without any agreement to that effect; 
this lien is founded on an implied trust between the vendor and vendee. Id, 

4. Art. 2318, Revised Statutes, construed, and Grace ». Wade, 45 Tex., 528; 
Borden v. McRae, 46 Tex., 396; Ayres ». Duprey, 27 Tex., 593; Wallace ». Camp- 
bell, 54 Tex., 90, cited. Id. : 

5. Wallace v. Campbell, 54 Tex., 90; Grimes ». Hobson, 46 Tex., 418; Blank- 
enship v. Douglass, 26 Tex., 229, and Grace v. Wade, 45 Tex., 522, reviewed and 
followed. Id. 

6. The making of a note for the purchase money of land to a creditor of the 
vendor, by mutual agreement between the parties, which was afterwards substi- 
tuted by another note, cannot affect the lien of the vendor for the purchase money 
as between the parties. It always exists, without reference to the changes which 
may be made in the notes given to secure the purchase money, and ‘his by opera- 
tion of law, and without special contract therefor; following De Brubl v. Maas, 54 
Tex., and other cases cited. It is that character of lien contemplated by the con- 
stitution and laws, the enforcement and foreclosure of which is within the jurisdic- 
tion of the district court. Joiner v. Perkins, 300. 

7. The vendor's lien springs at once out of the contract of purchase of land, 
and exists and survives until waived or extinguished by payment, as between the 
' original parties tothe notes, wholly independent of any agreement, verbal or writ- 
ten; following Fianagan v. Cushman, 48 Tex., 244; Rogers v. Blum, 56 Tex., 1, 
and other cases cited. Id. 

8. Such a lien may be enforced by suit against the debtor in the county where 
the land is situate, when its foreclosure and sale to satisfy the debt is sought. Jd. 

9. In a suit for purchase money of land and to enforce a vendor's lien, if the 
contract of purchase be not executory, but executed by delivery of a deed, the 
purchaser going into possession, if he seeks to avoid payment on the ground of a 
superior outstanding title, he can only do so by clearly establishing its existence.. 
Especially is this true when the vendor shows a title prima facie good, resulting 
from possession under a recorded deed for five years. Hubert v. Grady, 502. 

10. It seems that title acquired by limitation, if clearly shown, will be suffi- 
cient evidence of right in a vendor to convey, in a suit by him against the vendee 
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VENDOR'S LIEN — continued. 
for the purchase money, even under an executory contract, at least when the vendee 
has gone into possession and has not been disturbed ky adverse suit; citing 55 
Ala., 622. Id. ; 

11. One who acquires a deed of trust on land to secure a pre-existing indebted- 
ness, in ignorance that the maker of the deed held the land subject to a vendor's 
lien for unpaid purchase money, and who at trust sale becomes the purchaéger, by 
crediting the pre-existing debt with the amount of his bill, paying no new consid- 
eration, takes the title subject to the vendor's lien. This case distinguished from 
Wallace v. Campbell, 54 Tex., 90. Bailey & Pond vy. Tindall, 540. 



















































VENUE. See Venpvor’s Lien, 8. 

1. The fifth exception contained in the statute to its requirement that a defend- 
ant must be sued in the county of his residence, does not apply to a surety on an 
administrator’s bond, when the administration is pending in a different county 
from that of the surety’s residence. Such a bond does not require the surety 
to answer for the defalcation of bis principal in any particular county. Cohen v. 
Munson, 236. 

2. The eighth exception to» art. 1198, Revised Statutes, provides that when the 
foundation of the suit is some crime, offense or trespass for which a civil action in 
damages will lie, suit may be brought in the county where such crime, offense or 
trespass was committed. Held, 

(1) A plaintiff cannot bring suit for damages on account of a malicious prosecu- 
tion in the county wherein he was arrested, when the prosecution was begun in 
another county, and where the defendant resided, the proceedings attending the 
prosecution being regular. 

(2) When a prosecution is begun at the instance of an individual, the initial 
step is the affidavit upon which the warrant for arrest issues. Hence, in a suit for 
malicious prosecution, the ‘ offense,’ in contemplation of the eighth exception to 
art. 1198, Revised Statutes, is not the arrest, but the making of the affidavit, and 
causing the warrant to issue. The county in which this is done determines juris- 
diction. 

(3) Under a warrant legally issued an officer can commit no trespass by execut- 
ing it according to its command; if it be illegal, or issued without authority of 
law, he becomes a trespasser when executing it. Hubbard v. Lord, 384. 

3. In an action of debt on a judgment, the same being an original proceeding 
and not a mere continuation of a former suit, the proper venue is the county of 
defendant's residence. Distinguished from’Perkins v. Hume, 10 Tex., 50. John- 
son v. Skipworth, 473. 

4. In such an action, when the recovery was sought on a destroyed judgment, it 
was not necessary that the averment of the amount of the former recovery should 
be sworn to. Id. 


VERDICT. See Fravup, 8. Practice 1x District Court, 3. Ramway Com- 
PANY, 7. 


VOID AND VOIDABLE. See Apmrnistration, 1. Corroratron, 8. Jupe- 
MENT, 6, 8 Lrurratron, 11. Mryorrry, 1. Parent, 1, 2, 5: SHerrrr’s 
Sag, 1. 

VOID GRANT. See Lrurratron, 2. 

WAIVER. See Atracument, 14. Puieaprxe, 18. 


WARRANTY. See Tresrass To Try Trrzs, lL. 
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WILL. See Evipence, 10-14. 

1. A will providing that a claim against the testator, which was barred by lim- 
itation at the time of -his death, ‘“‘should not be barred by the statute of limita- 
tions,"’ but should “‘ be honestly and justly paid ” from his estate by his executors; 
did not engraft a continuing trust as a charge against the estate, but created a cause 
of action in favor of the claimant from the date of the probate of the will. 
Against such a claim the statute of limitations began to run after the expiration 
of the period provided by law for its suspension after the death of the testator, 
Tinnen-v. Mebane, 10 Tex., 246; Parker o. Cater, 8 Tex., 318, and Agnew'r. Fet- 
terman, 4 Pa. St., 61, cited and approved. Smith v. Gillette, 86. 

2. A husband willed to each of four grown children one hundred and fifty acres 
of land and $1,600, and then gave and devised to his wife all ‘my personal prop- 
erty of every kind; also the remainder of my said tract of land, containing two 
hundred and seventy-seven acres, more or less, to dispose of as she may please, 
requesting her that she will so dispose of the property at her death as to make my 
youngest son, Samuel Stillman Speairs, an equal legatee with the balance of my 
children."’ In an action by the youngest son against the executor of the mother, 
who he claimed had not in her life-time discharged the trust, held, that the pre- 
sumption is that the will attempted to convey to the wife nothing more than she 
was entitled to under the statutes of descent, and a demurrer to the petition was 
properly sustained. Speairs v. Ligon, 233. 

3. Whenever it is the clear intention of a testatdr that the devisee shall have an 
absolute property in the estate devised, a limitation over, being inconsistent with 
the absolute property intended to be conveyed, cannot be enforced. Jd. 

4. The general provision of the act of 1848 (Pasch. Dig., 1261) required ten 
days’ notice of an application for the probate of a will to be given by posting no- 
tices at the court-house and four other public places, etc. The same act provided 
(Pasch. Dig., 1264) that no nuncupative will should be proved until those who 
would have been entitled by inheritance, had there been no will, had been cited to 
contest the same if they so desired. Held, 


(1) Im probating a nuncupative will the general direction for giving of notice 
must yield to the specific requirement for citation. 

(2) One is cited when he has served upon him, in aceordance with law, the tech- 
nical writ known as a citation, and he cannot be cited, in contemplation of the 
statute, by the posting of notices to appear and contest the probate of a nuncupa- 
tive will. 

(3) The object and policy of the law in requiring greater particularity in the 
probate of nuncupative wills discussed. Perez v. Perez, 322.. 





WITNESS. See Hanpwaritine, 1. Practice 1x District Court, 9 
1, One who has neither knowledge or recollection of a fact about which he is 
called to testify is not a competent witness. Grimes v. Watkins, 133, 


WRIT OF ASSISTANCE. See Practicg 1n District Court, 12. 








